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GEORGE  W.  MUNDAT,  ADMINISTRATOR  OP  E.  W.  RIP- 

LEY,  DECEASED. 


OA&T  11,  1860. — Reported  from  the  Court  of  ClainuB;  committed  to  a  Committee  of 

the  Whole  House,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  Unite 

States  in  Oongress  assembled : 

The  Coart  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

GEORGE  W.  MUNDAY,  ADMINISTRATOR  OF  E.  W.  RIP- 
LEY, DECEASED,  vs.  THE  UNITED  STATES. 

1.  The  petition  of  claimant. 

2.  Original  documentary  evidence  used  in  the  case,  and  transmitted 
to  the  House  of  Representatives. 

3.  Claimant's  brief. 

4.  Solicitor's  brief. 

6.  Opinion  of  the  court  adverse  to  the  claim,  delivered  by  Judge 
Blackford. 
6.  Opinion  of  Judge  Scarburgh,  concurring. 

By  order  of  the  Court  of  Claims. 

Id  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
t  -  ^  1  seal  of  said  court,  at  Washington,  this  &tt}i  day  of  December, 
•■^•^J    A.  D.  1859. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


COURT  OF  CLAIMS. 


Gborge  W.  Mundat,  curator  of  Mrs.  L.  E.  L.  A.  Lawson,  only  sur- 
viving daughter  and  heir  of  Brevet  Major  General  Eleazer  W .  Rip- 
ley, deceased,  vs.  The  United  States. 

To  (he  honorable  the  judges  of  the  Court  of  Claims : 

Your  petitioner  respectfully  represents,  that  Eleazer  W.  Ripley  was 
appointed  and  commissioned  a  lieutenant  colonel  in  the  army  of  the 
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United  States  in  the  year  1812,  and  w^  promoted  from  time  to  time 
until  he  obtained  the  rank  of  brevet  major  general,  which  rank  he  held 
until  he  resigned  his  commission  in  the  year  1820  ;  that  he  died  in 
the  State  of  Louisiana  on  or  about  the  2d  day  of  March,  1839,  leaving 
an  only  surviving  daughter  and  heir,  Louisiana  Elizabeth  Lee  Allen, 
intermarried  with  the  Hon.  Thornton  Lawson,  who  died  on  or  about 
the  1st  day  of  July,  1848,  leaving  the  said  L.  £.  L.  A.  Lawson  a 
widow. 

Your  petitioner  farther  shows  that  due  legal  proceedings  were  had 
in  the  seventh  district  court,  parish  of  East  Feliciana,  State  of  Louisi- 
ana, relative  to  the  mental  capacity  of  the  said  Mrs.  L.  E.  L.  A.  Law- 
son  to  take  care  of  her  person  and  estate ;  and  thereupon,  on  the  12th 
day  of  April,  1854,  your  petitioner  was  duly  appointed  her  curator, 
and  took  upon  himself  the  duties  of  the  trust — a  copy  of  the  proceed- 
ings and  appointment  duly  certified  being  here  brought  into  court. 

Your  petitioner  further  represents  that,  at  the  restoration  of  peace 
between  Great  Britain  and  the  United  States,  General  Ripley  was  as- 
signed to  the  command  of  the  southwestern  military  district,  a  very 
important  command,  embracing  a  large  extent  of  country,  his  head- 
quarters being  at  New  Orleans.  The  great  distance  from  the  federal 
government  at  Washington,  the  want  of  those  facilities  of  travel  and 
transportation  of  provisions  and  other  munitions  in  the  interior 
of  the  country,  now  so  common,  and  of  speedy  communication  with 
the  government,  rendered  his  position  one  oi  a  most  responsible  charac- 
ter. During  this  period,  and  before,  he  not  only  performed  the  legiti- 
mate duties  belonging  to  his  rank  and  office,  but  was  required  to  per- 
form other  valuable  and  important  services  for  the  United  States,  not 
belonging  to  his  duties  as  such  commanding  officer,  and  to  incur 
heavy  expenses  and  outlays  of  money  in  the  performance  of  the  same. 
He  was  required  to  receive,  take  charge  of,  and  disburse  the  sum  of 
two  hundred  and  eight  thousand  four  hundred  and  seventy  dollars 
and  upwards  of  the  public  money  for  the  public  service ;  to  render  im- 
portant services  in  the  fortifications  of  the  sea-coasts  of  the  States  of 
Alabama  and  Louisiana ;  to  render  important  and  valuable  services  in 
obtaining  the  sale  of  barracks  in  New  Orleans,  and  negotiating  and 
purchasing  public  property  for  the  service  of  the  United  States  at  Mo- 
bile; organizing  the  barracks  at  Baton  Bouge,  by  order  of  the  Secretary 
of  War ;  visiting  Washington  city,  and  remaining  there  six  months  in 
the  performance  of  extra  services  for  the  United  States,  by  order  of  Gen. 
Jackson.  He  was  also  required  to  act  as  quartermaster  general  to  the 
divisions  of  Gen.  Jackson  and  Gen.  Gaines,  attending  to  their  systems 
of  supplies,  and  giving  orders  for  purchases,  &c.  These  and  other  va- 
rious and  important  services,  which  it  is  not  in  the  power  of  your  pe- 
titioner to  enumerate  or  detail,  were  rendered  by  Gen.  Ripley,  and  they 
were  performed  either  by  order  of  the  President  of  the  United  States 
or  his  superior  officers,  or  from  the  exigencies  of  the  service  which 
would  admit  of  no  delay.  They  were  well  known  to  the  government^ 
recognized,  ratified,  used,  and  adopted,  and  the  benefits  arising  and 
accruing  therefrom  were  realized  and  appropriated  by  the  government 
of  the  United  States.    None  of  these  services  rendered  were  within 
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the  line  of  his  duty  as  brevet  major  general,  or  within  the  line  of  his 
duty  in  any  other  rank  held  by  him  in  the  public  service. 

In  the  settlement  of  his  accounts  difficulties  arose  between  General 
Bipley  and  the  accounting  officers  of  the  government.  Even  his  sal- 
ary and  emoluments  as  brevet  major  general  were  disputed,  and  gave 
rise  to  difficulties  and  disagreements  between  him  and  the  accounting 
officers.  They  had  the  power  to  be  arbitrary,  and  to  state  his  accounts 
as  they  pleased,  allowing  or  disallowing  each  item  as  they  thought 
proper,  while  he  was  powerless  to  compel  the  government  to  do  him 
justice. 

Under  such  circumstances,  General  Bipley  had  to  await  the  action 
of  the  government.  Two  suits  were  instituted  by  the  United  States 
against  General  Ripley  in  the  district  court  of  the  United  States  for 
the  eastern  district  of  Louisiana,  to  settle  and  adjust  the  differences 
between  him  and  the  government.  In  the  one  case  he  was  charged 
with  a  balance  as  brevet  major  general  of  $13,163  10  standing  against 
him  on  the  books  of  the  Second  Auditor  of  the  Treasury  ;  and  in  the 
other  with  a  balance  of  $4,154  95,  as  brigadier  general,  standing 
against  him  on  the  books  of  the  Third  Auditor  of  the  Treasury. 

These  two  suits,  upon  a  proper  case  stated,  were  consolidated  and 
tried  together,  and  though  General  Bipley  went  to  trial  in  the  absence* 
of  many  of  his  vouchers,  then  in  the  possession  of  the  government,  and 
otherwise  unprepared  to  lay  his  whole  case  fully  before  the  court,  tha 
jury,  after  an  investigation  of  the.  case,  found  a  verdict  in  his  favor, 
and  certified  a  balance  due  him  from  the  United  States  of  $3,130  20. 
The  case  was  removed  to  the  Supreme  Court  of  the  United  States  on 
a  writ  of  error  taken  by  plaintiffs,  and  the  same  was  reversed  and  re- 
manded to  the  district  court,  with  instructions  for  a  new  trial  accord- 
ing to  the  principles  therein  decided  by  the  court.  (U.  S.  vs.  Bipley^ 
7  Peters'  U.  S.  Reps.,  19.) 

When  the  cause  was  ordered  on  for  a  second  trial  in  the  district 
court  aforesaid,  the  defendant,  General  Bipley,  obtained  leave  to  amend 
his  answer  and  pleadings  with  his  former  pleas  and  amendments,  and^ 
in  accordance  with  the  decision  of  the  Supreme  Court  of  the  United 
States,  entered  into  full  proof  of  his  whole  claim,  the  extent  and  amount 
of  his  extra  services  and  the  value  of  the  same,  the  expenses  incurred 
hy  bim  for  the  service  of  the  United  States,  the  amount  of  the  salary 
and  emoluments  withheld  from  him,  which  were  lawfully  due  him, 
with  the  orders  under  which  the  extra  services  were  rendered  and  per- 
formed, and  approved  of  and  adopted  by  the  government;  and  upon  a 
full  hearing  and  investigation  of  the  whole  case,  the  jury,  under  the 
direction  and  charge  of  the  said  district  court,  found  a  verdict  for  the 
defendant,  and  certified  a  balance  to  be  due  from  the  United  States  to 
General  Bipley  in  the  following  words :  ''  The  jury  in  this  case  find 
a  Terdict  for  the  defendant  for  the  sum  of  twenty  thousand  five  hun- 
dred and  ninety-six  dollars  and  twelve  cents,  including  his  pension 
from  the  year  1814  to  this  date,  at  the  rate  of  thirty  dollars  per 
month. 

"CHABLES  GABDNEB,  Foreman. 

<^  Nsw  Orleans,  May  29, 1835. 
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^'  Whereupon  it  is  considered  by  the  court  that  the  plaintiffs  take 
nothing  by  their  petition,  and  that  it  be  certified,  in  conformity  with 
the  foregoing  verdict,  that  the  plaintiffs  are  indebted  unto  the  defend- 
ant in  the  sum  of  twenty  thousand  five  hundred  and  ninety-six  dollars 
and  twelve  cents . " 

The  United  States  acquiesced  in  the  verdict  and  judgment  thus  ren- 
dered in  the  district  court,  with  the  exception  of  the  allowance  of  the 
(tension  ;  and  to  test  the  legality  of  its  allowance  alone  as  an  item  of 
itigation,  a  writ  of  error  was  taken  by  the  plaintiffs  to  the  Supreme 
Court  of  the  United  States,  the  plaintiffs  expressly  agreeing  that  the 
allowance  of  the  pension  should  be  the  only  point  of  controversy. 

While  the  writ  of  error  was  pending  in  the  Supreme  Court,  Congress 
passed  an  act  requiring  and  directing  the  proper  department  to  pay 
the  pension  to  ueneral  Bipley,  which  was  jmid,  and  thereupon  the 
Solicitor  of  the  Treasury  ordered  the  accounting  ofiScers  of  the  treas- 
ury to  close  the  alleged  balances  against  General  Bipley  on  the  books 
of  the  treasury,  leaving  the  sum  of  twenty  thousand  five  ^hundred 
and  ninety-six  dollars  and  twelve  cents,  (less  the  amount  of  pension 
allowed  and  taken  into  the  verdict  by  the  jury,)  as  found  by  the  dis- 
trict court,  to  be  due  and  owing  from  the  United  States  to  General 
Bipley, 

Amount  of  verdict $20,696  12 

Deduct  pension  allowed  by  jury,  commencing  from  1814 
to  May  29,  1835,  twenty  years  and  five  months,  at  the 
rate  of  $30  per  month 7,350  00 

13,246  12 


Tour  petitioner  therefore  prays  the  court  to  award  the  payment  of 
the  said  sum  of  thirteen  thousand  two  hundred  and  forty-six  dollars 
and  twelve  cents  to  the  claimant  in  this  case,  with  interest  from  the 
date  of  the  judgment  in  the  district  aforesaid ;  the  said  Mrs.  L.  E.  L. 
A.Lawson  being  the  sole  heir  and  owner  of  said  claim,  no  part  of  the 
same  having  been  assigned  by  her  or  your  petitioner. 

G.  W.  MUNDAY,  Curator. 

Petitions  praying  the  allowance  of  the  claim  were  presented  to  Con- 
gress, and  the  following  proceedings  had  thereon : 

Senate — Mrs.  L.  E.  L.  A.  Lawson.  Petition,  29th  Congress,  1st 
session;  Judiciary — dis.  to  Claims.  29th  Congress,  2d  session;  Claims. 
32d  Congress,  memorial  and  bill ;  judiciary  bill  167.  33d  Congress, 
judiciary  joint  res.  378;  bill  71,  passed.  33d  Congress,  memorial  and 
bill ;  Judiciary,  adv.  rep.  286 ;  bill  317,  rejected.  House  Beps.,  29th 
and  30th  Congresses. 

L.  G.  BBANDEBUBY, 
Solicitor  Jor  Petitioner. 
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PersoDally  appeared  before  me  George  W.  Munday,  who,  being  duly 
sworn,  says  that  the  facts  set  forth  in  the  foregoing  petition  are  truOj 
to  the  best  of  his  knowledge  and  belief. 

G.  W.  MUNDAY. 

Sworn  to  and  subscribed  before  me  this  26th  day  of  August,  1859. 

WM.  PATTERSON, 
Clerk  of  the  Seventh  Judicial  District  of  Louisiana. 


Letters  of  administration  and  curatorship. 

P^r^S.'lSl  i  S-™'"  lUtrict  «..«,  No.  2896. 

To  all  who  may  see  these  presents :  Know  ye,  that  (Jeorffe  W. 
Munday  having  appeared  in  this  court,  and  complied  with  all  tne  re- 
quisitions of  the  law  to  entitle  him  to  letters  of  administration  on  the 
estate  of  Eleazer  W.  Bipley,  deceased,  and  the  court  believing  him  to 
possess  all  the  necessary  qualifications  for  said  trust,  I,  William  Pat- 
terson, clerk  of  said  court,  exercising  the  authority  by  law  in  me 
vested,  do  hereby  appoint  the  said  George  W.  Munday  administrator 
as  aforesaid. 

Given  under  my  hand  and  seal  of  office,  at  Clinton,  the  parish  and 
State  aforesaid,  this  first  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-seven. 

[I*.  8.]  WILLIAM  PATTERSON,  Clerk. 

m 

The  State  op  Louisiana,  ) 

Pafisho/JEastFdicianay  derk's  office,  ) 

ly  William  Patterson,  the  clerk  of  said  court  in  and  for  the  State 
and  parish  aforesaid,  do  hereby  certify  the  foregoing  to  be  a  true  copy 
from  the  original  letters  of  administration  this  day  granted  by  me  to 
G.  W.  Munday,  and  now  on  file  and  of  record  in  my  office. 

Griven  under  my  hand  and  the  seal  of  said  court,  at  Clinton,  in  the 
parish  aforesaid,  this  first  day  of  June,  A.  D.  1857. 

[I.,  s.]  WILLIAM  PATTERSON,  Clerk. 

Thb  State  of  Louisuna,  Parish  of  East  Feliciana  : 

I,  Cyrus  Ratliff,  the  sole  presiding  judge  of  the  seventh  judicial 
district  of  the  State  aforesaid,  of  which  district  the  parish  of  East 
Feliciana  forms  a  part,  do  hereby  certify  that  William  Patterson, 
whose  genuine  signature  is  affixed  to  the  certificate  on  the  reverse  of 
thifl  sheet,  is,  and  was  at  the  time  of  signing  said  certificate,  the  clerk 
of  the  seventh  judicial  district  court  in  and  for  said  parish,  duly  com- 
missioned and  sworn,  and  his  acts  as  such  are  entitled  to  full  faith  and 
credit  anywhere. 

CYRUS  RATLIFF, 
Judge  of  the  Seventh  Judicial  District. 

JuHB  15, 1857. 
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The  State  op  Louisiana,    )  o^   *  ^i,  ^:a*,.;«f  /»/Mii.f 
Parish  of  East  Fdiciank.  \  ^^^^^^  ^'«*"^*  ^^^'*- 

To  all  who  may  see  these  presents :  Know  ye,  that  George  W. 
Munday  having  appeared  in  this  court,  and  complied  with  all  the  re- 
quisitions of  the  law  to  entitle  him  to  letters  of  curatorship  to  Loui- 
siana E.  L.  A.  Lawson,  an  interdicted  person,  and  the  court  believing 
him  to  possess  all  the  necessary  qualifications  for  said  trust,  I,  Henry 
Skipwith,  clerk  of  the  said  court,  exercising  the  authority  by  law  in 
me  vested,  do  hereby  appoint  the  said  George  W.  Munday  curator  as 
aforesaid. 

Given  under  my  hand  and  seal  of  office,  at  Clinton,  the  parish  and 
State  aforesaid,  this  12th  day  of  April,  A.  D.  1854. 

[L.  s.]  H.  SKIPWITH,  Clerk. 

I  hereby  certify  the  foregoing  to  be  a  true  and  correct  copy  of  the 
letters  granted  to  (George  W.  Munday,  as  curator  to  Mrs.  Louisiana 
IS.  L.  A.  Lawson,  an  interdicted  person,  the  original  of  which  being 
on  file  in  this  office. 

Given  under  my  official  signature  and  the  seal  of  said  court  this 
third  day  of  June,  A.  D.  1854. 

[L.  s.]  H.  SKIPWITH,  Clerk. 


United  States  District  Courts  Eastern  District  of  Louisiana . 
Thk  United  States  vs.  E.  W.  Biplet. 

Friday,  May  29,  1835. 

The  court  met  pursuant  to  adjournment.  Present,  Hon.  Samuel 
H.  Harper. 

On  this  day  came  the  parties,  by  their  attorneys,  and  thereupon 
came  the  same  jury  who  were  sworn  in  this  case  on  the  28th  instant, 
who,  having  heard  the  evidence  and  arguments  of  counsel,  retired 
under  the  charge  of  the  court  to  consider  of  their  verdict,  and  soon 
brought  in  the  following,  which  was  ordered  to  be  recorded,  and  is  as 
follows,  to  wit : 

'^  The  jury  in  this  case  find  a  verdict  for  the  sum  of  twenty  thousand 
five  hundred  and  ninety-six  dollars  and  twelve  cents,  including  his 
pension  from  the  year  1814  to  this  date,  at  the  rate  of  thirty  dollars 
per  month. 

"  CHARLES  GARDINER,  Foreman. 

"  New  Orleans,  May  29,  1836." 

Whereupon  it  is  considered  by  the  court  that  the  plaintiffs  take 
nothing  by  their  petition,  and  that  it  be  certified,  in  conformify  with 


r 
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the  foregoing  verdicty  that  the  plaintiffs  are  indebted  unto  the  defend^ 
ant  in  the  sum  of  twenty  thousand  five  hundred  and  ninety-six  dollars 
and  twelve  cents. 

UiirrKD  States  District  Court, 
EaiHern  District  of  Louisiana, 

Clerk's  OvficBi  New  Orleans. 

ly  N.  B.  Jennings,  clerk  of  the  United  States  district  court  for 
said  district,  do  certify  that  the  foregoing  is  a  true  and  correct  copy  of 
the  original  entry  on  the  minutes,  ox  date  May  29, 1835,  in  the  matter 
of  the  United  States  vs.  E.  W.  Ripley,  Nos.  1903  and  1904  of  the 
docket  of  said  court. 

In  faith  whereof,  I  hare  hereto  set  my  hand  and  affixed  the  seal  of 
said  court  this  22d  day  of  August,  A.  D.  1856,  and  in  the  eighty- 
first  year  of  American  independence. 

N.  R.  JENNINGS,  Clerk. 
Per  ERNEST  LAGaRDE,  Deputy  Olerk. 


m  THE  COURT  OF  CLAIMS. 


Gbdrgb  W.  Mundat,  administrator  of  the  estate  of  General  Eleazer 

W.  Ripley,  deceased,  ve.  Thb  United  States. 

Jaituart  10, 1869. 

Sir  :  The  evidence  in  this  case  for  reargument  is  closed  on  the  part 
of  the  plaintiff,  and  consists  of  the  following  documents,  &c.,  and  that 
plaintiff  is  ready  for  trial : 

1.  The  petition  of  plaintiff,  and  certificate  of  his  appointment  as 
administrator. 

2.  The  pleadings  in  the  two  suits  of  the  United  States  tw.  Major 
General  E.  W.  Ripley,  consolidated  into  one,  in  the  district  court  of 
the  United  States  for  the  eastern  district  of  Louisiana,  as  embodied  in 
plaintiff's  petition,  from  the  record  on  file  in  this  case. 

3.  Statements  of  Third  Auditor's  office,  claiming  $4,477  55  against 
(General  Ripley,  marked  ^^  A." 

4.  Statements  and  remarks  of  Third  Auditor  on  credits  claimed  in 
same  by  (General  Ripley,  marked  <*  B." 

6.  Account  of  Third  Auditor^  marked  '^  C." 

6.  Statement  of  Second  Auditor,  on  page  29  of  record  of  proceedings 
in  the  district  court,  on  file  in  this  case. 

7.  Account  of  Second  Auditor,  on  pages  114,  115,  116,  and  117,  of 
same  proceedings. 

8.  Letter  of  the  Secretary  of  the  Treasury,  statements  of  commissions 
allowed  for  disbursing  public  money,  and  extra  compensation  allowed, 
pages  90  and  91. 

9.  List  of  vouchers,  pages  94  and  95. 

10.  Vouchers,  on  pages  96  to  105,  inclusive. 

11.  Bill,  agreement,  and  order  of  Secretary  of  War,  pages  106  and 
107. 
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12.  Statement  of  E.  W.  Ripley's  account,  eztingaisliing  aoconnts 
of  Second  and  Third  Anditors,  pages  108  and  109. 

13.  Statement  of  claim  of  General  Ripley  for  arrears,  commissions^ 
extra  compensation,  &c.,  page  107. 

13^.  The  amended  answer  of  Greneral  Bipley  in  the  district  conrt^ 
page  11  of  record. 

14.  Verdict  of  the  jpry  for  defendant,  Gfeneral  E.  W.  Ripley,  in  the 
district  courts  for  $20,596  12,  and  judgment  of  the  coort,  page  12. 

16.  Agreement  between  the  district  attorney  and  General  Ripley, 
page  14. 

16.  Proceedings  of  Solicitor  of  the  Treasury  in  closing  accounts  of 
General  Ripley  in  the  departments,  as  stated  in  plaintiff's  petition. 
Very  respectfully, 

L,  G.  BRANDEBURY, 

Solicitor  for  Plaiwtiff. 
Samuel  H.  Huntington,  Esq., 

Clerk  of  Court  of  Claims. 


Proceedings  in  the   United  StaJtes  district  court,  eastern   district  of 

Louisiana. 


United  States 
vs. 
El.  W.  Riplbt,  laie  Brevet 
Maj.  Gen'lofthf,  U.  S. 


Nos.  1903  and  1904. 


Petition. 


To  the  honorable  John  Dicky  judge  of  the  district  court  of  the  United 

Stages  tuithin  and  for  the  Louisiana  district : 

The  petition  of  the  United  States,  by  their  a'itorney,  within  and  for 
the  district  aforesaid,  respectfully  shows  that  Eleazer  W.  Ripley,  late 
brevet  major  general  in  the  army  of  the  United  States,  is  indebted  to 
the  United  States,  for  balance  of  account,  in  the  sum  of  four  thousand 
one  hundred  and  fifty-four  dollars  and  ninety-five  cents,  which,  on  the 
6th  day  of  May,  in  the  year  1821,  at  the  Treasury  Department,  was 
found  against  him  on  the  settlement  and  statement  of  his  account,  and 
there  afterwards  duly  examined,  adjusted,  admitted,  and  certified; 
all  which  will  more  fully  appear  from  the  authenticated  transcript 
thereof  hereto  annexed,  and  for  greater  certainty  referred  to. 

Wherefore  the  said  attorney,  in  the  behalf  aforesaid,  prays  that 
the  said  E.  W.  Ripley  may  be  duly  summoned  to  appear  and  answer^ 
and,  after  due  proceedings  had,  may  be  adjudged  to  pay  the  said  debt, 
with  interest  and  costs  ;  and  he  prays  all  other  needful  relief. 

J.  W.  SMITH, 

Attorney  U.  8.  La.  Dist. 

Endorsed :  Filed  7th  September,  1822. 

S.  H.  HARPER,  Clerk. 
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Serred  on  E.  W.  Bipley  a  copy  of  petition  and  citation  personally 
on  the  11th  September^  1822,  and  retarned  into  conrt  same  day. 

JAMES  NICHOLSON 

Dqputy  Marshal. 

To  the  honorable  John  Dicky  judge  of  the  district  court  of  the  United 

Staies  toithin  and  for  the  Louisiana  district : 

The  petition  of  the  United  States,  by  their  attorney,  within  and  for 
the  district  aforesaid,  respectfully  states  that  Eleazer  W.  Bipley,  late 
a  major  general  in  the  army  of  the  United  States,  is  indebted  to  the 
United  States,  for  balance  of  account,  in  the  sum  of  thirteen  thou- 
sand one  hundred  and  sixty-three  dollars  and  ten  cents,  which,  on  the 
9th  day  of  April,  in  the  year  1821,  at  the  Treasury  Department,  waa 
found  against  him,  on  a  settlement  and  statement  of  his  account,  and 
there  afterwards  duly  examined,  adjusted,  admitted,  and  certified ;  all 
which  will  more  fully  appear  from  the  authenticated  transcript 
thereof,  hereto  annexed,  and  for  greater  oertainty  referred  to. 

Wherefore  the  said  attorney,  in  the  behalf  aforesaid,  prays  that  the 
said  E.  W.  Bipley  may  be  duly  summoned  to  appear  and  answer,  and^ 
after  due  proceeding  had,  may  be  adjudged  to  pay  the  said  debt,  with 
interest  and  costs ;  and  he  prays  all  other  needful  relief. 

J.  W.  SMITH, 

Attorney  U.  8.  La.  Dist. 

Endorsed :  Filed  7th  September,  1822. 

S.  H.  HABPEB,  Clerk. 

Served  copy  of  petition  and  citation  on  E.  W.  Bipley  personally  on 
the  11th  Seotember,  1822,  and  returned  into  court  same  day. 

JAMES  NICHOLSON, 

Deputy  Marshal. 

United  States   ) 

vs.  >     United  States  court,  Louisiana  district. 

El.  W.  Biplet.  ) 

And  now  the  defendant  in  these  suits  prays  that  the  same  may  be 
consolidated,  they  being  for  a  general  account. 

EL.  W.  RIPLEY. 

And  the  said  defendant,  for  a  plea,  says  he  is  not  indebted  to  the 
said  United  States  in  manner  and  form  as  they  have  alleged,  and 
thereof  puts  himself  on  the  country. 

EL.  W.  RIPLEY. 

And  agreeably  to  the  provisions  in  such  cases  made  and  advanced, 
he  gives  notice  that  he  shall  plead,  by  way  of  compensation  and  affects, 
the  sum  of  thousand  dollars  pay  due  him,  being  the  difference 

between  his  brevet  emoluments  and  his  emoluments  as  a  brigadier 

general  from to ,  and  also  for  money  due  him  on  amount 

of  Bubsesbem,  being  the  difference  between  double  and  treble  rations 
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from to  ,  amounting  to  the  sum  of thousand 

dollars ,  and  also  the  sum of dollars  due  him  on 

his  clothing  accounts  and  for  munitions,  &c.,  and  also  the  sum  of 

dollars  due  him  for  his  contingent  accounts,  and  also  the  sum 

of thousand  dollars  charged  to  him  in  the  ahove  suits  of  the 

United  States,  and  which  he  alleges  ought  to  be  carried  to  the  debits 
of  other  officers,  or  of  the  government.  Wherefore  he  prays  the  fore- 
going items  may  be  allowed  him,  and  that  a  certificate  of  any  balance 
due  to  him  may  be  given  by  the  jury  in  this  case. 

EL.  W.  RIPLEY. 
Endorsed :  Filed  November  23,  1822. 

WM.  S.  LYMAN,  Deputy  Clerk. 

Unitbd  States   ) 

m.  >  United  States  court,  eastern  district  of  Louisiana. 

El.  W,  Riplby,  ) 

The  supplemental  answer  of  Eleazer  W.  Ripley,  the  defendant  in 
this  suit,  humbly  shows : 

That,  in  addition  to  allowanoes  already  made  him  by  the  officers  of 
the  treasury,  he  claims  a  further  sum  of  nineteen  thousand  sixty-three 
dollars  and  twenty-two  cents,  being  a  sum  due  him  at  law  and  equity 
by  the  United  States  agreeably  to  a  detailed  statement  hereunto  an- 
nexed, marked  A ;  and  he  also  claims  a  further  equitable  allowance 
for  certain  distinct  services  detailed  on  the  second  column  of  said 
amount,  which,  in  due  time,  will  be  made  to  appear ;  and,  after  deduct* 
ing  from  his  said  claim  all  the  demand  of  the  United  States,  he  prays 
that,  as  is  customary  in  such  cases,  the  jury  might  certify  in  his  favor 
for  any  balance  they  may  find. 

EL.  W.  RIPLEY. 

Endorsed  :  Filed  12th  December,  1829. 

F.  W.  LEA,  CUrh, 

Papers  wanted  of  the  different  departments  at  Washington  in  the  case 

of  United  States  vs.  El.  W.  Ripley  : 

1.  A  certified  copy  of  all  the  accounts  of  El.  W.  Ripley,  whether 
settled  or  unsettled,  to  wit:  Accounts  settled  October,  1836;  accounts 
settled  1818 ;  and  accounts  price ;  the  accounts  price  to  include  all 
vouchers.     These  accounts  are  allwanted  at  full  length. 

2.  Clothing  accounts  and  receipts  charged  against  El.  W.  Ripley 
on  the  books  of  the  government — (the  abstracts  of  them.) 

3.  Clothing  vouchers  left  by  El.  W.  Ripley  for  inspection  with  R. 
Cutts,  and  now  improperly  detained  by  W.  Lea,  Auditor. 

4.  Copy  of  the  rresident's  order  promulgated  in  1803,  allowing 
treble  rations  to  the  officer  commandmg  on  the  New  Orleans  station, 

6.  Copies  of  pay-rolls  of  all  the  commanders  on  the  New  Orleans 
station  from  General  Wilkinson  to  General  Gains,  inclusive,  to  shew 
that  they  all  drew  treble  rations  until  a  different  construction  was  given 
in  the  case  of  El .  W.  Ripley. 

6.  Copies  of  General  Scott's  pay-rolls  from  the  26th  July,  1814,  to 
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this  time,  with  a  statement  of  the  troops  quarterly  reported  by  him 
in  his  department,  showing  how,  whoD,  and  where  he  has  received 
brevet  pay  and  emoluments. 

7.  A  statement  of  El.  W.  Ripley's  pay-rolls  from  26th  July,  1814, 
to  the  period  his  resignation  was  accepted,  shewing  the  quarterly 
reports  of  his  department,  and  how,  when,  and  where  he  has  received 
brevet  pay,  and  how  much,  including  forage  and  servants. 

EL.  W.  RIPLEY. 

Personally  appeared  El.  W.  Ripley,  and  made  solemn  oath  that  the 
documents  above  stated  are  necessary  to  his  defence,  and  that  he  can- 
not go  to  trial  without  them,  and  that  he  has  no  way  to  obtain  them 
unless  the  government  at  Washington  give  orders  for  their  being 
transmitted  to  this  court. 

EL.  W.  RIPLEY 

Subscribed  and  sworn  to  before  me  this  20th  August,  1823. 

SAMUEL  H,  HARPER,  Clerk. 

Indorsed :  Filed  August  20, 1823. 

S.  H.  HARPER,  Clerk, 

TJiHTSD  8tatbs    ^ 

r  District  court  United  States,  eastern  district,  Loui- 

The  voluntary  affidavit  of  Eleazer  Wheelock  Ripley,  the  defendant 
in  the  above  entitled  suit,  deposeth  that  he  is  not  prepared  to  go  to 
trial  in  consequence  of  vouchers  and  documents  which  he  has  not  as 
yet  procured  Irom  different  offices  at  Washington,  and  more  particu- 
larly from  not  as  yet  having  procured  the  disallowance  of  the  different 
items  of  his  account  not  yet  allowed  by  the  Auditor.  He  further 
deposes  that  he  expects  and  believes  that  before  another  term  of  this 
court  he  shall  either  be  able  to  settle  his  account  with  the  proper 
officers  at  Washington,  or  else  to  procure  such  statements,  disallow- 
ances, and  vouchers,  as  will  enable  him  to  have  it  tried  by  a  jury.  He 
farther  states  that  this  affidavit  is  not  made  for  purposes  of  delay,  but 
in  order  that  justice  may  be  done  in  the  settlement  of  his  accounts. 
The  deponent  further  states  that  he  sent  on  to  the  city  of  Washington 
his  accounts,  with  a  request  to  the  Secretary  of  War  that  it  might  oro 
forma  be  disallowed,  in  order  that  he  mi^ht  submit  it  to  a  jury  ;  but 
that  formality  has  not  as  yet  been  complied  with,  and  of  consequence 
many  claims  on  the  government  which  this  deponent  has  he  would 
not  by  law  be  allowed  to  submit  to  a  jury. 


Sworn  to  in  open  court  May  19,  1829. 


EL.  W.  RIPLEY. 


F.  W,  LEA,  Clerk. 
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Indorsed :  Filed  May  19,  1829. 

F.  W,  LEA,  Clerk. 

Extracts  from  the  minutes. 

Unitrd  States  ) 

V8.  \     Nos.  1903  and  1904. 

El.  W.  Riplby.  ) 

Friday,  May  28,  1830. 

On  this  day  came  the  parties,  by  their  attorney,  and  thereapon 
came  a  Jary,  to  wit:  Augaste  Eeifferich,  C.  Hill,  A.  Ciarbounes, 
Samuel  Elkins,  F.  A.  Blanc,  C.  Millaid,  jr.',  Charles  Gardiner,  Ralph 
Jacobs,  Peter  Dubertrand,  B.  Lacoste,  Scriphan  Cncrillie,  and  Antoine 
Dufour,  who  were  sworn  well  and  truly  to  try  the  issue  joined  between 
the  parties,  and  a  true  verdict  to  give  according  to  the  evidence,  when, 
after  considerable  progress  in  the  cause,  the  further  consideration 
thereof  was  postponed  until  to-morrow,  at  10  o'clock  a.  m. 

United  States  ) 

VB.  \     Nos.  1903  and  1944. 

El.  W.  Ripley.  ) 

Saturday,  May  29,  1830. 

These  causes  came  on  before  the  same  jury  originally  impanelled 
therein,  who,  after  learning  the  evidence  and  arguments  of  court, 
retired  under  the  charge  of  the  court  to  consider  of  their  verdict, 
and  soon  after  returned  the  following  verdict : 

<<  Verdict  for  the  defendant,  as  follows  : 

'<  Amount  of  his  account,  less  $500  loss $13,060  22 

**  Extra  services  at  Washington 2,000  GO 

15,060  22 
'^  Deducting  therefrom  balance  due  to  the  United  States..     11,929  32 


3,130  90 


"N.  CLIAIBOUNET, -Foreman. 
*'New  Orleans,  May  29,  1830." 

Whereupon  it  is  considered  by  the  court  that  the  United  States  take 
nothing  by  their  petitions. 

In  the  consolidated  suits  of  the  United  States  ^    Ciourt  of  the  United 

V8.  >  States,   eastern   dis- 

El.  W.  Ripley.  )  trict  of  Louisiana. 

Be  it  remembered,  that  on  the  trial  of  this  case,  after  the  defendant 
had  proved  that  he  was  dangerously  wounded  in  battle  at  sortie  from 
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Fort  Erie^  on  the  27th  September,  1814,  and  that  also  said  wound  has 
produced  the  highest  grade  of  disability  for  manual  labor  since  that 
time,  the  district  attorney  objected  to  the  claim  for  a  pension  on  the 
grounds  that  it  could  not  be  allowed  for  arrearages  by  the  law  grant- 
ing and  regulating  pensions,  and  without  proof  of  the  formalities 
required  by  those  laws,  and  required  the  court  for  persons  claiming  to 
be  placed  on  the  pension  list  having  been  complied  with,  so  to  charge 
the  jury,  which  the  court  accordingly  did,  and  thereupon  made  up 
their  verdict  and  returned  to  court.  The  foreman  of  the  jury,  after 
handing  the  verdict  to  the  court,  stated  that  it  was  the  unanimous 
wish  of  the  jury,  to  allow  the  claim  for  arrearages  of  the  pension,  and 
again  requested  conformation  whether  it  would  be  legal  to  allow  it ; 
whereupon  the  court  charged  them  a  second  time  that  they  could  not, 
and  that  the  only  remedy  for  defendant  was  to  petition  Congress  on 
the  subject,  upon  which  the  jury  returned  their  verdict  upon  the  other 
items  of  the  account  exclusive  for  the  claims  for  pension.  Wherefore^ 
inasmuch  as  the  above  does  not  appear  of  record,  defendant  tendering 
this  his  bill  of  exceptions,  and  pray  it  may  be  allowed  and  signed  by 
the  court. 

SAMUEL  H,  HARPER. 


Indorsed  :  Filed  May  29,  1830. 

F.  W.  LEA,  ai&rh. 

^™^«^^™  \  District  court  of  the  United  States  for  the  eastern 
El.  W.  Ripley.  )  '^''*"''*  of  Louisiana. 

Be  it  remembered,  that  on  this  28th  day  of  May,  1830,  on  the  trial 
of  this  cause,  the  defendant  offered  the  following  testimony  :  The  de- 
fendant entered  into  the  army  of  the  United  States  in  the  year  1812 
as  a  lieutenant  colonel,  was  promoted  at  different  periods  until  he  ob- 
tained the  rank  of  major  general  by  brevet,  which  rank  he  held  until 
the  day  of  his  resignation  of  his  commission  in  the  year  1817.  During, 
this  interval  the  defendant  was  employed  in  actual  service,  and  received 
the  pay  and  emoluments  to  which  his  rank  entitled  him  under  the 
laws  of  the  United  States,  and  the  regulations  of  the  President  of  the 
United  States  and  of  the  Department  of  War.  Larse  sums  of  i)ublic 
money  passed  through  his  nands^  and  have  passed  over  by  him  to 
various  o£Scers  of  the  same  under  his  command,  and  to  others  who 
had  been  appointed  by  him  to  act  as  such,  or  were  distributed  by  him 
for  the  supplies  of  the  troops  by  him  commanded.  He  claims  to  be 
allowed  a  commission  in  those  disbursements,  and  offered  evidence  to 

throve  that  similar  allowances  had  been  made  to  other  officers  of  the 
ine  of  the  army  who  had  been  charged  with  the  disbursements  of 
public  moneys,  and  also  offered  evidence  to  prove  what  would  be  a  fair 
rate  of  compensation  for  such  services.  The  defendant,  who  claimed 
an  allowance  in  the  form  of  extra  pay,  or  compensation  for  services 

Srformed  by  him  not  within  the  line  of  his  duty,  in  preparing  places 
r  fortifications,  and  for  procuring  and  forwarding  supplies  of  provi- 
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sions,  &c.f  to  troops  of  the  United  States  beyond  the  limits  of  his  mili- 
tary command,  and  offered  testimony  to  prove  the  value  of  said  services. 
To  the  introdnction  of  all  which  testimony  the  attorney  for  the  United 
States  objected,  on  the  grounds  that  no  other  or  further  compensation 
could  be  allowed  for  disbursements  made  on  extra  services  rendered  as 
aforesaid  than  such  as  were  sanctioned  and  desired  by  the  laws  of  the 
United  States,  by  instructions  of  President  of  the  United  States,  or  by 
regulations  of  the  War  Department  not  legally  made  ;  but  the  court 
overruled  the  objection  and  admitted  the  testimony.  And  be  it  further 
remembered,  that  on  the  trial  of  this  cause,  the  testimony  in  thee  ase 
having  been  closed,  the  attorney  of  the  United  States  prayed  the  court 
to  instruct  the  jury  that  no  allowance  in  form  of  commission  or  other- 
wise, for  moneys  disbursed  as  aforesaid,  or  extra  compensation  for 
services  rendered  under  the  circumstances  hereto  stated,  could  be  ad- 
mitted as  a  legal  or  equitable  set-off  against  the  claims  of  the  United 
States  other  than  such  as  were  sanctioned  and  desired  by  the  laws  of 
the  United  States,  by  instruction  of  the  President  of  the  United  States, 
or  by  regulation  of  the  Department  of  War  legally  made;  but  the  court 
refused  so  to  instruct  the  jury,  but  stated  to  them  that  the  defendant 
was  entitled  to  credit  for  commissions,  or  disbursement  and  allow- 
ances for  extra  services,  and  that  they  must  judge  of  the  rate  and 
entries  of  such  commissions  and  allowances  ;  and  now  to  the  decision 
of  the  court  in  overruling  the  objections  to  the  admission  of  the  testi- 
mony aforesaid,  and  to  the  refusal  of  the  court  to  instruct  the  jury, 
and  to  the  charge  of  the  court  as  aforesaid,  the  United  States,  by  their 
attorney,  John  Slidell,  tenders  this  their  bill  of  exceptions,  which  is 
admitted  and  signed  by  the  court. 


Indorsed :  Filed  29th  May,  1830. 


SAMUEL  H.  HARPER. 


F,  W.  LEA,  Olerk. 


United  States 

V8.  ^  United  States  district  court.    No.  1903  and  1904. 

El.  W.  Ripley. 

To  the  honorable  Samuel  H.  Harper ^  judge  of  the  district  court  of  the 
United  States  for  the  eastern  district  of  Louisiana  : 

The  United  States,  by  John  Slidell,  their  attorney  for  said  district, 
respectfully  shews  that  they  are  advised  there  is  error  to  their  preju- 
dice in  a  certain  final  judgment  rendered  by  this  court  on  the  29th  of 
May,  1830,  in  the  above  entitled  suit  of  the  United  States  vs.  Eleazer 
W.  Ripley,  and  pray  that  they  may  be  allowed  a  writ  of  error  to  the 
Supreme  Court  oi  the  United  States. 

JOHN  SLIDELL, 
District  Attorney, 

F.  W.  LEA,  aerk. 


Indorsed :  Filed  November  9,  1830. 
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Mandate. 

Ukitbd  States  of  America,  es: 

The  President  of  the  United  Staiea  of  America  to  the  honorahle  the 
judge  of  the  district  court  of  the  United  States  for  the  eastern  district 
of  ixmisianay  greeting : 

Whereas,  lately  in  the  district  court  of  the  United  States  for  the 
eastern  district  of  Louisiana,  hefore  you,  in  a  cause  between  the  United 
States  and  Eleazer  W.  Ripley,  the  judgment  of  the  said  district  court 
was  in  the  following  words,  viz:  "Whereupon  it  is  considered  by  the 
court  and  ordered  that  the  United  States  take  nothing  by  their  pe- 
titions," as  by  the  inspection  of  the  transcript  of  the  record  of  district 
court  which  was  brought  into  the  gupreme  Court  of  the  United  States, 
by  virtue  of  a  writ  of  error  agreeably  to  the  act  Congress  in  such  case 
made  and  provided,  fully  and  at  large  appears. 

And  whereas  the  present  term  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-three,  the  said  cause  came  on  to 
be  tried  before  the  said  Supreme  Court,  on  the  said  transcript  of  the 
record,  and  was  argued  by  counsel :  on  consideration  whereof,  it  is 
the  opinion  of  tbis  court  that  the  said  district  court  erred  in  their  in- 
structions to  the  jury;  whereupon  it  is  ordered  and  adjudged  by  this 
court  that  the  judgment  of  the  said  district  court  in  this  cause  be,  and 
the  same  is  hereby,  remanded  to  the  said  district  court  with  directions 
to  ward  a  venire  facias  de  novo  February  26. 

You,  therefore,  are  hereby  commanded  that  such  further  proceedings 
be  had  in  said  cause  as,  according  to  right  and  justice  and  the  laws 
of  the  United  States,  ought  to  be  had,  the  said  writ  of  error  notwith- 
standing. 

Witness  the  honorable  John  Marshall,  chief  justice  of  said  Su- 
preme Court,  the  second  Monday  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-three. 

WM.  THOMAS  CARROLL, 
Clerk  of  the  Supreme  Court  of  the  United  States. 

Indorsed  :  Filed  August  6,  1834. 

DUNCAN  N.  HENNEN,  Clerk. 


United  States 

vs.  )■  District  Court. 

El.  W.  Ripley. 

And  now  the  defendant  amended  his  original  answer,  and  alleges 
that  the  services  rendered  and  disbursements  made  by  him,  and  for 
which  he  claims  credit  and  extra  compensation,  were  not  such  as  were 
attached  to  the  duties  of  his  rank  as  major  general  by  brevet  of  the  army 
either  by  the  law,  the  regulations,  or  usages  of  the  army. 

He  further  alleges  that,  since  the  former  trial  of  this  cauee^  he  has 
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obtained  the  necessary  vouchers  of  several  items  of  credit  obtained  by 
him,  and  which  have  been  allowed  by  the  department  on  the  condition 
that  he  should  produce  the  necessary  vouchers  thereof,  which  credit 
amounts  to  the  sum  of  one  thousand  dollars  and  eighty  cents;  and 
further,  that  there  is  manifest  error  in  the  account  stated  at  the  Trea- 
sury Department  to  his  prejudice.     And  as,  &c., 

By  0.  M.  CONRAND, 

His  Attorney, 

Indorsed :  Filed  May  28,  1835. 

JAMES  N.  LEA, 
District  Clerk. 


United  States 

El.  W.  Ripley.  ^ 

Fridat,  May  29,  1839. 

And  again  on  this  day  came  the  parties,  by  their  attorneys,  and  there- 
upon came  the  same  jury,  who  were  sworn  in  this  case  on  the  28th 
instant,  who,  having  heard  the  evidence  and  argumet  of  counsel,  retired 
under  the  charge  of  the  court  to  consider  of  their  verdict,  and  soon 
brought  in  the  following,  which  was  ordered  to  be  recorded,  and  is  as 
follows,  to  wit :  ^^  The  jury  in  the  case  find  a  verdict  for  the  defend- 
ant for  the  sum  of  twenty  thousand  five  hundred  and  ninety-six  dol- 
lars and  twelve  cents,  including  his  pension  from  the  year  1834  to 
this  date,  at  the  rate  of  thirty  dollars  per  month. 

"CHARLES  GARDNER,  Foreman. 

"New  Orleans,  May  29,  1835." 

Whereupon  it  is  considered  by  the  court  that  the  plaintiffs  take 
nothing  by  their  petition,  and  that  it  be  certified,  in  conformity  with 
the  foregoing  verdict,  that  the  plaintiffs  are  indebted  unto  the  de- 
fendant in  the  sum  of  twenty  thousand  five  hundred  and  ninety-six 
dollars  and  twelve  cents. 


Unttbd  States  ) 

V8.  >  United  States  eastern  district  court  of  Louisiana. 

El.  W.  Ripley.  ) 

Be  it  remembered,  that  in  the  trial  of  this  cause  the  attorney  for  the 
United  States  requested  the  court  to  charge  the  jury  that  the  defend- 
ant was  not  entitled  to  his  pension,  as  claimed  by  him,  because  the 
act  of  Congress  of  1806  and  1820  only  allowed  pensions  to  officers 
and  soldiers  of  the  army  from  the  date  of  their  application  for  a  pen- 
sion and  proof  made  to  entitle  them  to  it ;  that  there  was  no  evidence 
that  any  application  was  made  by  defendant  for  his  pension  prior  to 
the  year  1829  :  which  application  appears  from  a  letter  of  J.  H.  Eaton. 
The  court  refused  to  make  this  charge,  but,  on  the  contrary,  told  the 
jury  that  the  acts  of  1806  and  1820  did  not  apply  to  the  case ;  and  by 
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the  act  approved  January  11,  1812,  the  defendant  was,  of  right,  en- 
titled to  his  pension  from  the  day  of  his  wound,  whether  he  ever  made 
any  claim  or  not  upon  the  government  for  the  same.  The  act  of  1812 
was  a  special  law  passed  for  the  benefit  of  those  who  might  engage  in 
the  war  then  in  prospect,  and  was  in  the  nature  of  a  contract,  which 
fature  legislation  could  not  affect ;  and  that  even  if  the  law  required 
the  defendant  to  apply  for  his  pension  before  it  could  be  secured,  in 
this  case  it  would  have  been  a  useless  application,  inasmuch  as  he  ap- 
peared on  the  books  of  the  Treasury  Department  as  a  defaulter. 

To  all  of  which  the  said  United  States,  by  their  attorney,  excepted, 
and  hereby  tender  this  their  bill  of  exceptions,  and  pray  the  same 
may  be  signed  by  the  court. 

SAMUEL  H.  HARPER. 

Endorsed  :  Filed  May  29,  1835. 

JAMES  N.  LEA,  Deputy  Clerk. 


United  Statib 

vs.  ^  United  States  Court,  May  term,  1835. 

El.  W.  Riplst. 

In  this  case  it  is  agreed,  in  order  to  give  the  Attorney  G-eneral  an 
opportunity  to  bring  a  writ  of  error  instanter,  to  waive  the  three 
days  necessary  for  the  judgment  to  be  signed,  the  judge  being  about 
to  adjourn  the  court,  from  a  severe  hurt  that  he  has  received. 

H.  CARLETON,  District  Attorney, 
By  H.  LOCKETT. 
El.  W.  Ripley,  Defendant. 


Unitbd  States 

vs.  ^  United  States  District  Court. 

El.  W.  Ripley. 

It  is  agreed  that  the  only  point  in  controversy  in  this  case  is  on 
the  bill  of  exceptions  taken  on  behalf  of  the  United  States,  in  relation 
to  the  allowance  of  the  pension  claimed  by  defendant,  and  that  no 
more  of  the  record  should  be  taken  to  the  Supreme  Court,  in  case  a 
writ  of  error  should  be  sent  out,  than  shall  be  necessary  to  illustrate 
the  matters  in  controversy  arising  under  said  bill  of  exceptions. 
Under  this  arrangement  the  district  attorney  consents  that  the  papers 
filed  in  this  cause  by  defendant  (a  list  of  which  is  marked  A)  shall 
be  delivered  to  him  by  the  clerk  upon  the  receipt  of  the  said  defendant. 

The  said  papers  shall  be  returned  if  there  be  any  requisition  made 
on  the  part  of  the  United  States. 

EL.  W.  RIPLET. 
HENRY  CARLETON, 

District  Attorney.. 

November  21, 1835. 

Endorsed :  Filed  November  21, 1835. 

JOHN  L.  THULBN,  Deputy  Clerk 

Rep.  0.  0.  227 2 
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Third  Auditor* a  atatement  Ay  showing  (he  different  Hems  oompoaing  the 
baianceay  amounting  to  $4,477  65,  standing  to  the  debit  of  Oeneral 
E.  W.  Bifdeyy  late  of  the  United  States  army,  on  the  books  of  the 
Third  Auditory  August y  1825,  viz: 

Balance  found  in  favor  of  the  United  States,  on  settlement 
of  his  account  for  bounties  and  premiums,  on  the  9th 
October,  1816,  which  has  not  been  accounted  for  in  any 
subsequent  account |208  00 

This  sum,  received  by  him  from  Captain  T.  F.  Hunt,  April 
2  and  May  14,  1819,  on  account  of  Quartermaster's  de- 
partment      1,000  00 

This  sum  from  the  same,  July  16  and  November  1,  1819^ 

on  account  of  Quartermaster's  department ; 1,260  00 

This  sum,  received  by  him  from  Lieut.  Jeremiah  Yancey, 

May  29, 1819,  on  account  of  Quartermaster's  department        420  00 

The  following  sums  paid  on  his  order,  and  the  payments 
being  of  a  nature  not  authorized  by  law  or  regulation, 
they  have  been  passed  to  the  credit  of  the  disbursing 
officer,  and  charged  to  the  personal  account  of  General 
Ripley,  viz : 

Paid  by  Captain  T.  F.  Hunt  in  the  2d  and  3d 

quarters  of  1818  for  seines  and  spy-glasses...      |475  00 

Paid  by  same  for  blank  returns 60  00 

Paid  by  same  for  quarters  (his)  from  December 

27, 1817,  to  April  14, 1818,  to  8.  Heronimier        601  75 

Paid  by  same  to  P.  Norris,  for  25  lead  pencils, 

1st  quarter,  1819 6  50 

Paid  by  Lieutenant  Yancey  to  Jesse  Depew  for 

his  services  as  clerk  in  March,  1819 162  00 

Paid  by  same  to  A.  Wallington  for  a  horse, 

saddle,  and  bridle,  July,  1819 140  00 

Charged  to  General  Ripley  by  direction  of  Secretary  of  War     1,345  25 

Paid  also  by  Lieutenant  Yancey  in  like  manner  to  Camil- 
lus  Griffith  for  provisions  in  February,  1819,  in  like 
manner  charged  to  General  Bipley 32  68 

Amount  of  5  barrels  of  flour  and  1  of  pork,  5  bushels  of 
beans,  64  gallons  of  whiskey,  and  48  pounds  of  fresh 
beef,  received  by  General  Bipley  from  Lieutenant  E. 
Webb,  assistant  commissary  at  the  bay  of  St.  Louis^ 
not  accounted  for,  November  10,  1819 97  02 

This  sum  also  charged  to  his  personal  account,  being  the 
difference  between  the  pay  and  subsistence  of  a  brigadier 
general  and  the  amount  paid  to  him  as  major  general 
by  brevet  by  Paymaster  Eakin  for  the  month  of  May, 
1815,  until  General  Bipley  furnishes  evidence  that  he 
was  entitled  to  the  pay  and  subsistence  agreeably  to  his 
brevet  rank 114  60 


Amount 4,477  56 
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2hird  Auditor's  remarks  on  the  credits  dcUmed  by  General  E.  W.  Bip^ 
lejfy  on  aocoufUs  and  docfiments  presented  bjf  him  at  the  office  of  the 
Third  Auditor,  October  10,  1829. 

Abstract  A. 

Oeneral  Ripley  claims  an  allowance  for  fuel  from  Jnly  I,  1816,  to 
JanuAry  31^  1820  ;  indefinite  in  quantity  and  amount ;  unsupported 
by  any  bills  or  receipts  for  the  purchase,  from  which  he  contemplates 
a  deduction  of  such  fuel  «fi  it  may  be  ascertained  he  drew  from  the 
United  States  quartermasters. 

This  is  a  form  in  which  accounts  are  not  adjusted.  If  the  quarter- 
master at  New  Orleans  who  did  iurnish  fuel  for  part  of  the  time  was 
not  in  a  eitnatioD  to  supply  all  that  General  Ripley  was  authorised  to 
draw  by  regulations,  and  it  therefore  became  necessary  for'  General 
Ripley  to  purchase  the  fuel,  he  should  in  that  case  have  taken  regular 
bills  and  receipts  for  the  quantity  purchased,  and  those  would  have 
determined  the  amount  of  his  claim  against  the  United  States,  provi- 
ded the  regulations  authorised  the  quantity  charged.  It  will  be  found 
oa  reference  to  the  regulations  of  that  period  that  '^  no  fuel  is  to  be 
issaed  but  within  the  month  for  which  it  is  due."  No  fuel  is  allow- 
able to  officers  on  furloughr  nor  any  allowance  made  to  officers  in 
money  in  lieu  of  fuel  and  quarters  ;  and  although  the  regulations  do 
not  contemplate  the  supply  of  fuel  except  by  the  Quartermaster's  de- 
partment, yet  when  officers  may  be  stationed  on  duty  without  the 
po^wer  of  drawing  from  the  quartermaster,  if  allowances  are  procured 
they  should  be  established  by  regular  vouchers  for  the  purchase,  pay- 
ment, and  issue  thereof,  agreeably  to  the  regulations.  None  such 
being  produced,  no  allowance  is  made  on  this  charge  since  1st  Janu- 
ary, 1817.  Prior  to  that  time  the  subject  refers  itself  to  the  Second 
Auditor. 

Account  B. 

For  the  following  payments  charged  as  made  by  him  for  rent  of  his 
quarters,  &c.,  as  major  general : 

1.  To  Alexander  Williams  for  Thomas  Shields,  account  for  rent  from 

1st  November,  1818,  to  31st  March,  1819,  five  months, 

at|40  per  month |200  00 

2.  To  the  same  for  T.  Shields,  account  for  rent  from  the  1st 

April  to  30th  June,  1819,  at|60  per  month,  and  rent 

of  an  office  at  |20  per  month 210  00 

3.  To  Thomas  Shields  for  rent  of  quarters  and  office  up  to 

1st  December,  1819 600  00 

4.  To  James  Toole  for  rent  from  1st  December,  1819,  to  1st 

April,  1820,  four  months,  at  $60  per  month 240  00 

1,150  00 
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The  first  item  is  suspended  until  evidence  is  prodaoed  that  Alexan- 
der Williams  was  authorized  to  receipt  for  Thomas  Shields,  when  the 
charge  will  be  admitted. 

The  second  charge  is  not  admissible,  because  there  is  no  eyidence 
that  General  Bipley  has  paid  the  amount,  and  the  same  difficulty  as 
to  authority  to  Alexander  Williams  to  receive  for  Thomas  Shields. 

The  third  charge,  though  the  period  for  which  the  rent  is  receipted 
for  is  not  stated  in  the  voucher,  so  that  it  might  be  ascertained  that 
no  part  is  embraced  in  the  accounts  and  receipts  of  Thomas  Shields 
by  Alexander  Williams,  yet  as  those  accounts,  at  least  the  one  im- 
mediately preceding,  is  not  allowed  for  reasons  stated  on 
the  second  charge  above,  this  charge  is  admitted $500  00 

The  fourth  charge,  though  there  is  no  date  nor  amount 
mentioned  in  the  receipt,  it  is  on  the  statement  of  General 
Bipley  admitted  to  the  extent  of  his  service,  say  to  the  Ist 
of  February,  1820,  the  general  having  resigned  on  that 
day,  being  two  months,  at  |60  per  month 120  00 

The  balance  of  this  vouoher  is  not  allowed. 


620  00 


AooaufU  O. 

5.  Charged  for  a  plan  of  the  town  of  Mobile $500  00 

6.  Charged  as  a  payment  to  Y.  Nicholas  for  land 

at  the  bay  of  St.  Louis 600  00 

7^  Charged  the  amount  of  Elihn  Carver's  ac- 
county  for  services  as  acting  engineer,  from 
January  1  to  May  31,  1819 500  80 

1,600  80 


The  above  three  claims  having  been  submitted  to  the  Sec- 
retary of  War  for  his  decision,  are  returned  with  the  fol- 
lowing endorsements  made  by  him  : 

No.  5.  ^^General  Bipley  alleges  he  paid  $500,  as  authorized 
by  the  instructions  of  the  Secretary  of  War,  for  the 
original  plan  of  Mobile.  If  he  shall  produce  the  vouch- 
ers of  the  amount  paid  by  him  to  Mr.  Pollock,  let  it  be 
admitted  to  his  credit." 

No.  6.  *'  In  November,  1818,  information  was  given  to  the 
Secretary  of  War  of  this  purchase  for  the  government; 
the  government  afterwards  erected  buildings  upon  it, 
recognizing  it  as  their  property.  I  can  perceive  no  rea- 
son, therefore,  why  this  account  should  be  refused.  Let 
it  be  allowed  when  Gen.  B.  shall  produce  a  duly  recorded 
deed  containing  the  consideration,  which  in  the  abstract 
before  me  is  $600." 

No.  7.  ^^The  principle  herein  asserted  is  admitted,  and 
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the  amouot  directed  to  be  passed  to  the  credit  of  General 
Ripley,  when  a  proper  voucher  shall  be  produced.  Gen- 
eral B.  could  not  construct,  properly,  the  road  without 
a  surveyor/' 

The  above  $1,600  80  is  therefore  suspended  until  Gen- 
eral Ripley  complies  with  what  is  required  by  the  Secre- 
tary of  War. 


Aooottnt  D. 


I.  Alexander  Williams,  for  money  lost $500  00 

2«  B.  Aiken,  two  bills  for  articles  supplied....  181  3t 

3.  Supplies  for  the  schooner  Tho.  Shields 66  70 

4.  F.  Favre,  for  piloting  provision  boat 10  00 

6.  Louis  Lazsaretti,  for  5  axes  and  2  barrels...  20  00 

7.  Alexander  Williams,  four  accounts  for  arti- 

cles supplied  for  use  of  8th  regiment  in 

1819 76  50 

8.  Borwell  Perry,  hire  of  oxen,  $81 ;  valu  oof 

an  ox  that  died,  $40 ;  one  horse  and  cart, 

$40 ;  and  200  feet  of  boards,  $4 165  00 

9.  Bill  of  J.  Jourdan,  (no  account  produced, 

nor  purpose  stated) 66  00 

Captain  Uall,  for  charter  party 500  00 

D.  Professional  services,  per  account 550  00 

2,134  57 

B.  Oompensation  for  distinct  s«rt;ice  as  disburs- 

ing o£B.cer.     (No  sum  named.) 

C.  Compensation  for  distinct  service  in  ordinary 

purchases.    (No  sum  named.) 

The  first  item  in  account  D  is  for  money  stated  to  be  lost 
by  Alexander  Williams,  which  he  had  received  from  Quar- 
termaster Hunt,  in  July,  1819,  on  the  receipt  of  General 
Ripley.  It  appears  by  the  receipt  of  the  general  on  file 
in  this  office  that  $500  had  been  advanced  to  him  in  July, 
1819,  by  Quartermaster  Hunt,  and  by  the  deposition  of 
Williams  that  he  was  conveying  that  sum  to  General 
Ripley  when  it  was  lost.  The  money  having  been  placed 
in  the  hands  of  the  agent  of  the  general  and  lost  there- 
after, the  loss  cannot  be  justly  chargeable  to  the  United 
States,  and  there  exists  no  law  or  regulation  to  authorise 
its  allowance. 
No.  2.  In  the  first  of  these  accounts,  a  part  of  the  articles 

are  charged  as  supplied  by  B.  Aiken  himself;  the  greater 

part  are  charged  as  having  been  procured  by  him. 

There  is  no  evidence  accompanying  the  account  that  any 
of  the  items  were  furnished  on  requisition  from  an  officer, 
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nor  b J  the  certificate  of  an  oiBcer  that  the  articles  were 
ceived  and  applied  to  public  use,  nor  is  the  acconot  re- 
ceipted, nor  anj  document  to  show  that  General  Ripley 
has  paid  the  amonDt,  or  is  entitled  to  a  credit  for  it,  the 
want  of  which^  and  of  the  bills  paid  by  the  claimant  Aiken, 
render  the  account  inadmissible.     The  second  account  is 
for  hospital  stores  furnished  Lieutenant  Stone,  while  sick 
at  the  Bay  of  St.  Louis ;  this  account  (which  is  neither 
receipted  nor  certified)  refers  itself  to  the  office  of  the  Second 
Auditor,  and  is  not  admissible  in  this  office. 
No.  3.  Bills  for  the  supply  of  articles  for  the  transport 
Thomas  Shields.     These  bills  are  accompanied  by  no 
evidence  from  the  officer  of  the  transport  that  they  were 
required  or  received.     The  receipts  on  the  bilk  in  some 
cases  are  to  Captain  Moore,  the  others  not  named,  none 
to  Oeneral  Bipley ;  nor  does  it  appear  that  any  part  was 

J>aid  by  him,  or  any  authority  to  entitle  him  to  a  credit 
or  the  amount,  and  is,  therefore,  not  admissible. 

No.  4.  For  piloting  a  provision  boat.  The  account  is  not 
receipted  to  Oeneral  Ripley,  nor  any  other  evidence  of 
his  having  paid  the  account — not  admissible. 

No.  6.  For  axes  and  barrels.  There  is  no  receipt  from 
the  claimant,  or  evidence  that  General  Ripley  had  paid 
the  amount,  besides  which  the  account  would  appear  to 
have  been  cancelled  by  the  erasure  of  the  names  of  the 
certifying  officers,  which  renders  it  inadmissible. 

No.  7.  For  articles  in  1819.  The  accounts  are  not  receipted 
by  the  claimant,  and  there  is  no  evidence  that  Oeneral 
Ripley  has  discharged  any  part  of  the  amount — not  ad- 
missible. 

No.  8.  For  the  hire  of  oxen,  &c.  These  accounts  appear 
to  have  been  heretofore  presented  at  the  office  of  the 
Quartermaster  Oeneral  and  returned.  There  is  no  re- 
ceipt from  the  claimant,  or  evidence  of  payment  by 
Oeneral  Ripley,  which,  if  there  were  no  other  objection 
to  the  account^  renders  the  amount  not  admissible  to  the 
credit  of  Oeneral  Bipley. 

No.  9.  There  is  no  voucher  produced  for  this  charge,  nor 
is  it  stated  for  what  purpose  the  expenditure  was  made ; 
unless  this  be  stated  it  is  impossible  to  say  whether  the 
claim  is  a  proper  one  against  the  United  States  govern- 
ment, or  referable  to  this  office.  An  account  with  the 
claimant's  receipt  to  the  general  is  necessary  before  the 
amount  can  be  admitted  to  his  credit. 

No.  10.  Captain  Hall.  This  charge  issupported  by  no  evi- 
dence of  payment  being  made,  nor  is  it  stated  for  what 
purpose  a  charter  party  was  entered  into  with  Captain 
Hall.  Before  the  charge  can  be  allowed  the  agreement 
must  be  produced,  and  evidence  of  its  stipulations  being 
complied  with,  and  the  amount  paid  by  Oeneral  Ripley. 
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D.  A  charge  of  $560  for  professional  services,. argning  m 
the  supreme  court  of  LouisiaDa  the  case  of  the  trans- 
port Thomas  Shields,  and  for  defending  a  sergeant  who 
had,  in  the  discbarge  of  his  duty,  killed  a  private. 
There  is  no  evidence  or  documents  presented  with  these 
charges  to  show  that  General  Ripley  was  employed  by 
authority  of  the  United  States,  nor  is  there  any  law  or 
regulation  which  authorizes  the  accounting  officer  of  the 
treasury  to  admit  a  claim  of  this  description. 
B.  Claim  for  compensation  on  money  disbursed  as  colonel 
and  lieutenant  colonel  during  the  war  ;  same,  to  pay  de- 
mands after  the  war ;  same,  for  money  disbursed  at  New 
Orleans. 
0.  Same,  on  amount  of  orders  (or  purchases)  signed  by 
him  out  of  his  command,  &c. 

The  foregoing  charges  for  compensation  are  entirely  in- 
admissible. Oen.  Bipley,  at  a  period  during  the  war,  was 
in  command  or  superintendent  of  a  recruiting  district,  and 
the  funds  placed  in  his  hands  for  this  service  were  princi- 
pally distributed  among  the  officers  employed  on  the  re- 
cruiting service.  The  same  remark  applies  as  to  the  charge 
for  compensation  on  disbursements  at  New  Orleans,  where 
that  part  of  the  money  charged  to  him,  and  accounted  for, 
was  turned  over  to  the  quartermasters  to  be  disbursed  by 
them.  For  this  service  there  is  neither  law,  regulation, 
nor  usage  to  authorize  compensation,  which  remark  also 
applies  to  the  claim  for  compensation  on  the  orders  signed 
by  him  out  of  his  own  command.  The  charge  for  com- 
pensation on  money  disbursed  in  discharge  of  claims  after 
the  war  is  not  referable  to  this  office,  the  money  advanced 
having  been  transferred  to  the  office  of  the  Second  Au- 
ditor, 

AccoutU  E. 

(Jen.  Ripley  claims  credit  for  the  amount  of  the  following 
items,  which  had  been  charged  to  his  personal  account  on 
settlement  of  the  quartermaster's  account : 

For  seines  and  spy-glasses ••  |475  00 

For  blank  reports 60  00 

For  payment  for  his  fuel  and  quarters  at  the  city 
of  Washinf^ton,  from  December  27,  1817,  to 

April  14,  1818 601  75 

For  services  of  Jesse  Depue  in  quartermaster's 

department 62  00 

For  a  horse  and  saddle 140  00 

For  provisions  from  0.  Griffith 32  68 

For  25  lead  pencils 6  50 

|1,377  93 
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The  vouchers  from  No.  1  to  No.  6,  above,  having  been 
snbniitted  to  the  Secretarj  of  War  for  his  decision,  and 
being  allowed  by  him,  their  amount  is  admitted  to  the 
credit  of  Gen.  Ripley,  as  is  also  voucher  No.  7,  the  re- 
quisition of  the  quartermaster  being  now  produced. 

Total  admitted 1,997  93 

No.  9076.] 

Treasury  Department, 
Third  Auditor's  Office,  October  12,  1829. 

I  certify  that  I  have  examined  and  adjusted  the  account  of  General 
E.  W.  Bipley,  late  of  the  United  States  army,  and  find  that  he  is 
chargeable  with  the  sum  of  |4,477  95,  as  follows : 

For  balance  due  per  report  No.  9062,  dated 
May  21,  1821,  on  account  of  quartermaster's 
department |4,026  25 

For  balance  due  on  account  of  subsistence 129  70 

|4,154  95 

For  difference  between  his  pay  and  subsistence 
as  a  brigadier  general,  and  the  amount  paid 
to  him  by  Paymaster  Samuel  Eakin,  as  major 
general  by  brevet,  for  the  month  of  May, 
1815,  charged  to  his  personal  accounts,  De- 
cember 31, 1821,  on  the  settlement  of  Eakin's 
accounts,  until  the  general  produces  evidence 
of  his  being  entitled  to  brevet  emoluments  for 
the  period — arrearages 114  60 

For  this  balance  due  on  settlement  of  his  ac- 
count for  bounties  and  premiums,  on  October 
7, 1816,— arrearages ; 208  00        322  60 

Amounting  to ..«  4,477  65 

And  that  he  is  entitled  to  a  credit  for  the  sum 
of  |1,997  93  on  items  admitted  by  the  Secre- 
tary of  War  and  on  vouchers  produced  by 
General  Ripley — paid  on  account  of  quarter- 
master's department 1,955  25 

Paid  on  account  of  subsistence 32  68     1,997  93 

Leaving  a  balance  due  the  United  States  of  2,479  62 

as  appeals  from  the  statements  and  vouchers 
herewith  transmitted  tor  the  decision  of  the 
Second  Comptroller  of  the  Treasury  thereon. 

PETER  HAGNER,  AudUar. 

Isaac  ELcll,  Esq.,  Second  Comptroller  of  the  Treaawry. 

Second  Comptroller's  Office. 

I  admit  and  certify  the  above  balance  this  4th  day  of  November, 
1829.  ISAAC  HILL,  8ec(md  Comptroller. 
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SECOND  auditor's  STATBMSNT. 

E,  W.  Ripley,  late  brevet  major  generdly  to  the  United  States,  Dr. 

To  balanoe  due  the  United  States  on  the  following  ac- 
counts, viz: 

1821,  Aprils. — Quartermaster's  department |337  50 

Contingencies 4,000  00 

Pay  of  the  army 550  00 

Subsistence 720  00 

Clothing 18  60 

Bounties  and  premiums 7,537  00 

Total 13,163  10 


J.  WELLS,  Jr.,  B.  K. 
Trbasurt  Department, 

Second  Auditor's  Office,  AprU  9,  1821. 

Second  Comptroller's  Office, 

April  9,  1821. 
Examined  by — 

JOS.  HINKLEY,  Clerk. 


No.  4761.] 

Treasurt  Department, 
Second  Auditor's  Office,  AprU  9,  1821. 

I  certify  that  I  have  examined  and  adjusted  the  account  of  E.  W. 
Bipley,  late  brevet  major  general,  and  find  that  there  is  due  from  him 
to  the  United  States  the  sum  of  $13,163  10,  on  account  of  the  follow- 
ing appropriations,  viz :  Quartermaster's  department,  |337  50  ;  con- 
tingencies, |4,000  ;  pay  of  the  army,  |550  ;  subsistence,  |720  ;  cloth- 
ing, |18  60 ;  bounties  and  premiums,  |7,537,  as  appears  from  the 
statement  and  vouchers  herewith  transmitted  for  the  decision  of  the 
Second  Comptroller  of  the  Treasury  thereon. 

WM.  LEE,  Second  Auditor. 

Richard  Cutts,  Esq., 

Second  Comptroller  of  the  Treasury. 

Second  CoMPTROijiER's  Office. 

I  admit  and  certify  the  above  this  9th  day  of  April,  1827. 

RICHARD  CUTTS, 

Second  Comptroller. 
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SBOOKD  auditor's  ACCOUNT. 

E.  W.  Ripley i  late  major  general,  to  the  United  States^  Dr. 

1816y  May  21 — ^To  accounts  transferred  from  the  books 
of  the  additional  accountant  for  amount  due  by  him  on 
the  books  of  that  office  transferred  to  his  debit  on  this 
account |75^000  00 

1816,  May  21 — To  Samuel  Washburn,  lieutenant,  for 
amount  received  of  him  in  December,  1815 60  00 

1816,  May  21 — To  appropriation  for  contingencies  for 
interest  which  accrued  on  treasury  notes  received  by 
him  from  October  21,  1815,  to  January  23,  1816 16  00 

1816,  May  29 — To  warrants  on  the  treasurer  for  amount 
of  No.  4429  on  account 50  00 

1816,  Sept.  16— To  L.  H.  Osgood,  lieutenant,  &c.,  for 
amount  of  sundry  articles  of  furniture  purchased  on 
your  requisition  and  charged  to  your  personal  account.  192  50 

1816,  Sept.  16 — For  amount  received  of  him  July  5, 
1816 479  50 

1816,  Oct.  10 — To  accounts  transferred  from  the  books 
of  the  additional  accountant  for  amount  due  by  him 
on  the  books  of  that  officer  transferred  to  his  debit  on 
this  account 4,368  03 

1816,  Dec.  28 — To  Milo  Mason,  assistant  deputy  quarter- 
master general,  for  amount  paid  by  him  on  your  order 
for  a  sacking  bottom  and  bed  screws,  considered  as 
private  property  and  charged  to  your  personal  ac- 
count   4  76 

1817,  Jan.  15 — To  David  S.  Townsend,  battalion  pay- 
master, for  amount  received  of  him  and  to  which  General 
Bipley  was  not  entitled,  it  being  the  difference  between 
his  lineal  and  brevet  rank  for  September,  October,  and 
November,  1816,  he  not  having  a  command  to  entitle 

him  to  the  same 615  60 

1817,  March  19 — To  warrants  on  the  Treasurer  for 
amountofNo.  27  on  account 4,000  00 

1818,  Jan.  22 — To  George  Gibson,  quartermaster  gen-  ' 
eral,  for  amount  received  of  him  December  24, 1816...            200  00 

1818,  April  3 — To  Eobert  Brent,  paymaster  general, 
for  amount  received  of  him  October  23,  1817 15,000  00 

1818,  April  1 — To  warrants  on  the  Treasurer  for  amount 
of  No.  714  on  account 15,000  00 

1818,  Sept,  14 — To  J.  T.  B.  Romayne,  captain  artillery, 

for  amount  received  of  him  August  15,  1818 135  00 

1819,  Aug.  9 — To  Robert  Brent,  paymaster  general^  for 

amount  received  of  him  on  account 1,105  60 

1820,  Aug.  4 — To  appropriation  for  subsistence  for 
amount  improperly  paid  him  by  D.  S.  Townsend,  pay- 
master, for  double  rations  as  a  brevet  major  general 
from  July  1  to  August  31,  1816,  for  which  time  the 
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Secretary  of  War  has  decided  that  he  should  receive 

hrevet  emoluments  hut  not  double  rations |183  00 

1824,  Jan.  12 — To  Thomas  Wright,  paymaster,  for 
brevet  pay  and  emoluments  received  of  him  from  March 
1  to  July  31,  1819,  to  which  he  was  not  entitled 704  50 

1826,  May  4 — To  Simon  Knight,  late  paymaster,  for  brevet 
pay  and  emoluments  received  of  him  from  April  16, 
1818,  to  February  28,  1819,  to  which  he  was  not  en- 
titled         2,123  71 


Conira^  Cr. 

1816,  May  21— By  L.  H.  Osgood,  lieuten- 
ant, &c.,  for  amount  advanced  him  be- 
tween October  21, 1815,  and  February  6, 
1816 |2,803  44 

1816,  May  21 — By  Perez  Loring,  assistant 
quartermaster  general,  for  amount  ad 
vanced  him  August  31, 1815 1,500  00 

1816,  May  21— By  Samuel  Washburn, 
lieutenant,  for  amount  advanced  him 
September  9, 1815,  to  November  6, 1816..         3,000  00 

1816,  May  21 — By  Jacob  Eustis,  deputy 
quartermaster  general,  for  amount  ad- 
vanced himSeptember  2, 1815,  and  Janu- 
ary 24, 1816 31,526  00 

1816,  May  21 — By  John  Langdon,  jr., 
for  amount  advanced  him  November  3, 
1815 10,200  00 

1816,  May  21 — By  appropriation  for  quar- 
termaster's department,  for  amount  paid 
by  him  in  1815,  for  publishing  general 
orders 91  25 

1816,  Sept,  18— By  L.  H.  Osgood,  lieuten- 
ant, &c.,  for  amount  advanced  him  in 
May  and  June,  18 15 29,800  00 

1816,  Oct.  9— By  Jacob  Eustis,  deputy 
quartermaster  general,  for  amount  of  two 
years'  interest  on  treasury  notes  advanced 
him  January  24,  1816,  which  interest 
had  accrued  when  he  (General  Ripley) 
purchased  them  of  Wm.  Gray 56  67 

1816,  Oct.  9 — For  so  much  paid  to  him 
being  amount  of  warrant  No.  4,429 50  00 

1816,  Oct.  9 — By  Milo  Mason,  assistant 
quartermaster  general,  for  cost  of  sundry 
articles  of  furniture  delivered  to  him 
which  were  purchased  by  Lieutenant 
Osgood,  on  the  order  of  General  Ripley, 
for  headquarters  and  charged  to  his  ac- 
count   123  00 


119,248  20 
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1817,  May  5 — ^By  Thoe.  S.  Jesup,  brevet 
colonel^  for   amount  advanced  him  in 

May,  1817 |1,000  00 

1818,  Jan.  29 — By  James  B.  Many,  major, 

for  amount  advanced  him  on  account....  600  00 

1818,  March  7 — By  Simon  Knight,  pay- 
master, for  amount  advanced  him  in 
August  and  November,  1817 7,000  00 

1818,  March  20— By  Thomas  Wright,  pay- 
master,  for  amount  advanced  him  August 
27,  1817 4,300  00 

1818,  April  2 — By  appropriation  for  pay 
and  subsistence  for  the  difference  between 
the  pay  and  emoluments  of  a  brigadier 
and  major  general  from  September  1  to 
November  30,  1816,  allowed  by  the 
Secretary  of  War 332  60 

1818,  April  2 — By  appropriation  for  con- 
tingencies, for  this  sum  allowed  him  by 
the  Secretary  of  War,  in  addition  to  the 
sum  paid  him  for  transportation  of  bag- 
gage from  Nashville  to  New  Orleans....  164  00 

1818,  April  2 — By  warrants  in  favor  of  the 
Treasurer  for  amount  of  warrant  No.  54, 
paid  into  thetreasury 1,136  93 

1818,April2 — By  Carey  Nicholas,  battalion 
paymaster,  for  amount  advanced  him 
August  27,  1817 3,700  00 

1818,  April  2— By  White  Young,  brevet 
major,  for  amount  advanced  him  April 
1,  1817 200  00 

1818,  April  2— By  Wm,  Allen,  captain, 
for  amount  advanced  him  May  14^  1817..  263  00 

1.S18,  July  28 — By  James  B.  Many,  major, 
for  amount  advanced  him  on  account...         2^500  00 

1818,  Oct.  27— By  Daniel  Bissel,  brigadier 
general,  for  amount  advanced  him  in 
June,  1818 2,000  00 

1818,  Dec.  21— By  Richard  Whartenby, 
major,  for  amount  advanced  him  on  ac- 
count   500  00 

1819,  Aug.  24— By  Willis  Foulke,  cap- 
tain,  for  amount  advanced  him  in  Octo- 
ber and  December,  1818 500  00 

1819,  Nov.  21 — By  appropriations  for  pay, 
subsistence,  clothing,  quartermaster's 
department,  and  arrearages  for  amount 
admitted  to  his  credit,  being  his  brevet 
pay  and  emoluments,  and  double  rations 
accruing  while  in  command,  according 
to  his  brevet,  heretofore  disallowed^  and 
charged  to  his  personal  account. « ,.•         3,284  21 
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1819,  Nov.  21 — For  amount  received  of 
B.  Brent,  from  February  1  to  June  30, 
1818,  charged  to  his  account  under  the 
impression  that  he  had  been  already  paid 
for  that  period  by  S.  Knight,  paymaster, 
but  having  been  deducted  from  the  ac- 
count paid  by  Paymaster  Knight,  is  now 
admitted $1,105  60 

1819,  Nov.  21 — For  amount  of  his  brevet 
pay  and  emoluments  from  November  1, 
1816,  to  January  31,  1820,  not  hereto- 
fore charged,  now  admitted,  his  com- 
mand for  that  period  having  been  accord- 
ing to  his  brevet  rank 1,620  20 

1819^  Nov.  21 — For  diflference  between  the 
transportation  allowance  of  a  brigadier 
and  a  major  general,  deducted  from  his 
account  in  1816^  now  admitted 69  60 

1819,  Nov.  21— By  Farley  Eddy,  late  lieu- 
tenant, for  amount  advanced  him  Octo- 
ber 30, 1818 322  00 

1819,  Nov.  21— By  John  Stone,  jr.,  late 
lieutenant,  for  amount  advanced  him 

July  18,  1818 150  00 

|109,W8  50 

9,449  70 


Trbasubt  Dbpartbient, 
Second  Auditor's  Office^  November  17,  1829. 

I  certify  that  I  have  examined  and  adjusted  the  account  of  Eleazer 
W.  Bipley,  late  major  general  U.  S.  army,  and  find  that  he  is  in- 
debted on  the  books  of  this  office  as  follows : 

To  balance  due  the  United  States  on  settle- 
ment, April  3, 1818 |17,229  50 

To  J.  T.  Bomayne,  for  amount  received  of 

him  August  15,  1818 145  00 

To  Bobert  Brent,  for  amount  received  of  him  1,105  60 

To  subsistence,  for  double  rations  improperly 

received  from  D.  S.  Townsend 183  00 

To  Thomas  Wright,  paymaster,  for  brevet 
pay,  &c.,  received  of  him,  to  which  he  was 
not  entitled 704  60 

To  Simeon  Knight,  for  brevet  pay,  &c.,  re- 
ceived of  him,  to  which  he  was  not  enti- 
tled   2,123  71 

21,491  31 
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That  he  is  entitled  aa  follows  : 

By  James  B.  Many,  major,  for  amount  ad- 
vanced him |2,500  00 

By  Daniel  Bissell,  brigadier  general,  for 
amount  advanced  him 2,000  00 

By  Bichard  Whartenby,  major,  for  amount 
advanced  him 500  00 

By  Willis  Foulke,  captain,  for  amount  ad- 
vanced him 500  00 

And  that  he  is  entitled  to  a  further  credit  for 
his  brevet  pay,  &c. ,  disallowed  and  charged 
to  his  account,  as  well  as  for  his  brevet  pay, 
&c.,  not  previously  charged  by  him,  now 
allowed  on  evidence  that  his  command  was 
according  to  his  brevet  rank 6,069  61 

By  Farley  Eddy,  late  lieutenant,  for  amount 
advanced  him 322  00 

By  John  Stone,  jr.,  late  lieutenant,  for  am't 

advanced  him 150  00 

112,041  61 

Leaving  a  balance  due  the  United  States  of..  9,449  70 

Viz:  on  account  of  bounties  and  premiums..  |7>065  00 

«         «<       *<  quartermaster's  dep't....  277  90 

«        "      <<  contingencies 2,106  80 

as  appears  from  the  statement  and  vouchers  herewith  transmitted  for 
decision  of  the  Second  Ciomptroller  of  the  Treasury  thereon. 

W.  B.  LEWIS,  Second  Auditor. 
Isaac  Hill,  Esq., 

Second  Comptroller  of  the  Treasury, 

Second  CoifPTROLLBB's  Office. 

I  admit  and  certify  the  above  balance  this  21st  day  of  November, 
1829. 

ISAAC  HILL,  Second  OomptroOer. 


Letter  from  Treasury  Department. 

Trbasurt  Department, 
Second  Auditor's  Office,  October  23,  1829. 

Sm:  In  reply  to  your  letter  of  the  20th  instant,  requesting  to  be 
oflScially  furnished  with  all  the  facts  touching  allowances  heretofore 
made  in  certain  enumerated  cases  for  extra  service  or  extra  compen- 
sation, in  the  shape  of  percentage,  or  commissions  and  per  diem 
•llowanoes,  which  may  be  found  on  the  files  of  this  office,  I  have  to 


let.  That  General  Scott  received,  by  authority  of  the  President,  an 
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allowance  of  |1,058  97,  for  servants  and  horses,  between  17th  Jane, 
1815,  and  24th  April,  1816,  not  sanctioned  by  law,  granted  him  to 
equalize  his  pay,  &c.,  in  Europe  to  what  it  would  have  been  in  the 
United  States,  making  altogether  |2,164  79. 

He  also  received,  by  authority  of  the  Secretary  of  War,  in  addition 
to  his  pay  and  emoluments  as  brigadier  general,  $f>  per  day  from  22d 
September,  1818,  to  17th  May,  1819,  and  from  Ist  July,  1824,  to  Slst 
March,  1825,  for  his  services  while  engaged  in  the  compilation  of 
military  regulations,  &c.  This  allowance,  however,  was  granted  as 
the  estimaitd  difference  between  the  pay  and  emoluments  of  a  brigadier 
and  a  major  general. 

2d.  Captain  R.  D.  Bichardson  received,  under  a  regulation  of  the 
War  Department,  an  allowance  of  |l  60  per  diem  while  employed  in 
superintending  the  construction  of  the  arsenal  and  magazine  at  Baton 
Bouge. 

3d.  Officers  of  the  army  employed  in  the  military  bureaus  of  the 
War  Department  receive  an  allowance  of  |1  25  per  diem,  by  order  of 
the  Secretary  of  War,  for  extra  services. 

4th.  Qeneral  J.  G-.  Swift  received  a  commission  of  one  per  cent,  on 
money  disbursed  by  him  for  printing  rules  and  regulations  for  the 
army,  by  an  order  of  W.  H.  Crawford,  and  a  per  diem  allowance  of 
$3,  granted  by  George  Graham,  while  disbursing  funds  on  account  of 
"fortifications." 

With  respect  to  *'  General  Swartwoul,  Colonels  Pratt  and  Shaum- 
berg.  Captains  Hunt  and  Jones,"  and  '^engineer  officers  who  are  not 
disbursing  officers,"  there  is  no  evidence  in  this  office  that  either  of 
them  h£is  received  any  allowances  of  the  character  referred  to.  Should 
there  have  been  any,  they  will  probably  be  found  on  record  in  the 
office  of  the  Third  Auditor,  where,  also,  it  can  be  ascertained  whether 
Captain  Bichardson  has  received  extra  compensation  for  erecting  the 
barracks  at  Baton  Bouge. 

In  addition  to  the  foregoing  cases,  enumerated  in  your  letter,  I  find 
on  examination  that  allowances,  within  the  scope  of  your  inquiry, 
have  been  made  to  the  following  officers,  viz : 

To  Major  C.  Vandeventer  the  difierence  between  his  pay  and  emolu- 
ments as  major  in  the  stafi*  and  that  of  quartermaster  major  general  of 
district  No.  3,  while  rating  in  the  latter  capacity  from  4th  September, 
1815,  to  30th  September,  J816,  sanctioned  by  William  H.  Crawford. 

To  Major  Milo  Mason  additional  pay  and  emoluments  to  raise  his 
compensation  to  that  of  a  deputy  quartermaster  general  from  13th 
July,  1816,  to  31st  January,  1818,  while  employed  in  settling  the  old 
claims  against  the  Quartermaster's  department  No.  2. 

To  Captain  William  L.  Bobeson,  late  assistant  deputy  quartermaster 
general,  by  authority  of  the  Secretary,  a  commission  of  2^  per  cent, 
on  his  disbursements  on  account  of  medical  and  hospital  department 
and  ordnance. 

To  Lieutenant  Samuel  Washburn,  by  authority  of  the  Secretary  of 
War,  an  allowance  of  |1  per  diem  from  29th  August,  1815,  to  30th 
November,  1818,  for  extra  services  as  assistant  deputy  quartermaster 
general  at  Newport,  Bhode  Island,  and  harbor  of  Boston. 

Very  respectfully,  sir,  your  most  obedient  servant, 

W.  B.  LEWIS. 

Isaac  Hill,  Esq.,  Seootid  Comptroller. 
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List  of  vouchers  and  documents  delivered  Doctor  McMahon^  agreeably 
to  a  request  contained  in  the  letter  of  General  E.  W.  Biplei/y  viz : 

From  account  B. 

No.  1.  Thomas  Shields'  account  for  house  rent $200  00 

2.  Thomas  Shields'  account  for  house  rent 210  00 


From  account  G, 

No.  5.  Silas  Dinsmore's  receipt  to  General  Ripley  for  a  map 
of  the  town  of  Mobile,  accompanied  by  a  letter  to 
the  general  from  the  War  Department,  dated  30th 
November,  1818,  on  which  is  indorsed  remarks  by 
the  Secretary  of  War,  J.  H.  Eaton,  2d  October, 
1829,  in  relation  to  General  Ripley's  claim  for $600  00 

No.  6.  An  agreement,  signed  by  Valoy  Nicholas,  to  procure 
a  conveyance  of  the  land  on  which  General  Kipley 
claims  $600,  having  thereon  the  remarks  of'^the 
Secretary  of  War,  J.  H.  Eaton,  2d  October,  1829    600  00 

No.  7.  Elisha  Carver's  account  for  his  services  as  engineer, 
on  which  is  indorsed  remarks  by  Secretary  J.  H. 
Eaton,  2d  October,  1829 500  80 


Account  2>. 

No.  1.  A  certificate,  with  the  oath  of  Alexander  Williams, 
for  the  loss  of  $500,  on  which  General  Bipley 

claims  a  credit  for $500  00 

No.  2.  Bills  of  B.  Aikin  for  sundry  supplies,  on  which  the 

general  claims  a  credit  for 181  5T 

No.  3.  Bills  for  sundry  supplies  for  the  public  schooner  T. 

'  Shields 66  TO 

No.  4.  Francis  Favre's  account  for  pilotage 10  00 

No.  6.  Louis  Lazaretto's  account  for  axes,  &c 20  00 

No.  7.  Alexander  Williams'  four  accounts  for  sundries 75  50 

No.  8.  B.  Perry,  his  account  for  hire  of  oxen,  cart,  &c 165  00 

D.  General  Ripley's  statement  for  his  charge  for  pro- 
fessional services 550  00 

X.  Letter  from  the  quartermaster.  General  Thomas  J. 
Jesup,  to  General  Ripley,  dated  23d  September, 
1818. 
Z.  Copy  of  the  letter  of  Adjutant  General  Robert  But- 
ler, dated  adjutant  general's  office,  Nashville,  8th 
Aueust,  1819,  addressed  to  Major  General  E.  W. 
Ripley,  commanding  8th  military  district. 

Rep.  a  C.  227 3 
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YOUOHSRS. 

Major  General  Bipley  to  Thomas  Shields^  Dr. 

To  the  rent  of  house  oocnpied  hy  yourself  and  family,  for  five 
months,  from  November  1^  1818,  to  March  31,  1819,  at 
$40  per  month |200  00 

Beceived  of  Major  General  Bipley  two  hundred  dollars,  in  full  of 
the  above  account. 

ALEXANDER  WILLIAMS, 
For  THOMAS  SHIELDS. 
Bat  op  St.  Louis,  February  20,  1819. 

Beceived,  Mobile,  November  13,  of  Captain  Morton,  sixteen  dol- 
lars and  fifty  cents,  in  full  for  stores  furnished  the  XTnited  States 
schooner  Thomas  Shields  on  the  6th  October,  1818. 

|16  50.  '  T.  McCUSKEB  &  Co., 

Per  JS.  PUBSE. 

United  States  schooner  Thomas  Shields  to  T.  McOusker  dk  Co. ,  Dr. 

November  14,  1818 — To  1  gallon  Jamaica  rum |2  50 

"        "        **  2  gallons  gin,  at  |1  25 / 2  50 

5  00 

Beceived  payment, 

T.  McCUSKEB  &  CO., 
Per  JS.  PUBSE. 

Jtdy  1,  1816,  to  January  31,  1820. 

To  June  30,  1817 114  cords, 

July  1,  1818 114      «* 

July  1,  1819 114      *' 

January  31, 1820 36^ 


K 


378i    " 

Deduct  my  requisitions,  and  regulate  the  price  by  Captain  Hunt's 
purchases. 

The  United  States  to  Alexander  WiUiams,  Dr. 

June  20, 1819— For  16  club-axes,  for  the  use  of  a  detach- 
ment of  the  eighth  infantry,  under  the  command  of  Acting 
Lieutenant  J.  Deper,  at  |2  50 $37  50 

I  certify  on  honor  that  the  above  account  is  correct  and  just,  and 
that  the  above  axes  were  absolutely  requisite  for  the  good  of  the 
service. 

JESSE  DEPEB, 
Acting  Lieutenant^  commanding  detachment. 
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Lieatenant  Jeremiah  Yanoej,  qnartermaster  of  the  eighth  regiment 
Uaited  States  infantry,  will  paj  Alexander  Williams  thirty-seven  dol- 
lars and  fifty  cents,  in  fnll  of  the  above  account. 

EL.  W.  RIPLEY. 

United  States  to  Alexander  WxUiama^  Dr. 

September  11,  1819 — To  16  pounds  powder,  for  the  use  of 
the  eighth  regiment  United  States  infantry,  by  order  of 
Lieutenant  Jeremiah  Yancey,  quartermaster  eighth  regi- 
ment United  States  infantry^  at  one  dollar  per  pound $15  00 


I  certify,  on  honor,  that  the  above  account  is  correct  and  just,  and 
that  the  above  powder  was  absolutely  requisite  for  the  use  of  the  pub- 
lic service. 

Lieutenant  Jeremiah  Yancey,  quartermaster  eighth  regiment  United 
States  infantry,  will  please  pay  Alexander  Williams  fifteen  dollars, 
in  fall  of  the  above  account. 

EL,  W.  RIPLEY,  Mc^cT  Omerai. 

Received  of  El.  W.  Ripley  five  hundred  dollars,  in  full  for  my 
account  against  the  United  States,  as  acting  adjutant  topographical 
engineer  on  the  military  road,  and  I  hereby  assign  to  said  Ripley  all 
my  right,  title,  and  interest  against  the  government  of  the  United. 
States. 

ELIHER  CARVER. 

Attest :  Thos.  J.  Collins. 

Mat  9, 1831. 

United  States  schooner  Thomas  Shields  to  Moses  Movidy  27n 

1818 — To  washing  of  three  dozen  vessel's  linen,  at  |1 |3  00 

To  twenty-two  pounds  beef,  at  6^  cents 1  37^ 

4  37^ 

Received  the  above  in  full, 

MOSES  MOVID. 
Madisokvillb,  November  3,  1818. 

Bat  of  St.  Louis,  January  6, 1819. 

Received  from  Thomas  F.  Hunt,  esq.,  acting  deputy  quartermaster 

General,  thirty-two  dollars  and  sixty-four  cents,  in  full.  Lieutenant 
tone's  account,  being  articles  furnished  him  sick  in  quarters  at  this 
place. 
$32  64.  B.  ARKINS. 

The  United  States  schooner  Thomas  Shields^  Dr. 
To  2|  gallons  whiskey $2  60 


Received  the  above  account  of  Captain  Samuel  Mort. 

ALSTON  &  TANANT. 
Hadisoh,  November  3, 1818. 
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The  United  States  to  Alexander  WiUiamSy  Dr. 

July  IT,  1819 — To  12  pounds  six-penny  cut  nails,  at  25  cents 

per  pound « |3  00 

To  2  padlocks,  at  76  cents  each.... 1  50 

To  2  hasps,  at  25  cents  each 50 

To  4  staples,  at  12^  cents  each 50 

5  50 

for  the  use  of  the  detachment  of  the  eighth  infantry,  under  the  com- 
mand of  Captain  M.  Young,  the  whole  amounting  to  $5  50. 

I  certify,  on  honor,  that  the  ahove  account  is  correct  and  iust,  and 
that  the  above  nails,  padlocks,  hasps,  and  staples  were  absolutely 
requisite  for  the  good  of  the  public  service. 

NAT.  YOUNG, 
Captain  Eighth  Infantry. 

Lieutenant  Jeremiah  Yancey,  quartermaster  eighth  regiment  United 
States  infantry,  will  please  pay  Alexander  Williams  five  dollars  and 
fifty  cents,  in  full  of  the  above  account. 

EL.  W.  RIPLEY,  Major  General. 

The  United  States  to  Thomas  Shields ^  esq.y  Dr. 

To  the  rent  of  quarters  occupied  by  Major  General  Ripley, 
from  the  1st  of  April  to  the  30th  of  June,  1819,  at  |50 
per  month $150  00 

To  the  rent  of  an  office  occupied  by  Major  General  Ripley, 
from  the  1st  of  April  to  the  30th  of  June,  1819,  at  |20 
per  month 60  00 

210  00 

I  certify,  on  honor^  that  the  above  account  is  accurate  and  just,  and 
that  I  have  furnished  the  quarters  as  charged. 

ALEXANDER  WILLIAMS, 
For  THOMAS  SHIELDS,  Esq. 

The  acting  deputy  quartermaster  general.  Captain  Thomas  F.  Hunt, 
will  pay  the  above  account. 

Received,  New  Orleans,  this  day  of  ,  of  Captain 

Thomas  F.  Hunt,  the  sum  of  two  hundred  and  ten  dollars,  in  full  of 
the  above  account. 

ALEXANDER  WILLIAMS, 
For  THOMAS  SHIELDS,  Esq. 

Indorsed:  If  no  voucher,  embracing  the  period  herein  charged,  is 
charged  in  my  account  with  the  treasury,  I  am  not  the  person  who 
should  receive  a  credit  for  the  amount  of  this  account. 

THOMAS  F.  HUNT, 
Captain  Fifth  Infantry. 
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Major  OeMTol  Bipley  to  Thomas  ShiddSy  Dr. 

To  the  rent  of  honse  now  occupied  as  jonr  office,  for  five 
months,  from  Novemher  1,  1818,  to  March  31,  1819,  at 
$30  per  month |150 


Bat  op  St,  TjOUISj  Febrtmry  20, 1819. 

Beoeived  of  Mtyor  Greneral  Biplej  one  hundred  and  fifty  dollars,  in 
full  of  the  above  account. 

ALEX.  WILLIAMS, 
For  THOMAS  SHIELDS. 

Ihe  United  States  to  BurvnU  Perry,  Dr. 

For  the  hire  of  yokes  of  oxen,  employed  for  the  use  of  the 
United  States  troops  serving  on  the  Bipley  or  intersecting 
road,  in  all  amounting  to  one  yoke  of  oxen,  for  fifty-four 
days,  at  $1  60  cents  per  day $81 


Beceived  of ,  this day  of ,  1820,  the  sum  of 

eighty-one  dollars,  in  full  of  the  ahove  account.     Given  in  duplicate 

BUBWILL  PEBBT. 

Cantonment,  Bat  op  St.  Louis,  July  8, 1820. 

I  certify  that  I  employed  of  Mr.  Burwill  Perry,  while  commanding 
the  United  States  troops  serving  on  the  Bipley  or  intersecting  road, 
yokes  of  oxen  at  several  times,  in  all  amounting  to  one  yoke  of  oxen, 
for  fifty-four  days,  at  the  rate  of  one  dollar  and  fifty  cents  per  day. 

NAT.  YOUNG, 
Captain  Sth  Infantry ,  late  commander  of  the 

United  States  troops  on  Bipley  Boad. 

The  United  States  to  BurtoiU  Perry y  Dr. 

For  one  ox,  that  died  while  on  loan,  employed  in  transport- 
ing haggage,  stores,  &c. ,  of  the  United  States  troops  under 
the  command  of  Captain  N.  Young,  8th  infantry,  stationed 
on  and  cutting  the  intersecting  or  Bipley  road $40 

Beoeived  of ,  this day  of ,  1820,  the  sum  of 

forty  dollars,  in  full  of  the  above  account.  Given  in  duplicate  at 

BUBWILL  PEBBY. 

Cantonment,  Bat  op  St.  Louis,  July  8, 1820. 

I  certify  that  Mr.  Burwill  Perry  loaned  to  me,  free  of  charge,  a 
yoke  of  oxen  for  the  transportation  of  the  baggage,  stores,  &c.,  of  the 
United  States  troops  stationed  on  and  cutting  the  intersecting  or 
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Bipley  road,  and  that  one  of  the  aforesaid  oxen,  valued  at  forty  dol- 
lars,  died  while  in  the  service  of  the  United  States. 

NAT.  TOUNO, 
Captain  8th  Infantry^  late 
Commamler  of  the  troops  on  Ripley  Road. 

The  United  Sates  to  RurwUl  Perry j  Dr. 

1819 — ^For  one-horse  cart,  for  the  use  of  the  United  States 
troops $40 


Bat  of  St.  Louis,  {August)  September  10, 1821. 

I  certify,  on  honor,  that  the  above  account  of  forty  dollars  is  accurate 
and  just,  and  that  the  cart  was  purchased  by  me  for  the  use  of  the 
United  States  troops  stationed  at  the  cantonment,  Bay  of  St.  Louis. 

EL.  W.  BIPLBY, 
La^e  a  Major  Oeneral  United  States  Army. 

Beoeived  of  Captain  Thomas  F.  Hunt,  assistant  deputy  quarter- 
master general,  forty  dollars,  this day  of  — ,  1822,  in  full  of 

the  above  account.    Given  in  duplicate. 

BUBWILL  PEBBY. 

Indorsed :  Pay  the  within  to  Daniel  Pettes. 

BUBWILL  PEBBT. 

The  United  States  to  Burma  Perry ,  Dr. 

For  two  hundred  feet  of  pine  plank,  furnished  for  the  pur- 
pose of  building  public  stores  on  the  Bipley  or  intersecting 
road,  at  |2  per  hundred $4  00 

Beceived  of  — —  ■  ,  this day  of  -^ ,  1820,  the  sum  of 

four  dollars,  in  full  of  the  above  account.    Given  in  duplicate. 

BUBWILL  PEBBY. 

Cantonment,  Bat  of  St.  Louis,  July  18, 1820. 

I  certify  that  I  was  furnished,  by  Mr.  Burwill  Perry,  with  two 
hundred  feet  of  pine  plank,  for  the  purpose  of  building  public  stores 
on  the  Bipley  or  intersecting  road,  and  that  the  price  agreed  on  for 
the  plank  was  two  dollars  per  hundred  feet. 

NAT.  YOUNG, 

Captain  8th  Infantry. 

The  United  States  to  Francisco  FavrCy  Dr. 

1819 — ^To  piloting  boats,  laden  with  provisions,  from  the 
Bay  of  St.  Louis  to  Perry's  Mills |10  00 


I  certify,  on  honor,  that  the  above  account  is  correct  and  just,  and 
the  above  pilotage  was  absolutely  requisite  for  the  good  of  the 
public  service. 

EL.  W.  BIPLEY,  Major  General. 
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Lientenant  Jeremiah  Yanoev,  quartermaater  of  the  8th  regiment 
United  States  infantry,  will  please  pay  Francisco  Favre  ten  dollars, 
in  fall  of  the  aboye  account. 

E.  W.  RIPLEY,  Major  General. 

Beceived,  Bay  of  St.  Louis,  181-,  of  Lieutenant  Jeremiah  Yancey, 
quartermaster  of  the  8th  regiment  United  States  infantry,  ten  dollars, 
in  full  of  the  above  account. 


UnUtd  StcUea  to  B.  Aikinf  Dr. 

For  the  following  articles  furnished  Lieutenant  Stone,  sick  in 
quarters : 

1818. 

August  29— For  2  bottles  wine $2  00 

29 — For  2  pounds  sperm  candles,  at  76  cents  per 

pound 1  60 

29— For  1  bottle  syrup 1  00 

Sept.      2— For  2  bottles  wine , 2  00 

2 — For  3  pounds  loaf  sugar 1  60 

6— For  1  bottle  wine 1  00 

9— For  1  bottle  wine 1  00 

9— Paid  for  butter 1  50 

9 — ^Paid  for  vegetables ••.•••••.  1  25 

12— For  1  bottle  syrhp 1  00 

12— For  2  bottles  wine 2  60 

16— For  2  pounds  sperm  candles 1  60 

18 — ^For  2  pounds  loaf  sugar 1  00 

21— For  1  bottle  wine 1  00 

25-^For  1  bottle  wine,  and  paid  for  vegetables  $1...  2  00 

29 — For  2  pounds  sperm  candles 1  50 

30_For  1  bottle  wine 1  00 

October     2— ForJ.pound  tea 1  50 

3— Fori  bottle  wine 1  00 

6 — ^For  sundry  small  stores  for  quartermaster's 

department  for  New  Orleans,  per  bill 6  39 

32  64 

Bat  of  St.  Louis,  November  1, 1818. 

Bat  of  St.  LoxjiBy  November  1, 1818. 

Beceived  of  Captain  Thomas  F.  Hunt,  assistant  deputy  quarter- 
master general,  thirty-two  dollars  and  sixty-four  cents,  in  full  of  the 
within  account. 

|32  64.  B.  AIEIN. 
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United  States  in  account  loiih  B.  Aikin. 

Jane,  1818— For  2  padlocks ;  |1  60,  11  lbs.  nails,  at  26  cents  $2  76 

For  24  boards;,  401  feet,  at  |26 10  43 

For  cordage,  nails,  &c.,  for  a  sbed 1  00 

For  clasps,  staples,  &c.^  for  a  shed 76 

Paid  Mad.  volunteers'  rent 42  00 

Paid  carpenter's  bill  for  erecting  a  room .*••  20  00 

Paid  for  a  table 3  00 

Paid  for  transporting  baggage 4  00 

Paid  Mr.  Smart  for  sundries  furnished 5  00 

Sept.,  1818— Paid  for  15  cords  of  firewood,  at  (4 60  00 

148  93 

B.  AIKIN. 
Bat  of  St.  Louis,  September  20,  1818. 

New  Orleans,  November  6,  1818. 
U.  8.  schooner  Thomas  Shields  bought  of  Montgomery  dt  Stringer. 

2  gallons  of  brandy  and  jug $8  00 

A  aozen  fowls 6  00 

1  pound  of  imperial  tea 3  00 

6  pounds  of  sngar 1  00 

6  pounds  of  conee • 2  25 

6  bunches  of  onions 2  00 

\  pound  of  pepper • 12 

2  bottles  of  mustard 76 

2  bottles  of  pickles 2  50 

1  bottle  of  oil 1  26 

^  gallon  of  vinegar  and  jug 1  00 

1  loaf  sugar,  7  pounds  and  14  ounces,  at3« 2  94 

1  box  of  tallow  candles,  30^  pounds,  at  2  s 7  62 

38  43 

Beceived  the  above  amount  in  full,  for  Montgomery  &  Stringer. 

DANIEL  YARD. 

The  United  States  to  Monsieur  Louis  Lazareite^  Dr. 

January  18, 1819— For  three  felling  axes,  at  |3 $9  00 

For  two  felling  axes,  at  |2  50 5  00 

February  13,1819— For  two  barrels  of  corn,  at  |3 6  00 

20  00 

I  certify  that  the  above  account  is  accurate  and  just. 

Lieutenant  Corps  ArttUery^ 
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The  acting  deputy  qnartermaster  general,  Lieutenant  J.  Yancey, 
8th  infantry,  will  please  pay  the  above  account. 

Reoeived,  Bipley  barracks,  Bay  of  St.  Louis,  this  8th  day  of  Septem- 
ber, 1819,  of  Lieutenant  J.  Yancey,  8th  infantry,  the  above  accSunt 
in  Ml,  amounting  to  twenty  dollars. 

I  hereby  certify  that  in  the  month  of  July  last  I  received  from  Cap- 
tain Thomas  Hunt,  assistant  deputy  quartermaster  general  at  New 
Orleans,  |500,  public  moneys^  to  be  carried  to  Major  General  E.  W. 
Bipley,  at  the  Bay  of  St.  Louis.  For  this  amount  I  gave  my  receipt 
to  said  Hunt.  I  embarked  on  board  of  Mr.  Dragon's  schooner,  and 
the  money  was  placed  in  my  portable  desk.  During  the  tremendous 
gale  of  the  night  of  the  28th  of  July  the  said  schooner  was  wrecked, 
1  being  on  board,  and  everything  lost,  among  other  things  my  port- 
able desk,  and  the  money  in  it,  and  three  men  on  board  perished*  I 
was  so  fortunate  as  to  escape  with  what  clothing  I  had  on.  And  I  fur- 
ther certify  that,  in  consequence  of  the  accident  aforesaid,  no  part  of 
said  money  was  ever  received  or  paid  over  by  me  to  said  Bipley. 

ALEXANDEB  WILLIAMS. 

BiU  for  services, 

[Abstract  DJ 

United  States  to  El.  W.  Bipley,  Dr. 

To  the  following  professional  services  performed  at  the  request  of 
the  officers  of  the  United  States : 

1.  To  argument  in  the  supreme  court,  Louisiana,  in  the 

case  of  the  United  States  transport  Thomas  Shields, 

printed  brief,  60  pages |250  00 

2.  To  defending  a  sergeant  of  Captain  Whitney's  company 

before  the  criminal  court  of  New  Orleans  and  district 
court  of  the  United  States  at  the  request  of  his  supe- 
rior officer,  and  obtaining  his  acquittal,  said  sergeant 
having  killed  a  private  in  discharging  his  duty,  and  . 
was  therefore  indicted  for  murder^  |1 50  each  time 300  00 

550  00 


Agreement  for  conveyance  to  General  Bipley. 

I  hereby  agree,  as  agent  to  Valery  Nicolas,  to  procure  a  conveyance 
to  Eleazer  W.  Bipley,  as  agent  of  the  United  States,  of  a  tract  of  land 
on  what  is  called  the  Boisdore  property,  of  twenty  acres  front,  and  ex- 
tending back  at  right  angles  with  the  beach,  conformable  to  a  survey 
to  be  made  by  Elisher  Carver,  esq.,  county  surveyor  ;  the  said  land 
keeping  the  width  of  twenty  acres,  part  is  to  run  back  to  conclude  the 
whole  depth  of  said  Boisdore' s  tract,  at  seventy-five  cents  the  square 
acre,  to  be  paid  by  said  Bipley  on  the  part  of  the  United  States,  the 
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(9aid  conveyance  to  be  from  the  heirs  of  Boisdore  or  their  proper 
agent. 

NOEL  JOUBDAN. 
OCIOBBR  16, 1818. 

Order  of  the  Secretary  of  War. 

In  Novembery  1818,  information  was  given  to  the  Secretary  of  War 
of  this  purchase  for  the  government;  the  government  afterwards  erected 
buildings  upon  it,  recognizing  it  as  their  property.  I  can  perceive  no 
reason,  therefore,  why  this  act  should  be  reserved  ;  let  it  be  allowed, 
when  General  Bipley  shall  produce  a  duly  recorded  deed,  containing 
the  consideration,  which,  in  the  abstract  before  me,  is  $600. 

J.  H.  EATON. 

October  2, 1829. 

Statement  of  General  Bipley* 8  Account 

[AbBtract  A.] 

United  States  to  EL  W.  Ripley,  Dr. 

1.  To  difference  between  lenial  and  brevet  rank,  paid  by 

Tounxend |615  00 

To  double  rations  paid  by  Tounxend 183  00 

798  00 

A  A. 

2.  Error. 

Oharles  Edward  Tdbey. 

Amount  expended  bv  him  in  March,  1813 $400  00 

ToBimon  Learned,  May  19,  1812 300  00 

3.  (General  account  of  arrearages 300  00 

4.  By  money  paid  by  Major  D.  Biddle,  not  credited 300  00 

5.  Provisions  furnished  oy  J.  Yancey 32  68 

6.  Provisions  furnished  by  Webb 97  02 

7.  PaidbyEakin 114  60 

1,644  20 

[Abstract  B.] 

Suspended  accounts. 

Plan  of  Mobile |500  00 

Plan  of  Carvers 500  80 

Plan  of  Shields 210  00 

1,210  80 
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C. 

1.  Alexander  William8|  money  lost |500  00 

2.  Aikin'sbill 181  37 

3.  Supplies  for  Thomas  Shields 66  70 

4.  P.  Favres 10  00 

6.  Alexander  Williams' hill 75  00 

6.  B.  Perry'sbill 165  00 

7.  Professional  services 660  00 

8.  Thomas  Shields' rent 360  00 

9.  Fuel,  from  July  1,  1816,  to  January  31,  1820,  3  years 

and  7  months,  at  42  cords  a  year,  deducting  seven 
months,  during  my  absence  at  Washington,  when  my 

family  was  in  S'ew  Orleans,  126  cords,  at  |5  per  cord...  630  00 

Jesse  Depews 353  00 

2,871  07 

[Abstract  D.] 

1.  Difference  hetween]double  and  treble  rations,  the  latter 

being  allowed  by  regulation  of  the  War  Department 

of  1810 |3,471  00 

2.  Mileage  allowed  by  the  act  of  Congress 1,894  00 

5,365  00 

Abstracts  consolidated. 

A 1798  00 

A  A 1,544  20 

B 1,210  00 

C 2,871  0/ 

D 6,365  00 


i*i 


11,788  27 

United  States  to  EL  W.  Bipley  Dr. 

To  foregoing  abstracts,  being  due  me  by  law  or  regulation 
for  pay ,  and  money  advanced,  and  professional  services, 
exclusive  of  extra  services,  and  distinct  services  and 
pension $11,788  20 


1*1 


Contra  credit — by  balance  struck. 

1.  First  Auditor's  office |9,449  70 

2.  Third  Auditor's  office. 2,479  62 

11,929  32 

By  balance  carried  forward  to  my  debit  to  other  abstract        $131  05 
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Proceedings  of  the  Solicitor  of  the  Treasury. 

Office  of  the  SoLiaxoR  of  the  Treasury, 

July  16,  1836. 

Sir  :  I  have  the  honor  to  enclose  you  herewith  copies  of  the  record 
of  proceediDgs  in  the  following  cases,  decided  by  the  United  States 
district  court  for  the  eastern  district  of  Louisiana  against  the  United 
States,  and  brought  up  by  appeal  to  the  Supreme  Court  of  the  United 
States,  viz :  The  United  States  vs.  Nathaniel  -Cox — the  same  vs.  E. 
W.  Ripley — the  same  vs.  Massi  Manuel — the  same  vs.  Wm.  Skedder 
et  cd. 

I  am,  &c., 

V.  MAXET. 
Hon.  B,  F.  Butler, 

Attorney  General  United  States. 

P.  S. — In  the  case  of  General  E.  W.  Ripley,  I  am  informed  that  the 
pension  allowed  him  by  the  court  has  been  admitted  by  the  depart- 
ment. His  account  has  been  closed  on  the  books  of  the  treasury,  and 
I  see  no  necessity  for  the  further  prosecution  of  the  suit.  At  January 
term,  1837,  the  case  was  dismissed  from  the  Supreme  Court. 

Office  of  the  Solicitor  of  the  Treasury, 

November  25,  1835. 

Sir  :  From  oiScial  returns  received  at  this  office  in  relation  to  the 
trial  of  the  two  suits  directed  to  be  instituted  against  General  E.  W. 
Ripley,  late  of  the  United  States  army — one  as  late  brevet  major  gen- 
eral, exhibiting  a  balance  of  $9,449  70  standing  against  him  on  the 
books  of  the  Second  Auditor  of  the  Treasury  ;  the  other  as  late  brig- 
adier general,  exhibiting  a  balance  of  12,479  62  standing  at  his  debit 
on  the  books  of  the  Third  Auditor  ef  the  Treasury — it  appears  that 
at  the  trial  of  these  suits  they  were  ordered  to  be  consolidated,  and  at 
May  term,  1830,  of  the  United  States  district  court  for  the  eastern 
district  of  Louisiana,  a  verdict  was  rendered  in  favor  of  the  defendant. 
On  the  15th  of  October,  1830,  the  district  attorney  at  New  Orleans 
was  instructed  to  take  out  a  writ  of  error,  that  the  principle  involved 
in  the  case  might  be  settled  in  the  Supreme  Court  of  the  United  States. 
At  January  term,  1833,  the  judgment  of  the  district  court  was  re- 
moved, and  the  cause  remanded  to  the  said  district  court  by  the  Su- 
preme Court  of  the  United  States,  with  direction  to  award  a  venire 
facias  de  novo.  In  the  clerk's  report  of  the  district  court  for  May 
term,  1835,  he  states  that  a  verdict  was  rendered  in  favor  of  the  de- 
fendant. In  conformity  with  it,  it  was  ordered  by  the  court  that  it 
be  certified  that  the  plaintiffs  (the  United  States)  are  indebted  to  the 
defendant,  E.  W.  Ripley,  in  the  sum  of  $20,596  12.  The  account 
therefore  against  him  should  be  closed. 

I  am,  very  respectfully,  sir,  your  most  obedient  servaut 

V.  MAXET, 
SolicUor  of  the  Treasury. 

"Psim  Haonbr,  Esq.,  Third  Auditor. 


GEOBQE  W.   MUNDAT.  45 


in  the  court  of  claims. 

Gboegb  W.  Munbat^  administrator  of  thb  estate  of  Major  Q-enbral 
Eleazer  W.  Biplet,  deceased,  v8.  The  United  States. 

Brief  on  part  of  claimant. 

The  claim  in  this  case  is  founded  upon  the  verdict  and  judgment  of 
the  district  court  of  the  United  States  for  the  eastern  district  of  Loui- 
siana finding  the  sum  of  twenty  thousand  five  hundred  and  ninety-six 
dollars  and  twelve  cents  ($20,596  12)  due  to  Greneral  Eleazer  W. 
Ripley  from  the  United  States  in  a  suit  brought  by  the  latter  against 
him. 

Upon  this  claim  the  United  States,  by  an  act  of  Congress  passed  the 
4th  of  July,  1836,  paid  the  sum  of  five  thousand  five  hundred  and 
twenty  dollars,  ($5,520)  leaving  a  balance  due  and  unpaid  of  fifteen 
thousand  seventy-six  dollars  and  twelve  cents,  ($15,076  12,)  with 
interest  from  the  rendition  of  the  verdict  and  judgment,  May  28, 1836, 
to  the  4th  of  July,  1836,  and  on  the  balance  then  due  until  paid. 

The  cause  out  of  which  this  claim  arises  was  tried  twice  in  the  dis- 
trict court  of  the  United  States,  and  carried  up  twice  by  the  United 
States  to  the  Supreme  Court.  On  the  hearing  of^the  first  writ  of  error, 
the  Supreme  Court  decided  substantially  as  follows : 

1.  That  General  Bipley  was  entitled  to  compensation  for  extra 
services  rendered  the  United  States,  and  to  expenses  incurred  therefor, 
not  within  the  line  of  his  rank  and  duty  as  an  officer  of  the  army,  and 
to  the  emoluments  incident  to  his  brevet  rank,  if  the  services  were 
rendered  by  order  of  the  President  of  the  United  States,  by  authority 
of  law,  or  under  exigencies  of  the  service  which  would  admit  of  no 
delay,  or  if  such  services  were  subsequently  recognized  by  the  United 
States. 

2.  That  he  had  a  right,  upon  pleading  the  facts,  and  showing  the 
authority  or  orders  as  aforesaid,  under  which  they  were  rendered  and 
claimed,  to  prove  the  amount  and  value  of  the  same,  in  a  suit  brought 
by  the  United  States  against  him. — (United  States  vs.  Ripley,  7  Peters' 
Eep.,  18.) 

In^  an  action  by  the  United  States  in  the  district  court  of  the  United 
Staieafor  Louisiana  to  recover  the  amount  of  an  alleged  balance  claimed^ 
it  is  competent  for  the  defendant  to  plead  setoff ,  compensation^  and 
reoonventionj  and  to  recover  a  verdict  and  judgment  in  such  suit  for  the 
swn  found  to  be  due  him^  as  part  of  the  res  gestce.  When  the  United 
States  enters  a  court  of  justice  as  a  suitor  she  has  no  prerogatives,  in  the 
language  of  the  Supreme  Court  j  over  or  above  the  citizen  j  and  is  bound, 
like  individuals  J  by  the  verdict  and  jtidgment,  though  there  may  be  no 
authority  to  enforce  either. 

By  the  judiciary  act  of  1789  (sec.  34,  1  Statutes  at  Large,  p.  92,) 
it  is  provided,  among  oth^r  things,  ''  that  the  laws  of  the  several 
States,  except  where  the  Constitution,  treaties,  or  statutes  shall  other- 
wise require  or  provide^  shall  b€  regarded  as  rules  of  decision  in  trials 
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at  common  law  in  the  coarts  of  the  United  States  in  caseB  in  which 
thtJV  apply.** 

By  an  aot  of  CSongress  entitled  ^'  An  act  regulating  the  modes  of 
practice  in  the  Unit^  States  courts  in  Louisiana/'  approved  26th  of 
May,  1824,  (4  Statutes  at  Large,  pp.  62,  63,  64,)  it  is  enacted  ^^  that 
the  mode  of  proceeding  in  civil  causes  in  the  courts  of  the  United 
Htates  that  now  are  or  hereafter  may  he  established  in  the  State  of 
Louisiana  shall  be  conformable  to  the  laws  directing  the  mode  of 
practice  in  the  district  courts  of  the  said  State." 

The  laws  o/Loumana  prescribe  the  mode  of  practice  asfdUowB: 

''  The  defendant  may  plead  compensation  or  set-off  at  any  stage  of 
the  proceedings." — (Code  of  Practice,  §  367,  edition  of  1844,  p.  137.) 

^'  Where  the  debt  offered  in  compensation  is  of  less  amount  than 
that  claimed  by  plaintiff,  compensation  takes  place  to  that  amount, 
and  plaintiff  recovers  judgment  for  the  balance." — (Ibid.,  §  369.) 

<^  If,  on  the  contrary^  the  debts  be  equal,  the  judgment  shall  free 
both  the  parties.— (Ibid.,  §  370.) 

'*  But  if  the  debt  which  the  defendant  sets-off  in  compensation 
exceed  in  amount  that  which  the  plaintiff  claims,  he  may  pray  in  his 
answer  that  the  judgment  be  given  in  his  favor  for  the  balance ;  and 
if  the  compensation  be  just  and  equitable,  the  judgment  shall  be  so 
rendered."— (Ibid.,  §  371.) 

Statute  of  Louisiana,  approved  February  17,  1821 :  (Statutes  of 
Louisiana,  1821,  p.  118.) 

^^  Beit  enacted^  dkc.y  That  when  any  suit  shall  be  instituted  in  any 
of  the  courts  of  this  State  for  the  recovery  of  any  sum  of  money,  and  the 
defendant  in  such  suit  shall  plead  in  compensation  or  set-off  to  tbe 
same  any  claims  or  demands  against  the  said  plaintiff,  which  bv  law 
he  is  or  may  be  permitted  to  plead  in  compensation  or  set-off;  that  if 
upon  the  trial  of  such  suit  it  shall  appear  that  the  claims  of  the  said 
defendant  so  plead  in  compensation  or  set-off  exceed  the  demand  of 
the  said  plaintiff,  and  that  there  is  actually  a  balance  due  to  the  said 
defendaQt,  it  shall  be  the  duty  of  the  court  before  which  such  suit 
shall  be  tried  to  give  judgment  in  favor  of  the  said  defendant  against 
the  plaintiff  for  the  balance  so  found  to  be  due,  and  the  said  defendant 
shall  be  entitled,  &c." 

The  supreme  court  of  Louisiana  lays  down  the  rule  of  decision 
thus :  ''A  general  verdict  in  favor  of  defendant  who  pleads  compen- 
sation and  reconvention  entitles  him  to  a  judgment  in  his  favor  for 
the  surplus  claimed  in  his  answer  over  plaintiff's  demand. — (New 
Orleans  Navigation  Ciompany  t;^.  Bingey,  6  N.  S.  La.  Bep.,  689; 
Innis  vs.  Ware,  1  N.  S.  La.  Bep. ,  643.) 

The  same  doctrine  is  recognized  by  the  Supreme  Court  of  the  United 
States.  ''Individuals,  when  sued  by  the  United  States,  may  avail 
themselves  of  credits  or  set-off." — (U.  S.  t;^.  Bank  of  the  Metropolis, 
15  Peters'  B.,  377.)  Same  doctrine  where  judgment  was  entered  for 
an  amount  ibund  due  to  defendant  from  the  United  Statues  in  a  suit 
by  the  latter.— (U.  S.  vs.  Nourse,  6  Peterb'  B.,  470.) 

All  these  controverted  points  were  fully  settled  by  the  Supreme 
Court  in  the  case  of  General  Bipley,  (7  Peters'  Bep.^  18,)  deciding  hia 
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right  to  compenflation  for  extra  Bervices :  his  right  to  set-off  the  same 
in  a  suit  by  the  United  Stfttes  against  him  being  part  of  the  res  gestae  ; 
and  if  a  right  to  show  the  extra  service,  its  value,  and  set  it  off  in  a 
suit,  it  would  be  a  most  extraordinary  thing  if  he  could  not  obtain  a 
verdict  and  judgment  for  any  balance  found  due  to  him.  The  court 
also  quoto  U.  S.  vs.  Wilkins,  6  Wheat. ,  144 ;  same  vs,  McDaniel,  7 
Peters,  1. 

The  plairUiff  in  this  cMe  claims  that  the  verdict  and  judgment  rendered 
in  the  district  court  of  the  United  States  in  favor  of  General  Ripley  is  a 
debt  of  record^  importing  absolute  verity ^  binding  upon  the  United  States 
and  aU  the  worlds  and  is  not  open  to  inquiry,  being  conclusive  as  to  every 
issue  made  therein. 

It  is  said  the  United  States  cannot  be  sued,  and  therefore  that  which 
cannot  be  done  directly,  cannot  be  done  indirectly,  viz :  getting  a 
verdict  and  judgment  against  the  government  by  way  of  set-off. 

Let  us  examine  this.  It  may  be  that  the  government  cannot  be 
sued  ;  but  this  alleged  immunity  springs  from  the  idea  of  sovereignty 
alone,  for  there  is  no  constitutional  or  statutory  provision  prohibiting 
it.  On  the  other  hand,  let  us  examine  how  far  the  Unitea  States,  or 
the  rights  of  the  government,  may  be  regulated  and  bound  by  courts 
and  juries  when  the  United  States  is  the  plaintiff. 

The  Constitution  provides,  in  article  III,  section  1,  that  ^^  the  judi- 
cial powers  of  the  United  States  shall  be  vested  in  one  supreme  court, 
and  in  such  inferior  courts  as  the  Congress  may  from  time  to  time  estaln 
lish" 

In  section  2  of  the  same  article  of  the  Constitution  the  cases  to  which 
the  judicial  power  shall  extend  are  enumerated  as  follows : 

'*  The  judicial  power  shall  extend  to  all  cases  in  law  and  equity 
arising  under  this  Constitution,  the  laws  of  the  United  States,  and 
treaties  made,  or  which  shall  be  made,  under  their  authority  ;  to  all 
cases  affecting  ambassadors,  other  public  ministers  and  consuls ;  to  all 
cases  of  admiralty  and  maritime  jurisdiction  ;  to  controversies  to  which 
the  United  States  shall  be  a  party ;  to  controversies  between  two  or 
more  States ;  between  a  State  and  citizens  of  another  Stete  ;  between 
citizens  of  different  States  ;  between  citizens  of  the  same  State  claiming 
lands  under  grants  of  different  States ;  and  between  a  State,  or  to 
citizens  thereof,  and  foreign  States,  citizens  and  subjects.'' 

Here  it  is  expressly  provided  that  the  judicial  power  of  the  Supreme 
Court,  and  such  inferior  courts  as  Congress  may  establish,  shall  extend 
''  to  controversies  to  which  the  United  States  shall  be  a  party." 

Again :  By  the  judiciary  act  of  September  24,  1789,  section  9,  (1 
Statutes  at  Large,)  the  jurisdiction  of  the  district  courts  is  described 
thus :  ^^  And  shall  also  have  cognizance,  concurrent  as  last  mentioned, 
of  all  suite  at  common  law  where  tlie  United  Stages  sue  and  the  matter 
in  dispute  amounts,  exclusive  of  coste,  to  the  sum  or  value  of  one  hun- 
dred ciollars. 

Now,  if  the  jurisdiction  of  the  district  courts  extends  ''  to  controvert 
sies  to  which  the  United  States  shall  be  a  party y"  and  to  ''all  suits  at 
common  law  where  thk  United  States  sue/'  are  not  these  courte  bound 
to  decide  these  ''  controversies"  and  these  ''  suits"  according  to  law 
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and  jostioe  ?  And  if  in  law  and  jostioe  there  is  a  balance  due  from 
the  United  States  to  the  defendant,  are  they  not  bound  to  pronounce 
snch  a  judgment,  especially  as  there  is  no  constitutional  provision  nor 
act  of  Congress  prohibiting  such  a  judgment  ?  If  so,  such  judgment 
binds  the  government,  binds  the  parties  and  privies. 

The  record  of  the  judicial  proceedings  had  before  the  district  court  of 
the  United  States,  showing  a  verdict  and  judgment  in  favor  of  Gen- 
eral Bipley,  is  now  before  this  court  unappealed  and  unreversed. 

By  the  (institution  it  is  declared  that  *'  full  faith  and  credit  shall 
be  given  in  each  State  to  the  public  acts,  records,  and  Judicial  pro- 
oeeainga  of  6very  other  State ;  and  Congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records,  and  proceedings 
shall  be  proved,  and  the  effect  thereof." 

Congress  prescribed,  by  act  of  26th  May,  1790,  chap.  11,  that  "  the 
records  and  judicial  proceedings^  authenticated  as  aforesaid,  shall  have 
such  faith  and  credit  given  them,  in  every  court  within  the  United 
States  J  as  they  have  by  law  or  usage  in  the  courts  of  the  State  from 
whence  the  said  records  are  or  shall  be  taken." 

^  judgment  of  a  court  of  competent  jurisdiction  cannot  he  impeached 
or  questioned  cc^kUeraUy  in  another  court  between  the  same  parties  and 
mon  a  point  once  ptU  directly  in  issue  and  decided. 

Defour  vs.  Carafane,  11  Martin,  607  ;  Hauly  vs.  Mauciers,  7  Johns., 
ch.  174 ;  Kilgore  vs.  Ratcliffs  heirs,  2  N.  S.  La.  Rep.,  292 ;  Civil 
Gode^  art.  2265  ;  Andrews  vs.  Harman,  1  La.  Rep.,  590  ;  Hopkins  vs. 
Lee,  6  Wheat.,  109  ;  Mills  vs.  Duryee,  7  Cranch,  481 ;  United  States 
vs.  Beverly,  1  Howard,  134. 

This  doctrine  is  now  a  legal  axiom,  recognized  and  acknowledged 
in  every  State  in  the  Union,  and  in  most  of  civilized  nations. 

Again :  By  the  same  judiciary  act  of  September  24^  1789,  sec.  9, 
1  Statutes  at  Large,  77,)  it  is  enacted :  ''  And  the  trial  of  issues  in 
act  in  the  district  courts,  in  all  causes  except  civil  causes  of  admiralty 
and  maritime  jurisdiction,  shall  be  by  jury." 

In  article  7  of  amendments  to  the  Constitution  it  is  declared  as 
follows:  '^ In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served ;  and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in 
any  court  cf  the  United  States  than  according  to  the  rules  of  (he  common 

law." 

This  amendment  commented  on  fully  and  sustained  by  the  Supreme 
Court  in  Parsons  t;^.  Bedford  et.  al.y'S  Peters'  R.,  433. 

This  case  is  not  a  complicated  case.  The  only  question  is,  had  the 
jury  a  right  on  the  trial  m  the  district  court  to  find  a  verdict  for  the 
defendant  ?  and  had  the  court  a  right  to  enter  a  judgment  thereon  ? 
There  is  no  law  which  prevents  or  prohibits  it.  The  immunity  of 
sovereignty  from  being  sued  is  a  very  different  privilege.  When  the 
United  States  enters  her  courts  as  a  plaintiff,  she  is  subject  to  all  the 
rules  of  evidence,  practice,  restraints,  obligations,  and  rules  of  the 
laws  and  of  the  courts.  It  is  declared  the  government  has  no  other 
prerogatives  in  such  cases  than  the  citizen. 

The  fact  or  issue  between  the  United  States  and  (General  Ripley  was 
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Biibmitted,  according  to  law,  to  a  jury.  That  jury  tried  the  facts  in 
iflsue,  and  found  a  verdict  for  the  defendant. 

If  aggrieved  by  the  result,  the  United  States  had  two  methods 
provided  by  law  for  obtaining  redress  or  correcting  any  supposed 
errors — the  one  by  a  motion  to  the  court  for  a  new  trial  for  reasons 
assigned,  and  the  other  by  bill  of  exceptions  to  the  evidence  offered 
and  writ  of  error  to  the  Supreme  Court.  The  United  States  made  no 
motion  for  a  new  trial,  but  carried  the  case  up  to  the  Supreme  Court 
on  a  writ  of  error.  This  writ  of  error  was  subsequently  dismissed  at 
the  instance  of  the  United  States,  leaving  the  judgment  of  the  diutrict 
court  in  full  force. 

The  caae^  tken^  is  within  the  following  legal  pritudplea  and  constUth 
tioncU  protnsion: 

1.  A  judgment  of  a  court  of  competent  jurisdiction  cannot  be  im- 
peached or  questioned  collaterally  in  another  court  between  the  same 
parties  and  upon  a  point  once  put  directly  in  issue  and  decided. — (See 
authorities  cited,) 

2.  No  fact  once  tried  by  a  jury  shall  be  otherwise  re-examined  in 
any  court  of  the  United  States  than  according  to  the  rules  of  the 
common  law. — (Gon.  Amend,  art.  7.) 

3.  The  case  is  res  judicata. — (Choutier  vs.  LeconUej  3  Martin^  483  ; 
Choutier  vs.  Gravier^  9  Martiny  727 ;  also,  6  Martin,  292.) 

The  case  of  the  United  States  V8,  Nourse,  6  Peters'  Rep.,  470,  is 
similar  in  principle,  though  not  so  strong  as  this  case.  The  amount 
in  that  case  was  adjudicated  by  auditors  appointed  by  a  district  judge, 
and  a  decree  entered  thereon  against  the  United  States.  It  was  taken 
up  to  the  circuit  and  supreme  courts,  and  afterwards  paid  by  the 
United  States,  Congress  affirming  the  proceedings  by  appropriating 
the  money  to  pay  the  amount  found  due  the  defendant. 

The  case  of  Beeside's  Executrix  vs.  The  United  States  is  a  similar 
case.  The  claimant  obtained  a  verdict  and  judgment  in  the  district 
court  of  the  United  States  for  the  eastern  district  of  Pennsylvania 
against  the  United  States.  It  passed  the  Court  of  Claims,  recognized 
and  decided  to  be  a  debt  of  record.  It  was  reported  to  Congress  as 
such,  and  the  same  was  approved  and  affirmed  by  Congress,  and  debt 
and  interest  paid  by  an  appropriation  passed  for  the  purpose. 

The  plaintiff  daima  to  recover  interest  on  the  amount  found  due  in  the 
district  court  as  follows : 

Amount  of  verdict  and  judgment.  May  29,  1833 |20^96  12 

Interest  to  July  4, 1836, 1  yr.  1  mo.  5  days,  at  6  per  cent..       1,365  89 

21,952  01 
Then  paid  by  act  of  Congress  July  4,  1836 6,520  00 

16,432  01 
Interest  from  July  4,  1836,  at  6  per  centum 

By  the  laws  of  Louisiana  interest  is  either  legal  or  conventional,  the 
former  of  which  is  called  judicial  interest. — (Civil  Code,  s.  2,896.) 

'^  In  contracts  which  do  not  stipulate  for  the  payment  of  interest, 
it  is  due  from  the  time  thd  debtor  is  put  in  default  for  the  payment  of 
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the  principal,  and  it  is  to  be  calculated  on  whatsoever  shall  be  fonttd 
by  the  judgment  to  have  been  due  at  the  time  of  default." — (Civil 
Code,  183,  1,932.) 

Interest. 

No  interest  was  calculated  by  the  jury,  or  included  in  their  verdict, 
upon  any  of  the  sums  claimed  by  General  Ripley.  But  interest  is 
claimed  upon  the  amount  of  the  verdict  and  judgment  from  the  date 
of  their  rendition. 

In  the  case  of  Joseph  Nourse,  Congress  authorized  the  payment  of 
the  decree  or  judgment,  with  itdereat  thereon ,  at  the  rate  of  six  per 
centum  per  annuniy  from  the  date  of  the  affirmance  of  the  decree. — (6 
Statutes  at  Large, .) 

In  the  case  ot  Beeside's  executrix,  referred  to,  interest  was  allowed 
by  this  honorable  court  on  the  verdict  and  judgment^  and  Congress 
passed  the  same,  paying  debt  and  interest. 

L.  Q.  BBANDEBURT, 

Solicitor  for  Claimant. 


SecapUtdation  of  accounts  between  the  United  States  and  Gen.  Stpley^ 
as  per  record^  which  plaintiff  prays  may  be  received  as  an  amend- 
ment and  correction  of  the  amount  stated  in  claimant's  petition^  viz: 

Aooouins  OF  THB  Ukixep  Statbb. 

Third  Auditor's  account,  pages  19,  20,  of 

printed  record |4,47T  65 

Credits  allowed  after  suit  brought,  26 1,997  93 

$2,479  62 

Second  Auditor's  account,  page  28 13,163  00 

Credits  subsequently  allowed,  page  33 3,713  30 

9,449  70 

Claim  reduced  to 11,929  32 

Genbbal  Ripley's  AocoumQ. 

Abstracts  A,  AA,  B,  C,  and  D,  pages  46,  46 11,798  27 

Surplus  due  United  States 131  05 

Claims  for  arrears,  &c.,  page  46 20,919  76 

Deduct  surplus  above 131  05 

20,788  70 

Pensions  claimed  to  be  added.. ' 
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AmociBt  of  Terdict  and  judgment,  May  29,  1835 $20,596  12 

Interest  from  May  29, 1835,  to  4th  July,  1836 1,379  87 

21,975  99 
Then  paid,  per  act  of  Congress  of  July  4,  1836,  (6  Stat. 

at  Large,  683,)  as  pension 5,520  00 

16,455  99 
Interest  OB  this  sum  from  July  4,  1836,  until  paid 


IN  THE  OOUBT  OF  CLAIMS. 


OsORaB  W.  MUNDAT,  ADMINISTRATOR  OF  ElBAZBR   W.  BiPLBT^  V8.  ThB 

Unitbd  Statbs. 
soLicrroR'B  brief.     . 

Claims  for  an  amount  certified  to  he  due  to  General  Ripley  on  a  trial  tn- 
vclving  his  accounts  with  the  govemmenty  had  in  the  eastern  district 
of  Louisiana  in  1835. 

MATERIAL  FACTS  AS  UNDERSTOOD  BT  THB  SOLICITOB. 

First.  That  George  W.  Munday  is  the  legal  administrator  on  the 
est-ate  of  the  late  General  Ripley,  duly  granted  under  the  laws  of 
Louisiana. — ^Record,  pp.  6,  7.) 

Second,  That  on  a  trial  between  the  United  States  and  General 
Ripley  in  the  United  States  district  court  for  the  eastern  district  of 
Louisiana,  on  the  29th  of  May,  1835,  the  verdict  of  the  jury  was  to 
the  effect  that  the  defendant  did  not  owe  the  plaintiffs,  and  the  jury 
certified  that  the  plaintiffs  were  indebted  to  the  defendant  in  the  sum 
of  $20,596  12.  ^ 

The  certificate  of  the  jury  is  in  these  words :  **  The  jury  in  this  case 
fiod  a  verdict  for  the  sum  of  twenty  thousand  five  hundred  and  ninety- 
six  dollars  and  twelve  cents,  including  his  pension  from  the  year  1814 
to  this  date  at  the  rate  of  thirty  dollars  per  month." — (Record,  p.  8.) 

The  judgment  entered  by  the  court  is  in  the  following  words : 

*'  Whereupon  it  is  considered  by  the  court  that  the  plaintiffs  take 
nothing  by  their  petition,  and  that  it  be  certified,  in  conformity  with 
the  foregoing  verdict,  that  the  plaintiffs  are  indebted  to  the  defendant 
in  the  sum  of  twenty  thouaand  five  hundred  and  ninety-six  dollars 
and  twelve  cents." — (Record,  p.  8.) 

FMrd,  On  the  4th  of  July,  1836,  Congress  passed  a  law  granting 
a  pension  to  General  Bipley,  which  is  in  these  words,  (6  U.  S.  L.^ 
683:) 

< '  That  the  Secretary  of  War  be,  and  he  is  hereby,  directed  to  plaoe 
the  name  of  Eleazer  W.  Bipley  on  the  invalid  pension  list  of  the  United 
States,  and  to  pay  him  a  pension  at  the  rate  of  thirty  dollars  per 
month  from  and  after  the  first  day  of  February,  in  the  year  one  thou- 
sand eight  hundred  and  twenty,  during  his  life." 
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Fourth,  That  the  amount  included  in  said  certificate  on  acconnt  <yf 
the  claim  to  a  peusion,  hy  computation,  appears  to  have  been  $7,560^ 
leaving  $13,246  12  on  account  of  other  considerations. 

Fifth,  That  a  writ  of  error  was  taken  by  the  United  States  to  set 
aside  the  judgment  and  to  procure  a  new  trial,  but  it  does  not  appear 
to  have  been  prosecuted  to  a  final  conclusion. 

Sixth.  The  petition  in  this  case  claims  the  amount  of  the  certificate 
of  the  jury  less  the  |T,560  included  for  pension,  and  does  not  claim 
on  account  of  the  original  indebtedness. 

Upon  the  facts  disclosed  in  this  record,  the  only  question  that  can 
be  raised,  in  the  first  instance,  is  upon  the  legal  effect  of  the  certifi- 
cate of  the  jury  on  the  trial  at  New  Orleans. 

If  that  should  be  held  to  be  legal  evidence  of  a  debt  due  from  the 
United  States  to  General  Bipley,  whether  it  would  carry  interest. 

LBCTAL  PROPOSITIONS. 

First.  The  certificate  of  the  jury  made  on  the  trial  is  not  legal  evidence 
of  a  debt  due  from  the  United  States  to  General  Bipley^  the  defendant 
in  that  suit. 

In  the  present  case  there  was  no  judgment,  in  fact,  entered  against 
the  United  States,  except  that  they  could  not  recover  against  General 
Ripley. 

The  record  does  not  purport  to  show  a  judgment,  except  that  the 
United  States  should  take  nothing  by  their  petition.  It  was  then 
stated,  not  that  General  Ripley  should  recover  the  amount  claimed  as 
set-off,  but  that  it  should  be  certified  that  the  plaintiffs  were  indebted 
to  the  defendant.     This  was  not  ajudgment. 

It  was  settled  by  the  Supreme  Court,  in  Reeside  vs.  Walker,  11 
Howard,  2T2,  287,  that  a  judgment  cannot  be  entered  against  the 
United  States  for  a  balance  certified  by  the  jtiry  to  be  due  from  them  ; 
but  that  all  that  a  court  can  say  under  such  circumstances  is,  that  the 
United  States  do  not  recover.  All  beyond  that  is  unauthorized,  and 
can  have  no  binding  effect  against  them.  The  certificate  of  the  jury 
in  this  case  was  a  mere  expression  of  an  opinion,  and  does  not  estab- 
lish a  fact  between  the  parties. 

Second.  7hcU  the  certificate  of  the  jury  does  not  entitle  the  party  to 
recover  interest  thereon. 

Interest  is  not  allowable  in  any  case  against  the  United  States 
without  express  authority  of  law. 

State  laws  have  nothing  to  do  with  the  question  of  interest.  If  they 
had,  we  might  have  thirty-two  or  more  rules  upon  the  subject.  This 
is  clear  upon  principle  as  well  as  authority.  To  authorize  a  party  to 
enter  the  treasury  and  take  money  he  must  prove  his  right.  As  to 
the  principal,  this  can  only  be  done  under  some  law  authorizing  its 
payment.  When  interest  is  demanded  in  addition,  it  can  only  be 
allowed  by  virtue  of  some  law.  The  rule  that  applies  between  indi- 
viduals, that  a  certain  indebtedness  carries  interest  from  the  time  it 
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became  payable,  is  not  applicable  to  the  government.  Such  a  rule 
woald  authorize  government  creditors  to  put  their  claims  upon  interest 
whenever  they  choose.  They  may  omit  to  demand  their  dues  and 
then  claim  interest. 

The  government  is  presumed  to  be  ready  to  pay  when  the  proper 
evidence  is  furnished  of  the  creditor's  claim.  A  delay  in  presenta- 
tion, or  the  want  of  evidence  of  justice  and  right  can  never  show 
fault  on  the  part  of  the  government,  nor  establish  a  claim  by  an 
assumed  creditor. 

When  justice  has  not  been  administered  in  such  case  under  the 
usual  rules  applicable  to  business,  Congress  establishes  a  new  or  special 
rule,  as  it  deems  proper.  In  this  case  the  claimant's  right  has  been 
contested  ;  and  when  Congress  did  act  in  1842,  it  omitted,  for  reasons 
satisfactory  to  itself,  to  make  any  provision  for  interest.  There  being 
no  law  authorizing  it,  interest  cannot  be  allowed.  If  Congress  should 
be  of  opinion  that  it  should  be  paid,  it  can  require  it  to  be  made  by 
simply  enacting  that  it  requires  it  to  be  paid. 

No  court  is  authorized  to  order  the  payment  of  interest,  as  such, 
where  there  is  no  law  authorizing  it.     Judgments  carry  interest,  if  at 
all,  not  by  virtue  of  the  common  law,  but  by  express  statute.     Con- 
gress has  provided  that  in  certain  cases  its  debtors  shall  pay  interest. 
On  judgments— act  1842,  (5  U.  S.  L.,  518,)  §  8  ; 
Costom-housebonds— act  of  March,  1799,  (U.  8.  L.,  p.  677,)  §  66; 
On  P.  0.  balances— act  July,  1836,  (5  U.  S.  L.,  83,)  §  15  ; 
Settlement  of  accounts — six  per  cent,  from  time  of  receiving  money — 
3d  March,  1797,  (1  U.  S.  L.,  p.  512,)  §  I. 

The  provisions  of  statute  above  quoted  show  that  Congress  thought 
that  special  legal  provisions  were  necessary  for  the  recovery  of  interest 
by  the  government  against  defaulting  disbursing  officers.  If  it  was 
necessary  to  enact  statutes  in  these  cases,  it  is  clearly  necessary  to  pro- 
vide laws  for  its  recovery  before  interest  can  be  collected  of  the  gov- 
ernment. There  is  no  provision  for  the  payment  of  interest,  except 
in  individual  special  cases  where  provided  oy  act  of  Congress.  There 
is  no  such  law  applicable  to  the  present  case,  and  therefore  it  cannot 
be  recovered,  even  if  the  principal  should  be  held  to  be  a  lawful  debt 
due  from  the  government  within  the  meaning  of  the  law  establishing 
this  court. 

The  question  of  interest  has  often  been  before  the  departments  and 
acted  upon  by  them.  It  has  often  b^n  before  the  Attorney  General, 
and,  aside  from  some  exceptional  cases  that  have  not  commanded  gen- 
eral assent,  it  has  uniformly  been  held  that  interest  was  not  allowable 
except  where  provided  for  by  law.    See  the  following  cases  : 

1.  Opinion  Attorney  General,  117,  268,  498,  550,  554,  605. 

2.  Opinion  Attorney  General,  110,  390, 

4.  Opinion  Attorney  General,  14,    136,  286, 

6.  Opinion  Attorney  General,  105,  164,  334. 

7.  Opinion  Attorney  General,  523. 

In  this  last  case  the  late  Attorney  General  reviewed  all  the  cases, 
and  arrived  at  the  conclusion  that  interest  could  only  be  allowed 
where  the  statute  provided  for  it. 
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The  settled  rule  of  this  court,  as  the  solicitor  is  informed^  is  to  the 
same  effect. 

For  these  reasons,  the  plaintiff  is  not  entitled  to  recover  any  amount 
from  the  United  States. 

R.  H.  GILLET, 

SdicUor. 
March  17,  1859. 


IN  THE  COURT  OF  CLAIMS. 

October  18,  1859. 


George  W.  Mcndat,  Administrator  op  the  Estate  op  Eleazer  W. 

BiPLET,  deceased,  v8.  The  Ujnited  States. 

Blackford,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  claim  for  the  sum  of  $13,246  12,  with  interest.  The  facts 
are  as  follows : 

In  September,  1822,  the  United  States  instituted,  in  the  district 
court  of  the  United  States  for  the  eastern  district  of  Louisiana,  two 
suits  against  the  intestate,  Eleazer  W.  Bipley,  late  a  brevet  major 
general  in  the  army  of  the  United  States.  One  of  the  suits  was  for 
the  sum  of  $4,154  95,  being  the  balance  of  an  account  against  him  at 
the  Treasury  Department  on  the  5th  of  May,  1821.  The  other  suit 
was  ibr  the  sum  ot  $13,163  10,  being  the  balance  of  an  account  against 
the  intestate  at  the  treasury  on  the  yth  of  April,  1821.  The  defend- 
ant prayed  that  the  suits  might  be  consolidated.  He  pleaded  that 
he  was  not  indebted  as  charged,  and  gave  notice  that  he  should  give 
in  evidence  certain  matters  of  set-off.  Afterwards,  in  December, 
1829,  the  defendant  filed  a  supplemental  answer,  saving  that,  in  ad- 
dition to  the  allowances  made  him  at  the  treasury,  he  claimed  the 
sum  of  $19,063  22,  according  to  a  statement  annexed,  and  also  a  fur- 
ther allowance  for  distinct  services,  and  praying  that  the  jury  might 
certify  in  his  favor  for  any  balance  they  might  find. 

On  the  29th  of  May,  1830,  the  cause  was  tried,  and  the  following 
verdict  was  returned  by  the  jury : 

"  Verdict  for  the  defendant,  as  follows : 

<<  Amount  of  his  account,  less  $500,  loss $13,060  22 

"Extra  services  at  Washington 2,000  00 

15,060  22 
"  Deducting  therefrom  balance  due  to  the  United  States  1 1,929  32 

3,130  90 


"N.  CLAIRBONNET. 
"  New  Orleans,  May  29,  1830." 
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"  Whereupon  it  is  oonBidered  by  the  court  that  the  Uoited  States 
take  nothing  by  their  petition." 

The  United  States  sued  out  a  writ  of  error  from  this  judgment  to 
the  Supreme  Court,  and  at  the  May  term,  1833,  of  that  court,  the 
judgment  was  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Afterwards,  in  the  district  court  aforesaid,  the  defendant  amended 
his  answer,  and  alleged  that  the  services  rendered  and  disbursements 
made  by  him  were  not  such  as  were  attached  to  the  duties  of  his  rank 
as  major  general  by  brevet,  and  that  since  the  former  trial  he  had 
obtained  the  necessary  vouchers  of  several  items  of  credit,  amounting 
to  $1,083. 

And  afterwards,  on  the  29th  of  May,  1839,  the  cause  was  again 
tried ;  aod  the  jury  having  retired  to  consider  of  their  verdict,  brought 
in  the  following,  which  was  ordered  to  be  recorded,  and  is  as  follows, 
to  wit:  '^  The  jury  in  this  case  find  a  verdict  for  the  defendant  for  the 
sum  of  twenty  thousand  five  hundred  and  ninety-six  dollars  and  twelve 
cents,  including  his  pension  from  the  year  1834  to  this  date,  at  the 
rate  of  thirty  dollars  per  month. 

"  CHARLES  GARDNER,  F(yreman. 

"  New  Orleans,  May,  29,  1835." 

And  the  court  rendered  a  judgment  as  follows :  ^^  Whereupon  it  is 
considered  by  the  court  that  the  plaintiffs  take  nothing  by  their  peti- 
tion, and  that  it  be  certified,  in  conformity  with  the  foregoing  verdict, 
that  the  plaintiffs  are  indebted  unto  the  said  defendant  in  the  sum  of 
$20,596  12." 

This  case,  as  submitted  to  us  by  the  parties  for  decision,  consists  of 
the  following  parts : 

1.  The  proceedings  of  the  suit  in  the  district  court,  including  the 
verdict  and  judgment. 

2.  The  accounts  of  General  Ripley  with  the  government,  as  finally 
settled  by  the  accounting  officers,  showing  a  balance  against  him  of 
$11,929  32. 

3.  The  return  by  the  accounting  officers  to  General  Ripley  of  the 
vouchers  for  such  claims  as  had  been  suspended  or  rejected. 

4.  General  Ripley's  own  statement  of  his  accounts  with  the  United 
States. 

5.  The  proceedings  of  the  Solicitor  of  the  Treasury,  causing  the 
accounts  on  the  books  of  the  treasury,  showing  a  balance  of  $11,929  32 
against  General  Ripley,  to  be  closed  after  the  last-mentioned  verdict 
and  judgment. 

There  is,  therefore,  no  evidence  before  this  court  in  support  of  the 
suit,  except  the  verdict  and  judgment  just  referred  to,  less  the  amount 
of  the  pension  granted  to  General  Ripley  in  1836,  and  it  is  upon  that 
evidence  alone  that  the  claimant  submits  the  claim.  His  brief  com- 
mences as  follows :  '^  The  claim  in  this  case  is  founded  upon  the  verdict 
and  judgment  of  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana  finding  the  sum  of  $20,596  12  due  to  General 
Eleazer  W.  Ripley  from  the  United  States  in  a  suit  brought  by  the 
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latter  against  him.  Upon  this  claim  the  United  State-i,  hj  an  act  of 
Congress  passed  July  4,  1836,  paid  the  sum  of  $  5,520,  (the  pension,) 
leaving  a  balance  due  and  unpaid  of  $  15,076  12,  with  interest  from 
the  rendition  of  the  verdict  and  judgment,  May  28,  1835,  to  July  4, 
183G,  and  on  the  balance  then  due  until  paid." 

The  claimant  is  right  when  he  says,  in  his  brief,  that  the  jury  found 
a  verdict  in  favor  of  the  defendant  in  the  sum  of  |  20,596  12  ;  but 
he  is  mistaken  in  saying  that  the  court  rendered  a  judgment  for  that 
sum  in  his  favor.  The  judgment  amounts  to  nothing  more  than  that 
the  plaintiffs  take  nothing  by  their  suit,  and  that  the  defendant  go 
thereof  without  day.  What  the  court  says  as  to  its  being  certified, 
&c.,  is  no  part  of  the  judgment,  but  is  mere  surplusage. 

Considering  the  judgment,  therefore,  as  amounting  to  nothing  more 
thjan  that  the  defendant  go  without  day,  it  cannot  benefit  the  claim- 
ant in  this  suit.  And  the  verdict  of  the  jury,  his  only  other  evidence 
is,  in  our  opinion,  void  for  the  want  of  authority  in  the  jury  to  ren- 
der it.  The  United  States,  by  virtue  of  their  sovereignty,  cannot 
be  liable  to  a  verdict  or  judgment  for  any  sum  of  money,  except  in 
the  case  of  proceedings  by  their  consent.  That  point  is  decided  in 
Reeside  vs.  Walker,  11  Howard,  290. 

It  is  contended  that  the  consent  of  the  government  to  this  proceed- 
ing is  shown  from  the  fact  that  the  Louisiana  statute  of  set-ofi*  pro- 
vides for  such  proceedings,  and  that  the  laws  of  the  States  are 
adopted  as  rules  of  decision  in  the  courts  of  the  United  States  by 
the  34th  section  of  the  judiciary  act  of  Congress  of  1789.  That  sec- 
tion provides  that  the  laws  of  the  several  States,  except  where  the 
Constitution,  treaties,  or  statutes  of  the  United  States  shall  other- 
wise require  or  provide,  shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law  in  the  courts  of  the  United  States  in  cases 
where  they  apply.  (1  Stat,  at  Large,  92.)  But  this  Louisiana  statute 
of  set-off,  so  far  as  it  authorizes  verdicts  or  judgments  against  plain- 
tiffs for  any  sum  of  money,  does  not,  we  think,  apply  to  suits  brought 
by  the  United  States,  whose  sovereignty  protects  them  from  liability 
to  verdicts  and  judgments  for  money.  That  protection,  it  is  true, 
may  be  waived  by  consent ;  but  it  was  not,  in  our  opinion,  intended 
to  be  waived  in  any  case  by  the  34th  section  of  the  judiciary  act.  It 
has  been  held  that  where  a  State  is  plaintiff  the  defendant  cannot 
obtain  a  judgment  against  her  for  any  amount.  That  point  was 
decided  in  1804  by  the  supreme  court  of  Pennsylvania.  In  a  suit 
brought  by  that  State,  the  court  said  ^'  that  the  defendant  could  not 
indirectly  recover  from  the  State  a  substantive^  independent  claim 
by  way  of  set-off,  any  more  than  he  could  directly  recover  a  debt  due 
from  the  State  by  bringing  a  suit  against  her."  (Commonwealth  t;^. 
Matlock,  4  Dallas,  303.)  And  when  that  case  was  decided,  there 
was  a  statute  in  Pennsylvania  authorizing  the  jury  to  give  a  certifi- 
cate in  favor  of  the  defendant  for  any  amount  they  might  find  due  to 
him  from  plaintiff.     (1  Smith's  Laws,  49.) 

It  is  further  contended  that  the  act  of  Congress  of  1797  (1  Stat,  at 
Large,  515)  authorizes  the  rendition  of  verdicts  and  judgments  against 
the  United  States  in  cases  like  the  present.  That  act,  so  far  as  it 
need  be  stated,  is  as  follows :  ''  That  in  suits  between  the  United 
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States  and  individuals  no  claim  for  a  credit  shall  be  admitted  npon 
trial  but  such  as  shall  appear  to  have  been  presented  to  the  account- 
ing officers  of  the  treasury  for  their  examination,  and  by  them  dis- 
allowed, in  whole  or  in  part,  unless,"  &c.  (1  Stat,  at  Large,  515.) 
Neither  at  common  law,  nor  by  the  English  statutes  of  set-off,  can  a 
defendant  obtain  a  verdict  or  judgment  for  any  demand  against  the 
plaintiff;  nor  is  he  permitted  by  the  common  law  to  prove  any  matter 
of  set-off  not  connected  with  the  cause  of  action.  The  above-men- 
tioned act  of  17^7  has  been  construed  to  mean  that  credits  which 
originated  in  different  and  independent  transactions — that  is,  in  trans- 
actions having  no  relation  to  the  demand  sued  for —  may  be  proved 
afcer  being  disallowed  at  the  treasury.  (United  States  vs.  Wilkins,  6 
Wheaton,  135.)  But  we  do  not  understand  the  court  in  that  case  as 
giving  any  further  latitude  to  the  act  of  1797.  We  understand  by 
the  word  credit  in  that  act  such  payments  or  accounts  as  would  lessen 
or  defeat  the  cause  of  action.  If  Congress  had  intended  by  said  act  to 
intertiere  with  the  sovereignty  of  the  government,  and  subject  it  to 
the  verdicts  of  juries  and  judgments  of  courts,  they  would,  we  think, 
have  inserted  a  provision  expressly  saying  so.  That  there  can  be  no 
verdict  or  judgment  against  the  United  States  in  these  cases,  for  the 
excess,  appears  by  the  decision  in  the  before-cited  case  of  Beeside  V8, 
Walker,  in  which  Beeside's  counsel  relied  upon  the  said  act  of  1797. 
The  claimant,  therefore,  depending  alone  upon  the  verdict  of  the 
jury  and  judgment  of  the  court,  to  which  we  have  referred,  in  order 
to  sustain  his  suit,  is  not,  in  our  opinion,  entitled  to  recover. 


IN  THE  COURT  OF  CLAIMS. 
OCTOBEK  18,  1859. 

Eleazer  W.  Biplbt's  Administrator  vs.  the  United  States. 

scarburgh,  j. 

On  the  29th  day  of  May,  A.  D.  1839,  in  a  suit  then  pending  be- 
tween the  United  States,  plaintiffs,  and  the  petitioner's  intestate, 
Eleazer  W.  Bipley,  defendant,  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  the  jury  found  the  fol- 
lowing verdict,  which  was  ordered  to  be  recorded:  "The  jury  in 
this  case  find  a  verdict  for  the  defendant  for  the  sum  of  twenty  thou- 
sand five  hundred  and  ninety-six  dollars  and  twelve  cents,  including 
his  pension  from  the  year  1834  to  this  date,  at  the  rate  of  thirty  dol- 
lars per  month;"  and  thereupon  the  court  proceeded  as  follows: 
"Whereupon  it  is  considered  by  the  court  that  the  plaintiffs  take 
nothing  by  their  petition,  and  that  it  be  certified  in  conformity  with 
the  foregoing  verdict  that  the  plaintiffd  are  indebted  unto  the  de- 
fendant in  the  sum  of  twenty  thousand  five  hundred  and  ninety-six 
dollars  and  twelve  cents." 

Since  that  time  the  United  States  have  paid  to  Eleazer  W.  Btpley 
his  pension  for  the  period  stated  in  the  above-mentioned  verdict, 
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amounting  to  the  sum  of  $7,350.  The  petitioner  now  claims  the 
difference  between  this  sum  and  the  amount  found  by  the  jury,  with 
interest  thereon  ;  and  the  only  evidence  offered  by  him  in  support  of 
this  claim  is  the  record  of  the  proceedings  in  the  above-mentioned 
suit. 

The  finding  of  a  jury  in  any  case  is  effectual  between  the  parties 
to  the  action  only  to  the  extent  that  it  is  recognized  and  carried  out 
by  the  judgment  of  the  court.  Hence  the  real  question  which  arises 
in  this  case  is,  whether  the  record  exhibited  by  the  petitioner  shows 
a  judgment  in  behalf  of  his  intOsState  against  the  United  States  for 
the  amount  claimed  by  him.  The  petition  in  this  case  is  in  the 
nature  of  an  action  on  a  judgment.  If  the  United  States  were  suable 
in  the  ordinary  courts  of  law,  could  the  petitioner  maintain  such  an 
action  against  them  on  this  record?  There  can  be  but  one  answer  to 
this  question.  The  only  judgment  rendered  by  the  court  was,  that 
the  plaintiffs  take  nothing  by  their  bill.  The  rest  of  the  entry  made 
by  the  court  was  a  mere  certificate  that  the  plaintiffs  were  indebted 
to  the  defendant  in  the  amount  found  by  the  jury.  If  the  court  had 
intended  to  give  a  judgment  for  this  amount  against  the  plaintiffs,  the 
form  would  have  been  different — that  the  defendant  recover  the  same 
against  tke  ptainiiff.  But  the  certificate  is  not  in  the  form  of  a  judg- 
ment;  nor  was  it  designed  to  be  a  judgment.  The  court  in  its  judg- 
ment treated  the  finding  of  the  jury  as  merely  a  verdict  for  the 
defendant.  In  legal  intendment  such  is  the  true  character  of  the 
verdict  and  judgment  now  offered  in  evidence.  Therefore,  if  the 
United  States  were  suable  in  the  ordinary  courts,  the  petitioner  could 
not  maintain  an  action  against  them  for  the  amount  now  claimed  by 
him  upon  this  record.  For  the  same  reason  it  is  not  sufficient  to 
maintain  the  claim  set  up  by  him  in  his  petition.  There  is  no  such 
judgment  as  the  petitioner  has  insisted  upon. 

If  the  court  had  proceeded  to  render  a  formal  judgment  against 
the  United  States  in  the  action  between  them  and  the  petitioner's  in- 
testate, how  far  that  judgment,  so  long  as  it  remained  unreversed, 
would  be  binding  on  the  United  States^  is  a  question  which  does  not 
arise  in  this  case. 

I  concur  in  the  opinion  of  the  court  that  the  petitioner  is  not  en- 
titled to  relief. 


36th  Congbess,  )    HOUSE  OF  REPRESENTATIVES.  (  Rep.  C.  0, 
let  Session,     j  \  No.  228. 


ANTHONY  ADDISON,  ADMINISTRATOR  OF  MARGARET 

LEITCH. 


Febbitabt  11, 1860. — Reported  from  the  Court  of  Claims ;  committed  to  a  Committee  of  the 

Whole  HoQse,  and  ordered  to  be  printed. 


The  Coukt  op  Claims  submitted  the  following 

REPORT. 

To  the  honorahle  the  Senate  and  House  of  Repreaentativea  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  rcRpectfuUy  presents  the  following  documents 
as  the  report  in  the  case  of 

ANTHONY  ADDISON,  ADMINISTRATOR  OF  MARGARET 

LEITCH  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documentary^evidence  withdrawn  from  the  Senate  and  filed  in 
the  case  with  other  statements  by  the  claimant^  transmitted  to  the 
Senate. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 

5.  Opinion  of  the  court  delivered  by  Loring,  J.,  adverse  to  the 

claim. 

6.  Separate  opinion  delivered  by  Scarburgh,  J.,  concurring. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  herunto  set  my  hand  and  affixed  the 
r       -1  seal  of  said  court,  at  Washington,  this  fifth  day  of  December, 

LL.    S.J    ^      jj      jggg^ 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


IN  THE  TTNrrED  STATES  COURT  OF  CLAIMS. 

AnTHOKY  Addtsok,  administrator  of  Mrs.  Margaret  Leitch,  widow  of 
the  late  Major  Andrew  Leitch  of  the  rerolutionary  army,  vs.  Thb 
UiffiTBD  States. 

To  the  Jtonoraile  the  United  States  Court  of  Claims: 

The  petition  of  Anthony  Addison,  administrator  of  the  late  Marga- 
ret Leitch,  widow  of  the  late  Major  Andrew  Leitch  in  the  army  of  the 
revolution,  respectfully  represents : 
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That  they  are  the  children  and  only  heirs  of  Sarah  Addison,  de- 
ceased, who  was  daughter  and  only  heir  of  said  Major  Andrew  Leitch, 
and  of  Margaret  Leitch,  his  widow,  as  aforesaid. 

That  Major  Andrew  Leitch  died  of  wounds  received  in  hattle  the 
15th  of  September,  1776  ;  in  consequence  of  which,  and  by  virtue  of 
the  resolution  of  Congress  of  the  24th  of  August,  1780,  his  widow 
became  entitled  to  receive  from  the  United  States  the  half-pay  of  a 
Major  for  the  period  of  seven  years. 

That  claims  were  preferred  to  the  first  Congress  in  behalf  of  the 
widows  and  orphans  of  officers  who  had  died  in  the  service — among 
them  the  widow  of  Major  Andrew  Leitch — who  were  entitled  to  the 
seven  years  half-pay  of  their  deceased  husbands,  under  the  resolution 
of  the  24th  August,  1780  ;  and  on  the  28th  February,  1791,  the  se- 
lect committee,  to  which  the  subject  was  referred,  reported  a  bill,  No. 
139,  which  passed  the  Senate,  and  was  postponed ;  that  those  claims 
were  afterwards,  from  time  to  time,  presented  to  Congress,  till,  on  the 
SOth  June,  1834,  an  act  was  approved,  ^'for  the  relief  of  the  legal 
representatives  of  Lucy  Bond,  Hannah  Douglass,  Elizabeth  Gk)odwin, 
and  Margaret  Leitch,"  directing  the  seven  years  half-pay  due  to  them 
under  the  resolution  of  24th  August,  1780,  to  be  paid  to  their  children 
or  legal  representatives. 

That,  in  pursuance  of  this  law,  the  legal  representatives  of  Margaret 
Leitch  received  the  amount  of  the  seven  years  half-pay  ($2,100)  due  to 
them  as  aforesaid,  but  without  the  interest  which  had  accrued  thereon. 

That  afterwards,  your  petitioners,  believing  thej^were  justly  entitled 
to  six  per  cent  interest  on  the  aforesaid  sum,  from  the  time  it  became 
due,  preferred  their  claim  to  Congress  for  the  same,  and  at  the  2d 
session  of  the  26th  Congress  a  bill.  No.  185,  for  the  payment  of  the 
interest,  passed  the  Senate  without  opposition,  but  did  not  reach 
the  House  of  Representatives  in  time  to  be  acted  on  by  that  body. 
At  the  subsequent  session  the  Senate  ordered  the  papers  to  be  taken 
from  the  files  and  referred  to  the  Committee  on  Bevolutionary  Claims, 
but  the  principal  papers  connected  with  the  case  were  missing,  having 
been  lost  or  mislaid  ;  in  consequence  of  which  the  prosecution  of  the 
claim  has  been  neglected  till  now.  For  the  sake  of  more  speedy  ac- 
tion, it  has  been  withdrawn  from  the  Senate,  and  proceedings  institu- 
ted in  the  honorable  the  Court  of  Claims,  and  believing  also  that  no 
other  papers  will  be  deemed  necessary  by  it,  than  those  which  accom- 
pany this  petition. 

This  claim  rests  upon  the  resolution  of  Congress  passed  the  3d  of 
June,  1784,  in  the  following  words,  viz :  "  That  an  interest  of  six  per 
cent  per  annum  shall  be  allowed  to  all  creditors  of  the  United  States 
for  supplies  furnished  or  services  done,  from  the  time  that  the  payment 
became  due." 

Was  the  widow  of  Major  Andrew  Leitch  a  creditor  of  the  United 
States,  in  the  meaning  of  the  resolution  ? 

If  Major  Leitch  had  lived  and  continued  in  the  service  to  the  end  of 
the  war,  he  would  have  been  entitled  to  half-pay  for  life,  as  he  would 
then  have  fulfilled  the  conditions  stipulated  by  the  resolution  of  the 
16th  of  May,  1778,  and  earned  a  right  thereto  by  meritorious  services. 

But  he  died  on  the  battle  field.    He  died  in  the  service.    By  his 
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death  he  was  deprived  of  the  enjoyment  of  the  half-pay,  to  which, 
had  he  continued  in  the  service  to  the  end  of  the  war,  he  would  have 
been  entitled,  and  his  family  of  its  head  and  protector. 

In  consideration  of  these  things,  as  an  act  of  sheer  justice.  Con- 
gress constituted  his  widow,  hy  the  resolution  of  the  24th  of  August, 
1780,  his  representative,  and  directed  that  she,  representing  him, 
should  receive  the  half-pay  of  her  husband,  ^^  to  commence  from  the 
time  of  his  death,  and  continue  for  the  term  of  seven  years." 

Thus  was  his  widow  constituted,  by  law,  a  creditor  of  the  United 
States^  and  as  such  she  was  recognised  by  the  act  for  her  relief,  of  the 
30th  of  June,  1884.  And  she  was  a  creditor  for  services  done — ^the 
devotion  and  sacrifice  of  the  time,  the  talents,  and  the  life  of  her  hus- 
band, whose  representative  she  was  by  law.  Major  Leitch  shed  his 
blood  and  died  in  his  country's  service.  Greater  service  can  no  man 
render  than  this — ^the  laying  down  of  his  life  for  his  country. 

If,  then,  the  widow  of  Major  Andrew  Leitch  was  a  creditor  of  the 
United  States,  for  services  rendered  by  him,  and  this  is  admitted  by 
the  act  of  June  30,  1834,  interest  is  due  to  your  petitioners  on  the 
half-pay  that  was  due  to  her  from  the  time  the  payment  of  the  same 
became  due.  And,  trusting  that  the  honorable  the  Court  of  Claims 
will  find  no  difficulty  in  reporting  the  same  to  Congress,  they  will 
ever  pray,  &c. 

J.  F.  POLE,  Oaunad  for  Cflaimants. 


DierrBicT  of  Columbia,  )  ^ . 
WashingUm  County,   S 


The  Untied  States  of  America  to  ail  persons  to  whom  these  presents 

shall  come,  greeting : 

Enow  ye,  that  whereas  Margaret  Leitch,  late  of  Washington  county, 
deceased,  hath  died  intestate,  as  it  is  said,  leaving  certain  goods,  chat- 
tels, and  personal  estate  to  be  administered:  Ifow  know  ye.  That 
administration  of  all  and  singular  the  goods,  chattels,  rights^  and 
credits  of  the  said  Margaret  I^iteh,  deceased,  is  hereby  granted  and 
committed  unto  Antbony  Addison,  of  Washington  county  and  Dis- 
trict of  Columbia. 

Witness,  William  F.  Fureell,  esquire,  judge  of  the  orphans'  court 

of  Washington  county  aforesaid,  this  19th  day  of  February,  in 

[l.  8.]  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-nine, 

and  of  the  independence  of  the  United  States  the  eighty-third. 

Teste:  EDWARD  N.  EOACH,  Begister  of  WiUs. 

I  do  swear  that  I  will  well  and  truly  administer  the  goods,  chattels, 
and  personal  estate  of  Margaret  Leiteh,  deceased,  to  the  best  of  my 
knowledge,  according  to  law,  and  will  give  a  just  account  of  my  ad- 
ministration when  tbereto  I  shall  be  lawfully  called.     So  help  me  God. 

A.  ADDISON. 

Sworn  to  in  open  court. 

Teste :  EDWARD  N.  ROACH,  Begister  of  WUls. 


ANIHONT  ADDISON. 


IN  THE  COUBT  OF  C£AIMS. 


Anthony  Addison,  administrator  of  Mrs.  Margaret  Leitch,  widow  of 
the  late  Major  Andrew  Leitch,  of  the  army  of  the  revelation,  V9. 
Thb  Unitbd  Statbs. 

The  Claimant's  Brief. 

The  facts  in  this  case  are  these: 

Ist.  The  petitioner  represents  the  late  Mrs.  Margaret  Leitch,  who 
was  the  widow  of  the  late  Major  Andrew  Leitch,  of  the  army  of  the 
revolution,  and  who  died  in  the  service,  having  heen  killed  or  mor- 
tally wounded  in  battle  on  the  16th  or  16th  of  ^ptember,  1776. — (See 
printed  record,  p.  7,  exhibits  F  and  H.) 

2d.  That  Andrew  Leitch,  the  husband  of  said  Margaret  Leitch^  was 
a  major  in  the  army  of  the  revolution,  duly  commissioned  by  Congress, 
and  died  in  the  service  as  aforesaid. — (See  same  references.) 

3d.  That  Margaret  Leitch  was  recognized  by  law  as  the  widow  of 
Maior  Andrew  Leitch  aforesaid,  and  as  such  declared  to  be  entitled, 
under  the  resolution  of  24th  of  August,  1780,  to  receive  the  half-pay 
of  her  husband  for  seven  years. — (See  Record,  p.  7,  extracts  from  act 
June  30,  1834,  ch.  217.) 

4th.  That  the  State  of  Virginia,  to  which  Major  Leitch  belonged, 
made  no  provision  for  the  payment  of  the  seven  years'  half-pay  to  his 
widow  during  her  lifetime,  or  to  her  daughter  afterwards. — (See  Re- 
cord, pp.  7  and  8.) 

6th.  That  application  was  mcule  to  the  first  Congress  under  the  fed- 
eral government  for  the  payment  of  this  claim,  and  again  in  1791, 
but  without  success. — (See  Record,  pp.  7  and  8,  extracts  from  report 
of  Secretary  of  War,  to  House  of  Reps.,  Feb.  16,  1791.) 

6th.  That  at  length,  June  30, 1834,  Congress  passed  an  act  direct- 
ing the  payment  of  the  seven  year's  half-pay  due  to  Mrs.  Leitch  un- 
der the  resolution  of  24th  August,  1780,  which,  with  the  exclusion  of 
the  interest  thereon,  equally  due  under  the  resolution  of  3d  of  June, 
1784,  was  paid  to  the  assignee  of  Mrs.  Sarah  Addison,  daughter  and 
only  heir  of  Mrs.  Margaret  Leitch,  in  August,  1834;  and  it  is  for  the 
interest  aforesaid  that  this  action  is  brought. — (See  Record,  pp.  6,  6, 
and  7.) 

Positions  assumed. 

1st.  That  the  resolution  of  24th  August,  1780,  extending  the  reso- 
lution of  15th  May,  1778,  '^granting  half  pay  for  seven  years  to  the 
oflScers  of  the  army  who  should  continue  in  service  to  the  end  of  the 
war,"  to  the  widows,  &c.,  of  those  officers  who  had  died  or  should 
thereafter  die  in  the  service,  put  such  widows,  at  the  time  of  the  death 
of  such  officers,  in  precisely  the  same  position  their  husbands  would 
have  occupied  at  the  end  ot  the  war,  had  they  lived  and  continued  in 
the  service  till  then;  and  consequently  the  obligation  of  the  United 
States  was,  in  every  respect,  the  same  to  them  as  it  would  have  been 
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to  their  husbands  had  they  lived  and  continaed  in  the  service  till  the 
end  of  the  war. 

2d.  That  by  these  two  resolutions  (of  the  15th  May,  1*778,  and  24th 
August,  1780,)  the  widows  of  oflScers  dying  in  the  service,  had  a 
right  to  half  the  pay  of  their  husbands,  and  were  entitled  to  receive 
the  same  for  seven  years.  It  was  a  voluntary  contract  on  the  part  of 
the  United  States  with  them,  in  consideration  of  the  meritorious  ser- 
vices and  death  of  their  husbands,  and,  being  so  entitled,  were  credit- 
ors of  the  United  States  in  the  contemplation  of  the  resolution  of  the 
3d  of  June,  1784,  allowing  an  interest  of  six  per  cent,  per  annum  to 
all  creditors  of  the  United  States  for  supplies  furnished  or  services 
done,  &c. 

3d  position.  That  Andrew  Leitch  having  been  a  major  duly  com- 
missioned by  Congress  in  the  military  service  of  the  United  States  in 
the  revolutionary  war,  and  having  died  in  the  service,  his  widow, 
Mrs.  Margaret  Leitch,  living  and  unmarried  on  the  24th  of  August, 
1780,  was  entitled  to  the  benefit  of  the  resolution  of  Congress  of  that 
date  allowing  to  the  widows  of  those  officers  who  had  died,  or  should 
thereafter  die  in  the  service,  half  the  pay  of  such  officers  for  the  term 
of  seven  years;  and,  being  so  entitled,  she  was  a  creditor  of  the  Uni- 
ted States,  according  to  the  intent  and  meaning  of  the  resolution  of 
3d  of  June,  1784,  allowing  an  interest  of  six  per  cent,  per  annum  to 
all  creditors  of  the  United  States  for  supplies  furnished  or  for  services 
done,  and  her  representative  is  entitled  to  the  benefit  of  the  same  as 
claimed  by  him. 

4th.  That  the  act  of  Congress  of  the  30th  June,  1834,  chapter  217, 
"for  the  relief  of  the  legal  representatives  of  Lucy  Bond,  Hannah 
Douglas,  Elizabeth  Goodwin,  and  Margaret  Leitch,"  acknowledges 
Mrs.  Margaret  Leitch  to  have  been  a  creditor  of  the  TJnited  States  by 
virtne  of  the  resolution  of  24th  August,  1780,  aforesaid. 

5th  position.  That  this  claim  never  was  affected  by  any  of  the  stat- 
utes of  limitation;  and  if  it  was,  the  bar  was  removed  by  the  act  of  23d 
March,  1792,  chapter  11,  demand  having  been  made  of  the  federal 
government  as  early  as  the  first  Congress,  while  the  act  of  30th  June, 
1834^  chapter  217,  if  that  were  not  sufficient,  would  reinstate  it  in  all 
its  original  force  and  validity. 

JOSIAH  F.  FOLK.Oounsd  far  Claimant. 


IN  THE  COURT  OP  CLAIBiS. 

James  L.  Addison,  and  seven  others,  vs.  Thk  United  States. 

soLicrroR's  brief. 

Claim  for  interest  on  half-pay  granted  by  Congress  in  1834,  to  the  legal 
representatives  of  Margaret  Leitch,  widow  of  Major  Andrew  Leitch, 
of  the  army  of  the  revolution. 

material  facts  as  understood  by  the  solicitor. 

First.   That  Andrew  Leitch  was  a  major  in  a  Virginia  continental 
regiment,  and  was  killed  on  the  16th  of  September,  1776. — (Record, 

p.  T.) 
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Second.  That  on  the  24th  of  August,  1780,  Congress  passed  the 
following  resolution,  (3  vol.  Journals,  612,  513:) 

^'That  the  resolution  of  the  15th  of  May,  1778,  granting  half-pay 
for  seven  years  to  the  officers  of  the  army  who  should  continue  in  ser- 
vice to  the  end  of  the  war,  be  extended  to  the  widow  of  those  officers 
who  have  died,  or  shall  hereafter  die,  in  the  service;  to  commence 
from  the  time  of  such  officer's  deaths  and  continue  for  the  term  of 
seven  years ;  or  if  there  be  no  widow,  or  in  case  of  her  death  or  inter- 
marriage^  the  said  half-pay  to  be  given  to  the  orphan  children  of  the 
officer  dying  as  aforesaid,  if  he  shall  have  left  any ;  and  that  it  be 
recommended  to  the  legislatures  of  the  respective  States  to  which  such 
officers  belong,  to  make  provision  for  paying  the  same  on  account  of 
the  United  States." 

Third.  That  an  act  of  Congress  was  passed  on  the  30th  of  June, 
1834,  (6  U.  S.  L.,  590,)  authorizing  the  payment  "  to  the  legal  repre- 
sentatives of  Margaret  Leitch,  widow  of  Andrew  Leitch,  a  major  in  the 
army  of  the  revolution,  who  died  in  the  service  on  the  16th  of  Sep- 
tember, 1776,  *  *  the  seven  years'  half-pay  of  said  officers  respect- 
ively to  which  their  widows  and  children  were  entitled  by  the  resolu- 
tion of  Congress  of  the  24th  of  August,  1780," 

Fourth.  That  under  the  last-mentioned  act  persons  claiming  to  be 
the  legal  representatives  of  Margaret  Leitch  received  $2,100  as  the 
seven  years'  half-pay. 

Fifth.  There  is  no  evidence  in  this  case  that  Margaret  Leitch  was, 
at  the  time  of  his  death,  the  widow  of  Major  Andrew  Leitch,  except 
the  recital  in  the  act  of  1834. 

Stocth.  There  is  no  evidence  in  this  case  that  Sarah  Addison  was 
the  child  and  only  heir-at-law  of  Andrew  and  Margaret  Leitch,  at  the 
time  of  the  Major's  death,  or  at  the  date  of  the  resolution,  or  that  she 
is  now  dead. 

Seventh.  There  is  no  evidence  in  this  case  that  the  petitioners  are 
the  children  and  only  heirs-at-law  of  Sarah  Addison,  or  that  they  are 
her  legal  representatives. 

Eighth.  There  is  no  evidence  that  those  entitled,  on  account  of  the 
service  and  death  of  Major  Leitch,  did  not  receive  the  same  from  Vir- 
ginia, the  State  to  which  he  belonged. 

Ninth.  It  is  not  shown  whether  the  widow  of  Major  Leitch  had 
married  again  or  not,  at  the  time  the  resolution  of  1780  was  passed. 

Tenth.  There  is  no  evidence  that  at  the  time  of  the  settlement  at 
the  treasury,  under  the  act  of  1834,  any  claim  was  made  for  interest, 
or  that  the  party  demanding  pay  under  it  desired  any  other  construc- 
tion should  be  put  upon  that  act  than  the  one  that  was  so  put  by  the 
accounting  officers,  confining  the  claim  to  the  amount  actually  allowed 
and  paid. 

LEGAL  FROPOSrnONS. 

First.  If  Sarah  Addison  was  the  only  chUd  of  Major  Leitch  and 
Margaret  his  tvife,  she  tvotUd  not  have  been  entitled  to  the  seven  years* 
half -pay  under  the  resolution  of  1780,  tvithxmt  proving  herself  an  orphan 
child  at  the  date  of  the  resolution^  and  that  her  father's  widow  was 
either  dead,  or  had  intermarried  prior  to  that  time. 

None  of  these  facts  are  shown.    The  resolution  of  Congress,  of  24th 
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Angnst,  1780,  makes  proyision  for  the  widow  if  she  be  living  and  re- 
mained unmarried. 

If  there  had  been  no  widow,  or  she  had  died  or  had  married,  then  the 
half-pay  was  to  be  given  to  the  orphan  children,  if  any.  If  there  was 
no  tmmarried  widow  or  orphan  children,  then  there  was  no  one  to 
receive  the  promised  reward,  because  it  extended  to  no  other  persons. 

Now,  unless  it  is  shown  that  there  was  no  such  unmarried  widow 
to  take  the  proffered  bounty,  then  it  is  clear  that  if  there  were  orphan 
children,  they  could  not  take. 

Bat  in  addition  to  showing  that  there  was  no  widow  who  could  take, 
it  must  also  appear  that  Sarah  Addison  was  an  orplixin  child  (and  I 
think  at  the  date  of  the  resolution)  of  Major  Leitch,  or  else  she  would 
not  have  been  entitled. 

If  the  true  construction  of  the  resolution  is,  that  it  was  payable  to 
thoee  who  were  orphans  at  the  time  of  Major  Leitch's  death,  the  result 
18  the  same,  because  she  is  not  shown  to  have  been  an  orphan  at  that 
time. 

An  orphan  in  law,  is  a  minor  child  who  has  lost  one  of  its  parents. 
(See  2  Bovier,  L.  D.,  p.  256,  and  cases  there  cited.) 

It  follows  that  enough  has  not  been  shown  to  have  entitled  Sarah 
Addison  to  the  seven  years'  half-pay,  if  this  was  an  original  applica- 
tion under  the  resolution  of  1780,  or  under  the  law  of  1834. 

Bbookd  If  Sarah  Addison  had  been  entitled  to  the  seven  years'  half- 
pay,  neither  her  children ,  nor  heirs-at-laiOj  nor  legal  representativeSj 
toaidd  have  been  entitled  thereto  under  the  resolution  of  1780,  or  law 
of  1834. 

The  proffered  bounty  was  to  those  who  were  supposed  to  be  actual 
snfferers  by  the  loss  of  a  husband  or  farther^  in  consequence  of  his  be- 
ing in  the  public  service.  The  greatest  and  only  sufferer  would  be  the 
widow,  if  there  were  minor  children.  If  she  had  re-married,  it  was  pre- 
sumed the  second  husband  would  provide  for  her.  But  if  there  were 
snch  children,  still  their  support  would  fall  upon  her.  But  if  there 
was  no  widow,  then  the  minor  children,  if  any,  would  be  sufferers  by 
loeing  an  only  parent,  and  for  want  of  means  of  support  which  he 
would  have  earned.  Those  not  minors,  it  was  supposea  were  compe- 
tent to  take  care  of  themselves.  It  was  presumed  those  old  enough 
to  have  children  would  be  competent  to  take  care  of  them.  Hence, 
the  resolutions  stopped  after  providing  for  unmarried  widows,or  where 
there  was  none,  for  the  minor  children. 

The  promise  was  not  transmissible  as  an  inheritance.  The  children 
of  Sarah  Addison  were  not  in  any  way  provided  for,  and  theretbre 
were  never  entitled  to  anything  under  the  resolution. 

Thibd.     This  daim,  if  ever  valid,  is  barred  by  the  law  of  limitations, 

1.  The  claim  is  a  stale  one,  having  its  origin  almost  seventy-eight 
years  ago. 

It  appears,  by  the  petitioner's  own  statement,  that  the  principal 
claim  laid  unattended  to  from  1780  to  1791,  a  period  of  eleven  years. 
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before  there  was  any  action.  What  action  took  place  between  1791 
and  1834  does  not  appear.  From  1837  to  the  institution  of  this  suit 
in  1864,  a  period  of  twenty-one  years,  nothing  appears  to  have  been 
done.  The  excuse  for  this  last  delay  is  the  losing  or  mislaying  of 
papers,  which  is  not  proved,  while  it  is  clearly  inferable  from  the 

Petition  that  the  papers  now  relied  upon  as  evidence  were  never  lost. 
'he  proceedings  before  the  accounting  officers,  and  the  volume  of 
State  papers  entitled  '^Claims,"  have  always  been  accessible,  and 
these,  with  the  acts  of  Congress,  constitute  the  whole  of  the  evidence. 

2.  The  principal  claim  is  barred  by  statute.  The  following  shows 
the  legislation  on  this  subject : 

When  Congress  enacts  a  bar  or  limitation  upon  claims,  it  remains 
in  force,  and  is  binding  upon  all  persons,  and  upon  branches  of  the 
government,  until  the  same  authority  removes  it. 

Both  the  Congress  of  the  confederation  and  the  Congress  under  the 
Constitution  have  passed  limitation  laws  applicable  to  these  revolu- 
tionary claims. 

The  following  resolve  was  passed  on  the  2d  of  November,  1785. 

**  Resdvedy  That  all  persons  having  claims  for  aervicea  performed 
in  the  military  department^  be  directed  to  exhibit  the  same  for  liquida- 
tion to  the  commissioners  of  army  accounts,  on  or  before  the  first  day 
of  August  ensuing  the  date  hereof,  and  that  all  claims  under  the  descrip- 
tion above  mentioned,  which  may  be  exhibited  after  that  period,  shall 
forever  thereafter  be  precluded  from  adjustment  or  allowance,  and  that 
the  commissioner  of  army  accounts  give  public  notice  of  this  resolve 
in  all  the  States  for  the  term  of  six  months." — (10  vol.  Old  Journal, 
p.  366;  in  last  edition,  vol.  4,  p.  603.) 

This  resolution  was  limited  to  claims  for  personal  services.  On  the 
23d  of  July,  1797,  another  resolution  was  passed,  virtually  extending 
the  time  of  presentation,  and  including  all  branches  of  the  military 
service.— (12  vol.  Old  Journal,  114;  2d  ed.,  4  vol.,  762-3.) 

^^  Resolved,  That  all  persons  having  unliquidated  claims  against  the 
United  States,  pertaining  to  the  late  commissary's,  quartermaster's, 
hospital,  clothier's,  and  marine  departments,  shall  exhibit  their  par- 
ticular abstract  of  such  claims  to  trie  proper  commissioner  appointed 
to  settle  the  accounts  of  those  departments  within  eighJt  months  of  the 
date  hereof ;  and  all  persons  having  other  unliquidated  claims  against 
the  United  States  shall  exhibit  a  particular  abstract  thereof  to  the 
Comptroller  of  the  Treasury  of  the  United  States  within  one  year  from 
the  date  hereof ;  and  all  accounts  not  exhibited  as  aforesaid  shall  be 
precluded  from  settlement  or  allowance." 

As  early  as  the  27th  of  March,  1792,  Congress  made  the  following 
provision,  (1  U.  S.  L.,  245:) 

^^  That  the  operation  of  the  resolutions  of  the  late  Congress  of  the 
United  States,  passed  on  the  2d  day  of  November,  1785,  and  the  23d 
day  of  July,  1787,  so  far  as  they  have  barred  or  may  be  construed  to 
bar  the  claims  of  any  officer,  soldier,  artificer,  sailor,  or  marine  of  the 
late  army  or  navy  of  the  United  States,  for  personal  services  rendered 
to  the  United  States  in  the  military  or  naval  departments,  shall,  from 
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and  after  passing  of  this  act,  be  suspended  for  and  during  the  term  of 
tuH>  years.  And  that  every  such  officer,  soldier,  artificer,  sailor,  and 
marine  having  claims  for  services  rendered  to  the  United  States  in  the 
military  or  naval  departments,  who  shall  exhibit  the  same  for  liqui- 
dation at  the  Treasury  Department  of  the  United  States  at  any  time 
during  the  said  two  years,  shall  be  entitled  to  an  adjustment  and  an 
allowance  thereof  on  the  same  principles  as  if  the  same  had  been  exhib* 
ited  within  the  time  prescribed  by  the  aforesaid  resolutions  of  Con- 
gress: Provided^  That  nothing  herein  shall  extend  to  claims  for  rations 
or  subsistence  money." 

This  is  an  absolute  bar,  after  the  27th  of  March,  1794,  of  every- 
thiDg  except  subsistence  money.  The  resolutions  of  1786  and  1787, 
after  the  suspension  of  two  years,  would  remain  in  force  as  to  all 
claims.  This  act  of  1792  is  also  a  bar  as  to  everything  except  rations 
and  subsistence  money. 

The  next  year,  on  the  12th  of  February,  1793,  Congress  legislated 
again  upon  this  subject,  and  made  the  following  provisions  which  re- 
main in  force,  (1  U.  S,  L.,  301^ 

' '  That  all  claims  upon  the  United  States  for  services  or  supplies, 
or  for  other  cause,  matter,  or  thing,  furnished  or  done,  previous  to  the 
4th  of  March,  1789,  whether  founded  on  certificates  or  other  written 
documents  from  public  officers  or  otherwise,  which  have  not  already 
been  barred  by  any  act  of  limitation,  and  which  shall  not  be  presented 
at  the  treasury  before  the  first  day  of  May,  1794,  shall  forever  after 
be  barred  and  precluded  from  settlement  and  allowance :  Provided j 
That  nothing  herein  contained  shall  be  construed  to  affect  loan  office 
certificates,  certificates  of  final  settlement,  indents  of  interest,  bal- 
ances entered  on  the  books  of  the  Register  of  the  Treasury,  certificates 
issned  by  the  Register  of  the  Treasury,  commonly  called  registered 
certificates,  loans  of  moneys  obtained  in  foreign  countries,  or  certifi- 
cates issued  pursuant  to  the  act  entitled  ^  An  act  making  provision  for 
the  debt  of  the  United  States:'  And  provided  further^  That  nothing 
herein  contained  shall  be  construed  to  prohibit  the  proper  officers  of 
the  treasury  from  demanding  an  account  or  accounts  to  be  rendered 
for  any  moneys  heretofore  advanced  and  not  accounted  for,  or  from 
admitting,  under  the  usual  forms  and  restrictions,  credits  for  expen- 
ditures equal  to  the  sums  so  advanced. 

*  *  §  2.  That  it  shall  be  the  duty  of  the  Auditor  of  the  Treasury  to  re- 
ceive all  such  claims  as  have  not  been  heretofore  barred  by  any  act  of 
limitation,  as  shall  be  presented  before  the  time  aforesaid,  with  the 
certificates  or  other  documents  in  support  thereof,  and  to  cause  a  record 
to  be  made  of  the  names  of  the  persons,  and  of  the  time  when  the  said 
claims  are  presented  ;  which  record  shall  be  made  in  the  presence 
cf  the  person  or  persons  presenting  the  same,  and  shall  be  the  ordy 
evidence  that  the  said  claims  were  presented  during  the  time  limited 
by  this  act." 

This  act  covered  all  claims  not  previously  barred,  and  there  is  no 
pretence  in  the  evidence  that  the  present  claim  was  presented  in  con- 
formity with  this  act.     It  follows  that  it  is  barred  by  this  statute. 

The  act  of  July  9,  1798,  (1  U.  S.  L.,  580,)  applies  exclusively  to 
"  credits  on  the  books  of  the  treasury  for  transactions  during  the  late 
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war,  which y  according  to  the  course  of  the  treaanrj,  haye  hitherto 
heen  discharged  by  issaing  certificates  of  registered  debt."  These  are 
barred  after  the  Ist  of  March,  1799.    This  act  has  no  applicability. 

The  above  qnoted  acts  are  clearly  a  bar  to  the  daims  now  pre- 
sented, nnless  subsequent  legislation  has  repealed  them.  The  cbom- 
ants  contend  it  has.  They  say  that  the  act  of  1834  suspended  these 
acts.  It  doubtless  did  so,  but  only  to  the  extent  of  what  the  special 
tribunal  created  by  it  found  to  be  due  to  the  claimant.  The  suspen- 
sion was  not  express,  but  grew  out  of  the  repugnancy  of  its  provisions 
to  those  previously  existing.  It  extended  only  to  what  the  aoooanting 
ofScers  deemed  was  within  the  ^^  principles  of  equity  and  justice. '^ 
Their  authority  was  special  and  limited,  but  as  to  no  other  tribunal 
were  the  previous  acts  suspended.  Having  been  executed,  the  act  of 
1834  is  dead  as  to  everybody,  eyen  including  the  accounting  officers. 
The  suspension  was  no  broader  than  their  action.  If  that  act  is  alive 
and  in  mrce,  so  that  this  court  can  act  upon  it,  then  it  must  be  equally 
so  as  to  those  officers,  and  they  can  still  entertain  jurisdiction  and  act 
upon  the  claims  now  presented.  If  this  is  so^  which  is  denied,  then, 
instead  of  applying  to  this  court  for  relief,  the  parties  should  call  upon 
those  officers  to  readjudicate  his  case,  because  they  have  just  as  much 
power  and  right  to  review  their  own  decisions  as  this  court  has  to  re- 
view them.  Congress. alone  can  remove  this  bar,  created  by  these 
statutes.  Until  it  does  so,  this  court  is  bound  to  observe  them,  and 
hence  must  hold,  on  this  as  well  as  on  other  grounds,  that  the  claim- 
ants have  no  legal  demand  upon  the  United  States  for  any  claim 
growing  out  of  the  act  of  1780  granting  seven  years'  half-pay. 

The  last  clause  of  the  first  section  of  the  act  of  the  23d  of  March, 
1792,  shows  that  the  practical  construction  of  the  previous  act  of  1786 
and  1787  had  been  that  they  applied  to  and  barred  these  seven-year 
half-pay  claims.  It  recognized  and  affirmed  this  construction  by  post^ 
poning  its  effect  for  the  period  of  two  years. 

It  thus  appears  that  the  principal  claim  had  been  barred  from  1794 
to  1834,  a  period  of  forty  years,  when  the  act  of  the  latter  year  was 
passed.  Congress,  in  the  exercise  of  its  discretion,  revived  the  right 
m  favor  of  certain  persons,  so  as  to  give  them  the  seven  years'  half- 
pay,  but  nothing  else.  The  latter  act  did  not  remove  the  statute  of 
limitations,  except  as  to  the  amount  of  this  half-pay  which  has  been 
paid.  At  its  date  the  whole  claim,  in  all  its  parts,  was  barred,  and 
such  bar  has  not  been  removed  as  to  anything  not  already  acted  upon 
and  fully  paid. 

Fourth.  The  act  of  1784  did  not  provide  far  the  payment  of  interest 
in  hatf-pay  cases. 

The  provision  under  which  interest  is  claimed  to  be  due  is  found  in 
4  vol.  tfournals,  p.  443,  under  date  of  June  3^  1784,  and  is  in  these 
words : 

^^  That  an  interest  of  six  per  cent,  per  annum  shall  be  allowed  to 
all  creditors  of  the  United  States  for  supplies  furnished  or  services  dons 
from  the  time  payment  became  due." 

This  is  a  part  of  a  long  act  in  relation  to  public  accounts  and  public 
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ereditors,  one  object  of  which  was  to  quiet  those  who  could  not  be  paid 
at  the  moment.  It  provides  for  paying  interest  to  two  classes  of 
creditors: 

1.  For  those  who  had  furnished  supplies  ;  which  was  not  only  just 
and  proper,  but  was  the  law  of  the  land  between  individuals,  which 
it  was  policy  to  apply  to  the  United  States,  whose  credit  was  then  at 
the  lowest  possible  ebb,  the  war  being  over,  and  they  without  means, 
and  the  States  not  paying  over  their  quota  as  called  for  by  Congress. 

2.  For  "  services  done." 

This  provision  referred  to  those  who  were  really  creditors  for  ser- 
vioes  performed,  and  for  which  payment  had  not  been  made. 

The  word  '^  creditors"  in  this  case  clearly  denotes  those  who  had 
troBted  or  given  credit  to  the  United  States.  This  is  rendered  certain 
from  the  concluding  words  of  the  sentence—''  from  the  time  payment 
became  due." 

Burrill  in  his  Law  Dictionary  defines  a  creditor  to  be  *'  one  who 
gives  or  has  piven  credit  to  another ;  one  who  trusts  another  ;  one  to 
whom  a  debt  is  due." 

Bounties  or  gratuities  offered,  but  not  called  for,  could  not  have 
been  considered  a  debt  due.  Such  a  construction  has  never  been  put 
apon  this  class  of  laws,  and  such  was  never  intended  by  those  who 
enacted  them.  The  widow  of  Major  Leitch  was  not  a  creditor.  She 
had  neither  furnished  supplies  nor  rendered  services  for  the  United 
States.  The  same  is  true  of  those  who  claim  to  represent  her.  If 
either  had  applied  to  the  government  of  the  confederation  after  the 
passage  of  the  resolution  of  1780,  they  would  not  have  demanded  nor 
the  government  have  paid  interest  upon  this  half-pay  claim. 

Again  :  payment  of  interest  was  only  provided  for  after  the  debts 
became  due.  These  gratuities,  or  pensions,  never  become  due  until 
they  are  demanded  by  one  entitled  to  receive,  and  who  furnishes 
evidence  showing  the  applicant  entitled  to  demand  and  receive  the 
same.  It  is  not  shown  in  this  case  that  such  a  demand  has  ever  been 
made  by  any  person.  There  is  no  evidence  that  the  widow  of  Major 
Leitch,  or  an  orphan  child  of  his,  ever  made  any  application  for  this 
seven  years'  half-pay.  Consequently,  it  is  not  shown  that  it  is  yet 
due,  and  therefore,  under  the  words  of  the  resolve,  interest  would  not 
be  due. 

Fifth.  The  act  of  1834  was  not  founded  upon  a  legal  rights  hut  pro- 
vided a  mere  gratuity ^  andy  having  been  fully  executed^  cannot  lay  a 
fowndaiionfor  the  present  daim. 

The  Third  Auditor's  certificate  (Record,  p.  6)  shows  that  an  ac- 
count was  settled,  under  the  act  of  1834,  with  James  Leitch  Addison 
as  an  aeaignee  as  well  as  son  of  Sarah  Addison.  If  he  was  the  as- 
signee of  his  mother,  those  who  have  now  joined  with  him  in  this 
suit  have  no  claim.  The  act  of  1834  directed  payment  to  the  ^^  legal 
representatives  of  Marearet  Leitch."  If  Mrs.  Addison  was  her  only 
child,  and  was  really  her  legal  representative,  then  she  alone  was 
entitled,  and  if  that  act  is  now  relied  upon  as  creating  a  legal  liabil- 
ity, then  none  of  those  now  claiming  have  any  right  whatever  except 
James  L.  Addison,  and  that  only  in  case  he  took  as  asignee  of  his 
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mother.  Bat  he  does  not  produce  an  assignment,  nor  show  that  lie 
was  entitled  to  anything  more  than  he  has  already  received. 

In  law  Sarah  Addison  was  not  the 'Megal  representative  of  Mar- 
garet Leitch/'  nor  are  the  present  claimants  the  legal  representatires 
of  either. 

But,  were  that  not  so,  the  law  of  1834  was  specific,  and  has  been 
executed,  aud  nothing  further  can  be  done  under  it.  The  parties 
provided  for  were  to  receive  the  seven  years'  half-pay  provided  by  the 
resolution  of  1780.  The  resolution  of  1784  cannot  be  interpolated  so 
as  to  make  it  provide  for  interest  which  was  never  contemplated  by 
those  who  enacted  the  law. 

Sixth.  Congress  hav  ng  provided  for  the  settlement  of  the  claim  au* 
ihorized  to  be  paid  under  the  act  of  1834,  and  the  claimant  having  ac- 
cepted and  received  the  amount  decided  to  be  payable  under  Uy  thai 
amounts  to  an  accord  and  satis/action,  and  no  further  daim  can  he 
founded  upon  it^  and  especially  a  quarter  of  a  ccTUury  afterwards. 

The  act  of  1834  was  specific  in  its  terms,  and  provided  what  Con- 
gress chose  to  give  in  a  C€^e  where  there  was  no  legal  liability.  One 
of  the  present  petitioners  presented  himself  as  assignee  and  owner  of 
the  right  thus  created.  There  is  no  evidence  that  he  claimed  or 
deemed  himself  entitled  to  anything  more  than  was  allowed  and  paid. 
His  construction  of  the  act,  it  is  to  be  presumed,  was  the  same  as  that 
put  upon  it  by  the  accounting  officers,  as  he  showed  nothing  to  the 
contrary.  He  knew  the  facts,  and  was  bound  to  know  the  law.  He 
demanded  a  settlement,  and  one  was  made  in  conformity  to  his  de- 
mand, and  the  money  paid.  This  constituted  a  final  settlement,  and 
was  a  good  accord  and  satisfaction,  and  nothing  has  been  shown  to 
impeach  it,  or  authorize  it  to  be  opened  to  give  the  party  what  he  did 
not  choose  to  claim  and  insist  upon  at  the  only  time  when  he  could 
properly  have  done  so.     This  must  conclude  him  forever. 

E.  H.  GILLET,  SdicUor. 

January  8,  1859. 


IN  THE  COURT  OF  CLAIMS. 
OCTOBBE  18,  1859. 


Anthont  Addison,  administrator  of  Margaret  Leitch,  vs.  Thb  United 

States. 

Loring,  J. 

Andrew  Leitch  was  a  major  of  infantry  in  the  war  of  the  revolu- 
tion, and  .was  killed  in  battle,  September  15,  1776.  Margaret  Leitch 
was  his  widow. 

On  the  15th  of  May,  1778,  Congress  passed  a  resolve  granting  half- 
pay  for  seven  years  *'  to  the  oflScers  of  the  army  who  should  continue 
m  service  to  the  end  of  the  war." 

On  the  24th  of  August,  1780,  Congress  passed  the  following  reso- 
lution : 
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"  That  the  reBolution  of  the  15rh  of  Maj,  1778,  granting  half-pay 
for  seven  years  to  the  officers  of  thearmj  who  shoald  continue  in  ser- 
vice to  the  end  of  the  war,  be  extended  to  the  widows  of  those  officers 
who  have  died  or  shall  hereafter  die  in  the  service,  to  commence  from 
the  time  of  such  officer's  death  and  continue  for  the  term  of  seven 
years  ;  or  if  there  be  no  widow,  or  in  case  of  her  death  or  inter** 
marriage,  the  said  half-pay  to  be  given  to  the  orphan  children  of  the 
officer  dying  as  aforesaid,  if  he  shall  have  left  any  ;  and  that  it  be 
recommended  to  the  legislatures  of  the  respective  States  to  which  such 
officers  belong  to  make  provision  for  paying  the  same^  on  account  of 
the  United  States." 

Under  these  resolves  claims  were  carried  by  petition  to  the  first 
Congress  in  behalf  of  widows  of  officers  who  had  died  in  the  service, 
and,  among  others,  of  Major  Leitch.  The  record  (pp.  7  and  8)  shows 
that  the  Secretary  of  War,  Greneral  Knox,  reported  to  Congress,  Feb- 
rnary  15,  1791 :  *'  That  the  cause  of  justice  and  the  dignity  of  the 
United  States  require  that  the  prayers  of  the  before-mentioned  peti- 
tioners should  be  granted." 

Nothing  was  done,  however,  until  June  30,  1834,  when  Congress 
passed  the  following  act:  ^^  Beit  enacted  j  dtc.^  That  there  be  paid, 
OQt  of  any  money  in  the  treasury  not  otherwise  appropriated,  to  the 
legal  representatives  of  the  late  Lucy  Bond,  widow  of  the  late  Wil- 
liam Bond,  a  colonel  of  the  army  in  the  revolution,  who  died  in  ser- 
vice on  the  thirty-first  day  of  August,  seventeen  hundred  and  seventy- 
six  ;  to  the  legal  representatives  of  the  late  Hannah  Douglas,  widow 
of  the  late  William  Douglas,  also  a  colonel,  who  died  in  service  on 
the  twenty-seventh  of  March,  seventeen  hundred  and  seventy-seven  ; 
to  the  legal  representatives  of  the  late  Margaret  Leitch,  widow  of  the 
late  Major  Andrew  Leitch^  a  major  in  the  army  of  the  revolution,  who 
died  in  service  the  fifteenth  of  September,  seventeen  hundred  and 
seventy-six,  *  *  *  *  the  seven  years'  half-pay  of  said  officers,  re- 
spectively, to  which  their  widows  and  children  were  entitled  by  the 
resolution  of  Congress  of  the  twenty-fourth  of  August,  seventeen 
hundred  and  eighty."— (6  U.  S.  L.,  690.) 

Under  this  act,  seven  years'  half-pay  of  a  major  of  infantry,  viz : 
$2,100,  was  paid  to  the  representatives  of  Margaret  Leitch,  but  with- 
out interest,  and  the  petitioners  now  claim  interest  on  the  payments 
of  said  half-pay  from  the  time  that  each  became  due,  dating  from 
September  16,  1776 ;  and  the  petition  states  the  ground  of  claim  as 
follows :  ^'  This  claim  rests  upon  the  resolution  of  Congress,  passed 
June  3,  1784,  in  the  following  words,  viz  :  *  That  an  interest  of  six 
per  centum  per  annum  shall  be  allowed  to  all  creditors  of  the  United 
estates  for  supplies  iurnished  or  services  done,  from  the  time  that  the 
payment  becamed  ue.' " 

It  was  contended  for  the  petitioner  that  Congress  passed  the  act  of 
August  24,  1780,  in  the  consideration  that  those  officers  who  gave  up 
their  lives  in  battle  were  as  meritorious  as  those  who  continued  in  the 
service  to  the  end  of  the  war  ;  and  that  the  beneficence  of  the  country 
was  as  much  needed  and  as  well  earned  for  the  families  of  officers  who 
were  slain,  as  for  the  families  of  those  officers  who  lived  to  maintain 
them  ;  and  that  the  resolution  of  1780  substituted  the  family  of  an 


14  ANTHONT  ADDISON. 

officer  slain  for  himself^  and  gave  to  tbem  the  same  legal  title  that  he 
would  have  had  if  he  continued  in  the  service  to  the  end  of  the  war ; 
80  that  they  are  entitled  to  interest,  if  he  would  have  been,  for  pay- 
ment deferred.  And  the  question  is,  whether  the  clause  of  the  resolu- 
tion of  June  3,  1784,  '^  that  an  interest  of  six  per  cent,  per  annum 
shall  be  allowed  to  all  creditors  of  the  United  States  for  supplies  iur- 
nished  or  services  done,  from  the  time  that  the  payment  became  due/' 
is  applicable  to  the  half-pay  on  which  interest  is  claimed  ? 

We  are  of  opinion  that  the  clause  in  question  applies  only  to  claims 
for  ^^  suppUeSy'*  such  as  provisions,  forage,  fuel,  &c.,  and  materials, 
and  for  ''  services j"  such  as  the  work  of  artizans  and  laborers,  or 
hired  persons,  and  that  it  does  not  apply,  per  «e,  to  the  half-pay  or 
pay  of  the  army. 

And  we  think  this  appears  by  the  context  of  the  resolve.  The 
clause  in  question  is  the  tenth  clause  of  a  resolution  consisting  of 
eleven  clauses  ;  and  all  the  nine  clauses  preceding  the  clause  in  ques- 
tion relate  to  the  statement  and  settlement  of  accounts  by  the  oom- 
missioners  of  the  army. 

Now,  these  commissioners  did  not  receive  or  adjust  the  accounts  of 
officers  and  soldiers  for  their  pay,  but  were  appointed  in  different  lo- 
calities to  adjust  the  accounts  for  supplies  furnished  and  work  done 
in  the  localities  to  which  they  belonged,  while  the  pay  of  officers 
and  troops  was  settled  and  paid  by  the  paymaster  general  and  the 
regimental  paymasters,  who  were  officers  of  the  army  and  not  com- 
missioners. 

Then  the  directions  given  in  the  series  of  clauses  to  the  10th,  show 
that  the  accounts  provided  for  were  those  of  contractors  for  supplies 
and  labor,  the  amounts  of  whose  claims  were  to  be  determined  by  evi- 
dence, t.  e.,  the  testimony  of  witnesses,  &c.,  and  not  by  the  pay-rolls 
of  the  paymasters  of  the  army.  Thus  the  first  clause  provides :  That 
the  specie  value  of  supplies  ftirnished  and  services  rendered  by  tndi- 
vidtLcus,  on  unliquidated  accounts,  to  the  United  States  before  August 
26,  1780,  shall  be  ascertained,  as  far  as  may  he,  by  the  rule  pre- 
scribed by  a  resolution  of  Congress  of  that  date,  &c.,  &c.;  and  when 
that  rule  don't  apply,  and  Congress  gives  no  other,  the  just  value  in 
specie  must  be  ascertained  by  the  commissioner ^  &c.,  &c.  And  it 
directs  that  ^' where  no  written  vouchers  are  or  can  be  produced,  the 
commissioners  shall  obtain  the  best  evidence  they  can,  and  may  put 
the  claimant  under  oath,  &c.,  &c. 

**  2.  That  accounts  for  supplies  be  settled  by  the  commissioners  in 
the  States  where  furnished,  &c.,  &c. 

'^S.  That  it  is  the  duty  of  the  commissioners  to  attend  in  different 
districts  or  counties  where^  in  his  opinion,  it  will  save  expense,  &o.,  &c, 

^'4.  And  to  proceed  m  the  business  of  settling  accounts  with 
despatch,  &c.,  &c. 

^^5.  That  the  commissioners  make  reasonable  allowance  for  the  use 
of  stores  and  other  buildins^s  hired  for  the  use  of  the  United  States. 

*'  6.  That  such  compensation  as  the  commissioners  may  think  rea- 
sonable be  made  for  wood,  forage,  or  other  property  of  individuals 
taken  by  order  of  any  proper  officer,  or  applied  to  or  used  for  the 
benefit  of  the  United  States^  &c. ,  &o. 
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*^  7.  That,  according  to  the  laws  and  usages  of  nations,  a  State  is  not 
obliged  to  make  oompeasation  for  damages  done  to  its  citissens  hy  an 
eaemy ,  &c. 

'^  8.  That  the  snperintendent  of  finance  be  authorized  to  give  such 
farther  instructions  to  the  commissioners,  for  facilitating  the  settle- 
iDents  of  accounts  of  individuals  with  the  United  States,  and  issuing 
certificates  on  interest  for  what  may  be  found  due  to  them,  as  may 
be  necessary  and  not  repugnant  to  the  resolutions  of  Ciongress. 

'*  9.  That  new  certificates  on  interest  shall  be  issued  in  exchange 
for  those  that  may  have  been  issued  by  any  commissary,  or  quarter- 
master general,  or  deputy  commissary,  or  deputy  quartermaster  gen- 
eral, or  other  officer  who  had  a  right  to  give  such  certificates  for 
mgopUea  or  servioee  rendered  to  the  United  States  previous  to  or  in 

5>iir8uance  of  the  resolution  of  August  26, 1780,  to  the  amount  of  such 
brmer  certificates  in  specie;  and  specie  certificates  offered  to  any 
person  in  his  own  name,  for  services  or  supplies  which  he  had  fur- 
nisbed  to  the  United  States,  shall  be  received  of  him  in  payment  of 
any  demand  the  United  States  may  have  against  him,  on  settlement 
of  aoocounts." 

This  last  resolve  shows  that  the  ^^  &upfjUe$  and  services"  referred  to 
are  such  supplies  and  services  as  quartermasters  and  commissaries 
granted  certificates  for,  and  these  were  for  work  and  labor  done  by 
mechanics  and  laborers,  and  materials  and  provisions,  &c.,  furnished 
in  their  departoients. 

Then  comes  the  clause  in  question :     • 

''  10.  That  an  interest  of  six  per  cent,  shall  be  allowed  to  all  credi- 
tors of  the  United  States  for  supplies  furnished  or  services  done  from 
the  time  that  the  payment  became  due." 

And  '*  supplies'*  and  '^  services '*  in  this  10th  clause  are  used  in  the 
pame  sense  in  which  they  are  used  in  the  nreceding  clauses,  and  mean 
provisions  and  materials  furnished,  and  laoor  done  in  different  depart* 
ments  of  the  army,  for  which  uncertain  and  unliquidated  accounts 
were  incurred  and  outstanding  at  different  times  and  places,  and 
which  commissioners  were  appointed  to  settle  in  the  last  years  of  the 
war  of  the  revolution ;  and  if  the  clauses  of  this  resolution  stopped 
here  it  could  hardly  be  considered  applicable  to  the  pay  of  officers 
and  troops,  for  whom  paymasters  and  pay-rolls  were  provided,  and 
who  were  to  be  paid  regular  stipends,  known  to  and  fixed  by  the 
government,  and  shown  exactly  in  their  proper  departments. 

'Bat  the  clauses  of  this  resolution  do  not  stop  here,  and  the  next 
and  last  clause  of  the  resolution  makes  a  distinct  and  different  pro- 
vision  for  the  accounts  of  the  army,  and  removes  them  from  the  appli- 
cation of  the  preceding  clauses,  and  refers  the  settlement  of  them  to 
the  paymaster  general. 

The  last  clause  is  as  follows :  '^11.  That  the  paymaster  general, 
in  settling  the  old  accounts  of  the  line  of  the  army,  be  instructed  to 
have  recourse  to  the  principles  of  the  above  resolutions,  sofao'  as  they 
mayafplM:' 

Now,  this  distinct  provision  for  the  line  of  the  armyy  applying  the 
preceding  clauses  to  its  accounts,  ^^  so  far  as  they  may  apply,"  and  no 
further,  is  conclusive  that  thoee  preceding  clauses  did  not  of  their  own 
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force,  nor  to  their  whole  extent,  apply  to  the  line  of  the  army,  and 
would  not  have  been  applicable  to  it  at  all,  if  it  was  not  for  this 
last  (eleventh)  clause ;  and  are  now  applicable  only  under  that ; 
and  there  is  no  evidence  before  the  court  that  shows  that  the  10th 
clause,  giving  interest,  was  ever  applied  by  the  paymaster  general 
to  cases  like  this — the  half-pay  given  to  widows,  &c.,  under  the  act  of 
May  15,  1118. 

It  was  said  that  the  act  of  March  27, 1792,  (1  Sol.  brief,  p.  4,)  con- 
strues the  word  ^* services'*  to  include  the  services  of  officers  and 
soldiers  in  the  limi  ation  acts  of  November  2, 1786^  and  July  23, 1787, 
and  that  the  same  word  should  have  the  same  meaning  in  the  resolu- 
tion of  1784.  But  the  construction  adopted  in  this  opinion  does  not 
turn  on  the  meaning  of  the  word  ^*  services,"  but  is  made  on  the 
whole  context  and  arrangement  of  the  resolution  of  1784,  and  the 
effect  of  the  last  clause  of  it  making  a  distinct  provision  tor  the  line 
of  the  army. 

Besides,  acts  of  limitation,  and  acts  giving  interest,  are  not  ^'  in 
pari  materia,'*  but  relate  to  different  subjects^  and  there  is  no  legal 
reason  for  construing  them  together  or  as  one  act ;  and  the  meaning 
of  words  in  the  construction  of  statutes  is  controlled  by  their  context, 
and  because  the  word  *^  services  "  has  its  full  meaning  in  the  acts  of 
limitation,  is  no  reason  or  argument  against  its  restricted  meaning  in 
the  different  context  of  the  resolution  of  1784. 

We  are  of  opinion  that  the  claim  of  the  petitioner  is  not  supported 
by  the  resolution  of  June  3,  J1784,  and  that  he  is  not  entitled  to  the 
relief  he  prays. 


IN  THE  COURT  OF  CLAIMS. 

October  18,  1859. 
Margaret  Lbitch's  Administrator  vs.  The  United  States. 

scarburgh,  j. 

Margaret  Leitch  was  the  widow  of  Andrew  Leitch,  a  major  in  the 
army  of  the  revolution,  who  died  in  the  service  on  the  16th  day  of 
September,  A.  D.,  1776.  By  an  act  of  Congress  approved  June  30, 
A.  D.  1834,  provision  was  made  for  the  payment  to  the  legal  repre- 
sentatives of  Margaret  Leitch  of  the  seven  years'  half-pay  to  which 
she  was  entitled  under  the  resolution  of  Congress  of  August  24,  A.  D. 
1780  ;  and,  in  pursuance  of  this  act,  the  same,  amounting  to  the  sum 
of  $2^100,  was  paid  to  those  representatives.  The  petitioner  now 
claims  interest  on  this  sum  from  the  time  when  it  became  due. 

I  do  not  concur  in  the  opinion  of  the  court  as  regards  their  con- 
struction of  the  resolution  of  Congress  of  June  3,  A.  D.  1784.  My 
opinion  is  that  it  extends  to  all  creditors  for  '*  services  done,"  and 
embraces  not  only  artisans  and  laborers,  but  also  all  those  who  were 
entitled  to  half-pay  for  life  under  the  resolution  of  August  11^  A.  D. 
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1779.  (3  Joarnak  of  Congress,  336.)  The  resolution  of  Jane  3,  A. 
D.  1784,  was  passed  after  the  army  of  the  revolution  had  been  dis- 
Handed,  and  the  comiuander*in-obief  had  resigned  his  commission. 
It  was  adopted  on  the  report  of  a  committee,  *  *  *  to  whom  was 
referred  a  report  of  a  committee  on  a  report  of  the  superintendent  of 
finance,  dated  November  5,  1783,  in  answer  to  questions  proposed  by 
the  commissioner  for  settling  the  accounts  of  the  State  of  Pennsyl- 
vania  with  the  United  States  ;  and  also  a  report  on  the  petition  of 
James  Smith,  praying  for  a  sum  to  be  advanced  to  him  on  account." 
The  resolution,  plainly  upon  its  face,  was  designed  to  declare  certain 
general  principles,  which  should  apply  to  the  settlement  of  all 
acoounts  with  the  United  States ;  and  these  principles  were  to  be 
observed  not  only  by  the  commissioners  of  army  accounts,  but  also 
by  the  superintendent  of  finance,  the  commissioner  for  settling  the 
marine  accounts,  and  the  paymaster  general.  In  regard  to  interest 
it  uses  the  most  general  and  comprehensive  language :  *^  That  an 
interest  of  six  per  cent,  per  annum  shall  be  allowed  to  cM  creditors  of 
the  United  States /or  supplies  furnished  or  services  done^  from  the  time 
that  the  payment  became  due/'  (4  Jour,  of  Cong.,  443.)  My  opinion 
is,  that  this  language  is  to  be  understood  in  its  most  general  sense, 
and  is  not  to  be  restricted  to  ^'  artisans  and  laborers,  or  hired  per- 
sons." On  the  26th  day  of  January,  A.  D.  1783,  Congress  had 
resolved  'Uhat  the  troops  of  the  United  States,  in  common  with  all 
the  creditors  of  the  same,  have  an  undoubted  right  to  expect"  security 
for  what  was  due  them.  (4  Jour,  of  Cong.,  152.)  They  were  governed 
by  this  principle  in  the  adoption  of  the  resolution  of  June  3,  A.  D. 
1784.  They  meant  to  place  all  creditors  on  precisely  the  same  foot- 
ing, and  to  make  no  discrimination  in  favor  of  any  class  whatever. 

But  to  entitle  the  petitioner  to  the  interest  claimed  by  him,  it  is 
necessary  to  show,  1st,  that  his  intestat?,  Margaret  Leitch,  was  a 
creditor  of  the  United  States  ;  and  2d,  that  she  was  such  creditor 
either  for  supplies  furnished  or  for  services  rendered. 

1.  Was  she  a  creditor  of  the  United  States?  It  will  be  observed 
that  Andrew  Leitch  died  before  the  passage  of  the  resolution  of  May 
15,  A.  D.  1778.  That  resolution  emoraces  only  military  officers  com- 
missioned by  Congress,  who  then  were,  or  thereafter  might  be,  in  the 
service  of  the  United  States,  and  should  continue  therein  during  the 
war.  Nothing,  therefore,  could  be  claimed  by  Andrew  Leitch,  or  his 
representatives,  under  this  resolution.  But  by  the  resolution  of  Au- 
gust 24,  A.  D.  1780,  *«  the  resolution  of  the  15th  day  of  May,  177«, 
granting  half-pay  for  seven  years  to  the  officers  of  the  army  who 
should  continue  in  service  to  the  end  of  the  war"  was  ^*  extended  to 
the  widows  of  those  officers  who  have  died,  or  shall  hereafter  die,  in 
the  service,  to  commence  from  the  time  of  such  officer's  death."  (4 
Jour,  of  Cong.,  512.)  Under  this  resolution  Margaret  Leitch  became 
entitled  to  the  half-pay  for  seven  years  which  has  been  paid  to  her 
representatives.  But  as  to  her  it  was  a  mere  gratuity.  It  formed  no 
part  of  the  consideration  for  which  her  husband's  military  services 
had  been  rendered.  In  fact,  no  promise  of  half- pay  for  any  period 
was  even  in  existence  in  his  lifetime.  Nor  can  it  be  pretended  that 
there  was  any  consideration  moving  from  her  to  the  United  States  for 
Bep.  0.  0.  228 2 
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the  half-pay  granted  hy  the  resolution  of  August  24,  A.  D.  1780. 
This  resolution,  it  seems  to  me^  was,  as  to  Margaret  Leitch,  a  mere 
promise  without  consideration,  and  vested  in  her  no  right  whatever. 
Hence  it  might  have  been  repeated  at  any  time  without  injury  to  her — 
i.  6.,  without  any  violation  of  her  rights.  Under  it,  therefore,  there 
was  no  debt  due  her  by  the  United  States  ;  they  were  not  her  debtors,  or 
she  their  creditor. 

2.  But  if  it  be  conceded  that  Margaret  Leitch  was  a  creditor  of  the 
United  States,  it  will  still  be  necessary  to  show  that  she  was  such 
creditor  either  for  supplies  furnished  or  for  services  done.  It  is  not 
pretended  that  she  was  a  creditor  for  supplies  furnished.  It  is  equally 
clear,  I  think,  that  she  was  not  a  creditor  for  services  done.  As  to 
her^  the  services  rendered  by  her  husband  were  the  motive  which 
induced  Congress  to  pass  the  resolution  of  August  24,  A.  D.  1780, 
but  not  the  consideration  upon  which  it  was  founded.  If  she  was  a 
creditor  at  all,  she  was  a  creditor,  not  for  supplies  furnished  or  for 
services  rendered,  but  under  and  by  virtue  of  that  resolution.  Before 
its  passage  she  had  no  just  claim  whatever,  on  any  account,  against 
the  United  States,  and  afterwards  only  such  claim  as  it  gave  her.  Her 
rights,  such  as  they  were,  had  their  origin  in  the  resolution  of  August 
24,  A.  D.  1780,  and  its  terms  are  the  full  measure  of  them.  It  seems 
to  me,  therefore,  that  she  was  not  a  creditor  of  the  United  States 
either  for  supplies  furnished  or  for  services  done,  and  that  her  repre- 
sentatives have  received  all  that  she  was  entitled  to. 

My  opinion  is  that  the  petitioner  is  not  entitled  to  relief. 
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Absdabt  11,  1660.-^Beported  from  ihe  Court  of  Claims,  commiUed  to  a  Gommittee  «f 

the  Whole  House,  and  ordered  to  be  printed* 


The  CSouBT  OF  Cladas  snbniitted  the  following 

REPORT. 

To  ihe  honorMe  the  Senate  and  House  cf  RepreBtntativeB  of  the  United 

States  in  Congress  assembled : 

^The  Court  of  Claims  respectfiilly  presentB  the  following  documentf 
as  the  report  in  the  case  of 

BLAS  P.  ALVISO  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Depositions  of  John  C.  Fremont  and  of  Jos6  Ramon  Mesa,  filed 
by  claimant,  and  transmitted  to  Honse  of  Representatiyes. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 

6.  Motion  for  re-hearing  by  claimant's  counsel. 

6.  United  States  solicitor's  brief  on  re-hearing. 

7.  Opinion  of  the  coart  on  re-hearing  adyerse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

r-  „  1    seal  of,  said  court,  at  Washington,  this  6th  day  of  December, 
[ii.  B.J    ^^  p^  1859. 

SAM'L  H.  HUNTINGTON, 

Chief  CUrk  Court  of  Claims. 


IN  TEDS  UNITED  STATES  COURT  OF  CLADCS. 

To  the  Juffges  of  the  Court  of  Claims  of  the  United  States  of  America^ 
established  by  act  of  Congress  approved  2ith  of  February ^  in  the  year 
1856: 

The  petition  of  Bias  P.  Alviso,  a  natiye  Californian,  and  a  citizen 
of  the  United  States,  and  a  resident  of  Sonoma,  in  the  said  State  of 
California,  respectfully  represents  to  this  honorable  court :   That  in 
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the  year  1846,  and  at  about  the  oommenoement  of  the  war  between  the 
United  States  and  Mexico,  your  petitioner,  in  July  of  said  year,  was 
removing  some  of  his  horses  ana  mares  from  Sonoma  to  San  tfos^ ; 
that  your  petitioner  was  so  removing  his  stock  with  the  intent  and  in 
yiew  of  their  safe-keepinff ;  that  while  on  his  way  with  his  stock  he 
was  stopped  upon  the  road  to  San  Jose  by  the  American  soldiers  under 
the  command  of  Colonel  J.  0.  Fremont,  who  took  and  carried  away 
from  your  petitioner  a  number  of  broken-in  horses,  mares,  saddles, 
bridles,  and  spurs,  of  about  the  value  of  $2,050,  the  particulars  of 
which  are  fully  set  out  in  exhibit  marked  A,  hereunto  annexed.  The 
property  thus  taken  from  claimant  was  for  the  use  of,  and  used  by, 
the  American  forces  then  gathering  and  stationed  at  Sonoma.  That 
claimant  made  application  to  the  commanding  officer  for  the  return  of 
his  property,  or  payment  for  the  same,  which  were  refused  him  on  the 
grounds,  first,  that  the  property  was  necessary  for  the  American  forces, 
and  therefore  could  not  be  returned ;  and,  next,  that  there  was  no 
money  to  pay  with.  No  portion  of  said  property  has  ever  been  re- 
turned or  paid  for,  and  claimant  considers  the  United  States  indebted 
to  him  in  the  said  sum  of  $2,050. 

Your  petitioner  further  states  that  he  is  the  sole  owner  of  said  claim. 

Your  petitioner  therefore  prays  that  the  solicitor  of  the  United 
States,  appointed  to  represent  the  government  before  this  honorable 
court,  may  be  required  to  answer  to  this  petition,  and  that  such  pro- 
ceedings may  be  had  thereon  as  justice  and  equity  require,  and  that, 
on  the  final  hearing,  this  court  will  grant  to  your  petitioner  such 
relief  as  his  case  merits. 

BLAS  P.  ALVISO. 

J.  D.  STEVENSON, 
Attorney  for  Olaimant. 


Cm  AND  County  op  San  Francisco,  ) 

State  of  Caltfomia^  j     ' 

This  day  before  me,  the  undersigned,  a  notary  public  in  and  for  the 
city  and  county  aforesaid,  duly  authorized  to  administer  oaths,  per- 
sonally appeared  Bias  P.  Alviso,  who,  being  duly  sworn,  deposes  and 
says  that  tne  foregoing  petition  is  true ;  that  he  was  residing  in  Cali- 
fornia at  the  time  mentioned  therein,  and  that  the  facts  therein  stated 
were  all  within  his  own  knowledge. 

BLAS  P.  ALVISO. 

Sub8(9ibed  and  sworn  to  this  14th  day  of  March,  1856,  before  me. 

W.  HART, 
NoMry  PubUo,  San  Framdeoo. 
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EXHIBIT    A. 

Beferred  to  in  (he  annexed  petition, 

15  -well-broke  saddle-horses,  at  |T5 11^126 

26  mares.at  $25 626 

1  fine,  well-broke  stallion ; 200 

1  silyer-moanted  saddle • 100 

1  vaeqnero  saddle , 50 

2  bridles  and  two  pair  spars 50 

2,050 


Officb  Chief  Clerk  Court  of  Claiub, 

December  26, 1856. 

No.  560. — Blab  P.  Alviso  vs.  The  United  States. 

InterrogaitoTies  to  be  answered  hy  John  C.  Fremont^  a  wUnese  on  the 

part  of  the  United  States. 

1.  Do  you  know  of  the  taking  of  any  property  of  Bias  P.  Alviso, 
on  the  road  from  Sonoma  to  San  Jos^,  California,  by  the  soldiers  un- 
der your  command,  in  July,  1846  ?  and  if  so,  please  state  what  yoa 
do  Imow  about  it. 

2.  If  you  have  any  knowledge  of  such  taking,  state  whether  the 
property  was  taken  for  the  use  of  the  troops  then  under  your  com* 
mand,  or,  if  not,  for  what  purpose  it  was  taken,  whether  to  prevent 
its  fallins  into  the  hands  of  the  enemy  or  otherwise. 

3.  Had  you  reason,  and  if  so,  what  reason,  to  believe  that  said 
property  was  being  sent  southward  for  the  use  of  the  enemy  ? 

4.  Did  you  give  or  cause  to  be  given  to  the  owner  of  said  property 
any  certificate  expressing  an  obligation  on  the  part  of  the  United 
States  to  pay  for  sucli  property  ? 

5.  If  such  certificate  was  given,  what  was  the  form  of  it  ?  Did  it 
express  the  articles  of  property  taken  ?  Was  it  tranferable,  or  in 
Bnch  terms  as  to  form  ground  of  complaint  against  the  United  States 
in  the  hands  of  the  holder  hereafter  ? 

6.  If  no  such  certificate  was  given,  why  was  it  not  given  ? 

7.  Did  the  petitioner  make  application  to  you  for  the  return  of  the 
properhr ;  and  if  so,  what  was  your  reply  ? 

8.  Who  was  commanding  officer  at  Sonoma  in  July,  1846  ? 

9.  Was  the  propertj  in  question  ever  released  to  the  petitioner,  or 
do  you  know  wnat  ultimately  became  of  it  ?    If  so,  state  the  facts. 

10.  Where  is  the  Mission  of  San  Bafael  ? 

11.  Who  was  the  owner  of  the  property  so  taken  ? 

M.  BLAIR,  Solicitor, 
Per  JOHN  D.  MoPHEBSON. 

DeptUy  SciioUoTi 


BLAS  P.  ALYiaO. 


OroBSHnterrogaiories  to  be  propounded  to  Ootond  J.  C,  Fremont. 

let  cross-interrogatory.  The  deposition  of  Jos6  Bamon  Mesa,  taken 
in  this  case,  states:  '^  That  as  I  was  going  from  San  Rafael  to  Sacra- 
mento, in  the  month  of  July,  1846, 1  had  to  take  a  turn  by  the  road 
to  San  Jo8£.  At  this  time  Colonel  Fremont  was  at  Sacramento,  and 
very  near  Sacramento  the  horses,  mares,  and  colts  that  we  had  with 
ns  were  taken  from  us  by  C!olonel  Fremont  and  his  men."  Do  yon 
mean  to  say,  in  yonr  answer  to  any  of  the  interrogatories,  that  this 
statement  is  false  ? 

2d  cross-interrogatory.  Was  not  property  taken  to  a  large  extent  for 
the  supplies  of  the  force  under  you  ?  and  as  this  case  inyolves  your  right 
thus  to  take  property,  be  good  enough  to  describe  the  necessities  of 
your  position  while  in  command  in  California  which  made  it  incum- 
bent on  you  to  subsist  your  force  on  supplies  thus  drawn  from  the 
country.  As  there  is  a  class  of  cases  depending  upon  your  authority 
thus  to  act,  a  full  description  of  your  position  in  this  case  may  save 
you  the  trouble  of  a  further  examination  on  this  point. 

3d  cross-interrogatory.  Did  you  give  certificates  in  all  cases  where 
property  was  taken  ?  If  your  answer  is  in  the  affirmative^  can  you 
say  it  was  done  by  the  other  officers  acting  under  or  in  co-operation 
with  you  ?  • 

4th  cross-interrogatory.  Do  you  know  anything  else  which  may 
benefit  the  claimant ;  if  so,  state  the  same  as  though  particularly 
interrogated. 

P.  PHILLIPS, 
SoUcUor  for  Claimant. 

A  true  copy  of  the  original  interrogatories  and  cross-interrogatories 
fflied  in  this  office  in  the  above  entitled  case. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Tt  a  1  ^^  0^  ^^^d  court,  at  Washington,  this  2Tth  day  of  December, 
^'  ^-J  1856. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  CUUms^ 


IN  THE  tJNITED  STATES  CX)UBT  OF  CLAIMS 

Blab  P.  Alvibo  vs.  The  United  States. 

Deposition  of  John  C.  Frimontj  a  wiineaa  produced^  ewom^  and  ex* 
amined  in  the  above  entitled  cauee  on  the  part  of  the  United  StaUs^ 
pwreuanJt  to  the  annexed  oammiaaiony  on  the  interrogatories  tJiereto  anr 
%eMdf  at  his  residence^  No.  66  Ninth  Street^  in  the  dty  of  New  York, 
(he  seventh  day  of  January ,  1867. 

John  C.  Fremont,  a  witness  produced,  sworn,  and  examined  on  the 
part  of  the  United  States,  deposes  and  says  as  follows  : 

My  name  is  John  C.  Fremont ;  my  age  is  —  years ;  my  place  of 
residence  for  the  past  year  has  been  the  ciiy  of  New  York ;  I  have 
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not  any  interest,  direct  or  indirect,  in  the  claim  which  is  the  suhject  of 
inquiry,  and  I  am  not  in  any  way  related  to  the  claimant. 

To  the  first  interrogatory  he  says :  I  do  not  know  of  the  taking  of 
any  property  of  Bias  P.  Alviso  in  the  month  of  Jaly,  1846,  as  de* 
scribed  in  the  interrogatory.  At  that  time,  horses,  horse  equipments^ 
and  arms  were  taken  by  the  troops  under  my  command,  wherever  they 
could  be  found,  for  the  double  purpose  of  crippling  the  resources 
of  the  Califernians  and  of  increasing  our  own.  oy  saying  that  I  do 
not  know  of  the  taking  of  horses  from  this  particular  claimant,  I 
mean  that  I  have  no  recollection  of  the  taking  of  these  particular 
horses.     The  precise  time  and  man  make  a  specific  answer  difficult. 

To  the  second  interrogatory  witness  says  that  the  answer  is  con* 
tained  in  the  answer  to  the  last  interrogatory. 

To  the  third  interrogatory  witness  says :  As  I  cannot  identify  that 
particular  property,  I  cannot  say  anything  as  to  its  destination. 

To  the  fourth  interrogatory  witness  says:  Such  certificates  were 
sometimes  given,  more  frequently  not,  at  that  period  of  the  war ;  but 
I  cannot  say  anything  in  regard  to  this  particular  case.  When  I^ 
myself,  and  the  owners  were  both  present  at  the  taking  of  the  prop- 
erty, certificates  were  given. 

To  the  fifth  interrogatory  witness  says :  The  certificate  was  merely 
a  paper  which  stated  that  the  property,  describing  it,  had  been  taken 
for  the  public  service.  The  certincates  usually  expressed  the  articles 
of  property  taken.  There  was  nothing  in  the  certificate  preventing  it 
firom  being  transferable,  and  it  was  in  such  form  as  would  now  con- 
stitute ground  of  equitable  claim  against  the  United  States  in  the 
hands  of  the  holder  thereafter. 

To  th%sixth  interrogatory  witness  says :  First  of  all,  because  the 
drcomstances  made  it  impossible.  Property,  especially  horses,  which 
were  frequently  hidden  in  remote  places,  was  most  commonly  taken 
in  the  absence  of  their  owners. 

To  the  seventh  interrogatory  witness  says  :  I  have  now  no  recol- 
lection. 

To  the  eighth  interrogatory  witness  says :  

To  the  ninth  interrogatory  witness  says  :  I  have  no  recollection  about 
this  particular  property,  but  a  great  number  of  animals  carried  from 
Sonoma  to  the  southward  were  scattered  over  the  country,  and  in  all 
probability  never  found  their  way  back  to  their  owners  ;  many  of  them 
perished  and  many  of  them  remained  in  the  service  of  the  United 
States. 

To  the  tenth  interrogatory  witness  says :  The  Mission  of  San  Bafael 
is  in  the  soathern  part  of  Sonoma. 

To  the  eleventh  interrogatory  witness  says :  I  have  no  recollection. 

J.  C.  FRfiMONT. 

To  the  first  cross-interrogatory  witness  says  :   I  do  not. 

To  the  second  cross-interrogatory  witness  says :  Property  was  taken 
indiscriminately  and  to  a  large  extent,  principally  for  the  supplies  of 
the  force  under  me  ;  I  commanded  a  small  force,  which  was  without 
supplies,  and  in  a  remote  country,  and  that  constituted  the  necessity 
of  my  position  while  in  command  in  California.     To  the  last  part  of 
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the  interrogatory  witness  answers :  That  for  a  short  time  in  the  earlier 
part  of  the  war  I  was  in  chief  command  and  acted  npon  mj  own 
responsibility,  and  during  nearly  all  the  remainder  of  my  stay  in 
California  I  was  either  military  commandant  or  governor  of  the  Terri- 
tory. My  necessities  were  extreme,  and  during  cSl  this  period  supplies 
ana  eqnipments  for  the  force  had  to  be  obtained  or  created  in  or  derived 
from  the  country. 

To  the  third  cross-interrogatory  witness  says :  In  the  early  part 
of  the  war,  as  stated  above,  certificates  were  not  always  given ;  after- 
wards, that  is  during  the  latter  and  greater  part  of  the  war,  all 
officers  were  required  to  give  certificates  for  property  taken,  and  this 
order  was  universally  complied  with  so  far  as  my  knowledge  goes. 

To  the  fourth  cross-interrogatory  witness  says :  I  remember  that 
a  band  of  horses  was  taken  somewhat  earlier  than  July,  1846,  under 
circumstances  and  in  the  manner  described  in  this  claim.  My  im- 
pression is  that  this  is  the  property  referred  to  by  the  claimant,  and 
that  he  is  mistaken  in  the  date  of  the  transaction ;  I  have  by  me  no 
memoranda  referring  to  these  circumstances,  or  this  one  in  particular ; 
I  am  unable  to  refer  to  any  other  record  than  mere  memory. 

J.  C.  FREMONT. 

State  ov  New  Yobe,  City  and  County  of  New  York,  ^: 

On  this  seventh  day  of  January,  A.  D.  1857,  personally  came  John  C. 
Fremont,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  annexed  interrogatories  were  severally  proposed 
by  the  undersigned  commissioner  to  the  witness;  and  the answ^  thereto 
were  written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  then  subscribed  the  deposition  in  the  presence  of  the  commissioner. 
The  deposition  of  John  C.  Fremont,  taken  at  the  request  of  the  soli- 
citor for  the  United  States,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Court  of  Claims  in  the 
name  of  Bias  P.  Alviso. 

P.  T,  WOODBUBY,  Conmisaumer. 

Commissioner's  fees,  $20. 


No.  560. — Blas  p.  Alvibo  vs.  The  United  States  and  others. 

In  these  cases,  being  claims  for  property  taken  by  the  United  States 
troops  in  California,  it  is  ordered,  on  motion  of  P.  Phillips,  solicitor, 
that  testimony  be  taken  as  heretofore  ordered  in  similar  cases. 

To  William  Hart,  Esq.^  Commiaaionery  San  Francisco: 

It  is  agreed  that  the  testimony  may  be  taken  in  the  above  cases  as 
heretofore  agreed  between  us  in  the  cases  of  the  same  character. 

^  P.  PHILLIPS. 

M.  BLAIB, 
SoUdtar  United  States. 
Washxhoton,  May  2,  1856. 
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IN  THE  imiTBD  STATES  OOUBT  OF  0IAIH8. 

Blab  P.  Altiso  vs.  Thh  Uniied  *  Siaxbb. 

I,  the  undersigned,  William  Hart,  a  commissioner  duly  appointed 
hj  the  Court  of  Claims  of  the  United  States  for  the  State  of  California, 
do  hereby  certify  that  in  pursuance  of  a  stipulation  of  which  a  cojj^y 
is  herewith  annexed,  I  was  duly  attended  on  the  day  mentioned  m 
ID  J  certificate  attached  to  this  deposition  by  J.  D.  Steyenson,  esq., 
on  the  part  of  the  claimant,  and  by  J,  B.  Townsend,  esq.,  on  the 
part  of  the  United  States,  and  by  Jos^  Bamon  Mesa,  the  witness  on  the 
part  of  the  claimant,  and  who  deposed  as  follows : 

Question.  State  your  name,  age,  occupation,  and  place  of  business 
for  the  last  year. 

Answer.  Jos^  Bamon  Mesa ;  aged  thirty-two  years ;  laborer  ;  San 
Baphael,  in  the  county  of  Marin. 

Question.  State  if  you  haye  any  interest,  direct  or  indirect,  in  the 
claim  of  Bias  P.  Alviso  arainst  the  United  States  for  the  sum  of 
f  2,060,  for  property  taken  during  the  war,  and  which  is  the  subject  of 
tiie  present  mqi^iry. 

Answer.  None  whatever. 
'  Question.  State  if  you  are  in  any  degree  related  to  the  claimant. 

Answer.  Not  any. 

Question.  Where  were  ^ou  in  the  month  of  July,  1846  ? 

Answer.  On  my  ranch  m  San  Baphael. 

Question.  Do  you  }mow  of  the  taking  of  any  property  of  Bias  P. 
Alviso  by  Colonel  Fremont  or  any  of  his  men  in  the  month  of  July, 
1846 ;  and  if  so,  what  do  you  know  about  it  ? 

Answer.  I  do.  As  E  was  going  from  San  Baphael  to  Sacramento 
with  the  horses  and  mares,  I  had  to  take  a  turn  by  the  road  to  San 
Jose ;  at  this  time  Colonel  Fremont  was  at  Sacramento ;  on  the  road 
to  Sacramento,  and  yerj  near  Sacramento,  the  horses,  mares,  and  colts 
(caballada)  that  we  had  with  us  were  taken  from  us  by  Colonel  Fre- 
mont and  his  men ;  they  also  took  two  saddles,  two  bridles,  and  one 
pair  of  spurs ;  one  saddle  was  plated^  and  one  saddle  was  a  vaquero's : 
there  were  taken  fifteen  horses^  twenty-five  mares,  and  one  stud 
horse. 

Question.  What  was  the  quality  and  value  of  the  horses  at  that 
time,  as  also  the  mares  and  the  stud  horse  ? 

•  Answer.  Some  of  the  horses  were  worth  one  hundred  dollars  each, 
and  some  about  fifty  dollars  each ;  the  mares  about  twenty-five  dollars 
each,  and  the  stud  horse  about  one  hundred  and  fifty  or  two  hundred 
dollars  ;  it  was  a  tame  stud  and  broke  to  the  saddle. 

Question.  To  whom  did  the  property  belong  which  you  state  were 
taken  by  Colonel  Fremont  ? 

Answer.  To  Bias  P.  Alviso. 

Croaa-examined. 

Question.  In  whose  employ  were  you  at  that  time  ? 

Answer.  In  the  employ  of  the  administrator  of  the  Mission  of  Ban 
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Baphael ;  that  he  took  the  horses  which  were  delivered  to  me  by  the 
administrator  for  Alviso,  he  having  bought  them. 

Question.  From  whom  had  Alviso  bought  them  ? 

Answer.  From  the  administrator  of  the  Mission  of  San  Jos6  Ba« 
phael. 

Question,  Were  they  mission  property  ? 

Answer.  I  don't  know  whether  they  were  mission  property  or  not, 
but  the  administrator  sold  them^  and  ordered  me  to  deliver  them. 

Question.  Where  did  Bias  F.  Alviso  live  at  that  time  ? 

Answer.  He  lived  at  San  JosS,  but  went  over  to  the  Sonoma  side  to 
buy  horses. 

Question.  What  did  he  pay  for  the  fifteen  horses  which  you  have 
mentioned  ? 

Answer.  I  do  not  know  ;  the  arrangement  was  made  between  Al« 
viso  and  the  administrator. 

Question.  Were  the  mares  and  stud,  the  saddles  and  bridles,  and 
spurs,  bought  likewise  by  Alviso  of  the  administrator  ? 

Answer.  No,  sir ;  the  saddles,  bridles,  and  spurs  were  not ;  the 
mares  and  stud  were. 

Question.  Who  were  using  the  saddles,  bridles,  and  spurs  when 
they  were  taken  ? 

Answer.  The  horses,  the  mares,  and  the  stud  were  taken  on  the 
road  near  to  Sacramento  ;  the  bridles,  saddles,  and  spurs  were  taken 
from  the  house  of  Alviso,  at  San  JosS. 

Question.  Where  were  you  when  the  bridles,  saddleSj  and  spurs 
were  taken  ? 

Answer.  At  the  pueblo  of  San  Jos^ ;  I  went  from  Sacramento  with 
Alviso  to  the  pueblo  of  San  Jose. 

Question.  Was  this  after  the  horses,  mares,  and  stud  were  taken, 
that  you  went. with  Alviso  to  San  Jose? 

Answer.  At  the  same  time  that  the  horses,  mares,  and  stud  were 
taken,  that  I  went  with  Alviso  to  San  Jose. 

Question.  How  many  colts  had  you  and  Alviso  with  you  at  Sacra- 
mento, and  at  the  time  the  horses,  mares,  and  stud  were  taken  ? 

Answer.  I  don't  know  how  many  colts  were  there,  but  there  were 
some  colts  following  the  mares  not  weaned. 

Question.  Did  Fremont  and  his  men  take  all  of  the  horses,  mares, 
studs,  colts,  and  stock  that  you  and  Bias  P.  Alviso  were  driving  to  the 
pueblo  of  San  Jose  ? 

Answer.  Yes,  sir. 

Question.  Where  did  Fremont  and  his  men  take  them  to  after 
taking  them  from  Bias  P.  Alviso  and  yourself? 

Answer.  I  don't  know,  sir ;  they  remained  there  with  them — that 
is,  the  stock  remained  there  with  them ;  I  don't  know  what  they  did 
with  them. 

Question.  Did  you  and  Bias  P.  Alviso  leave  Fremont  and  his  men 
near  Sacramento  with  the  stock  which  you  say  they  took  from  you 
when  you  and  Alviso  struck  for  San  Jos^  ? 

Answer.  Yes  ;  they  remained  with  the  stock,  and  Bias  and  myself 
started  for  San  Jos^. 

Question*  Did  you  and  Bias  proceed  immediately  to  San  Jos6  ? 
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Answer.  Tea,  sir. 

Qaestion.  How  long  were  you  in  going  there  ? 

Answer.  From  the  place  where  the  horses  and  stock  were  taken  it 
took  us  three  days  to  go  to  San  Jose,  in  consequence  of  our  horses 
being  tired. 

Question.  How  many  days  did  you  remain  at  San  Jose  ? 

Answer.  I  think  I  was  there  a  month  or  two. 

Question.  When  you  left  San  Jos6  where  did  you  go  ? 

Answer.  I  returned  hack  to  San  Baphael. 

Question.  Bid  Fremont  or  his  men  come  to  San  Jos6  during  the 
month  or  two  that  you  remained  there  ? 

Answer.  Yes,  sir. 

Question.  How  long  was  it  after  you  and  Bias  P.  Alviso  arrived 
there  ? 

Answer.  Ahout  a  month. 

Question.  Did  they  hrin^the  cahallado  with  them? 

Answer.  I  don't  know ;  I  saw  Colonel  Fremont  and  his  men  in  the 
pueblo. 

Question.  Where  did  Bias  P.  Alviso  live? 

Answer.  At  the  rancho  of  his  father,  a  league,  more  or  less,  from 
San  Jose. 

Question.  Whilst  you  were  at  San  JosS  during  the  month  or  two 
that  you  have  mentioned  did  you  see  Fremont  or  his  men  at  any  other 
place  than  in  the  pueblo  of  San  Jos^  ? 

Answer.  No,  sir ;  I  saw  them  at  the  rancho  of  the  &ther  of  Alviso 
when  they  took  the  saddles,  bridles,  and  spurs. 

Question.  Do  you  know  what  Alviso  paid  the  administrator  for  the 
mares,  horses,  and  stud  ? 

Answer.  No,  sir. 

Question.  Could  not  saddle-horses  have  been  purchased  in  July^ 
1846^  at  much  less  than  fifty  or  a  hundred  dollars  per  head  ? 

Answer.  Some  ;  those  that  wanted  to  sell  their  horses  at  $6  a  head 
oould  sell  them. 

Question.  Could  not  mares  be  purchased  at  that  time  at  much  less 
than  $25  per  head  ? 

Answer.  Rich  persons  would  sell  their  mares  for  $26  per  head,  and 
poor  persons,  if  they  wanted  one,  would  pay  $25  per  head. 

Question.  Were  not  mares  sold  at  that  time  for  less  than  saddle- 
horses^  and  as  low  as  $6  or  $1  a  head  ? 

Answer.  Yes ;  and  horses  were  sold  from  $50  to  $1,000  each  ;  some 
sold  for  $100,  some  for  $250,  and  so  on ;  at  times  when  persons  be- 
came poor  and  wanted  money,  they  would  sell  mares  for  $6  or  $7. 

Question.  Were  all  of  the  fifteen  horses  which  you  have  mentioned 
well  broken  saddle-horses  ? 

Answer.  Yes,  sir ;  they  all  were. 

Question.  Were  all  the  twenty-five  mares  all  broken  in  ? 

Answer.  No,  sir ;  there  were  six  tame  mares  and  the  balance  un- 
broken. 

Question.  What  was  a  wild  mare  worth  at  that  time  ? 

Answer.  According  to  the  bargain  .that  was  made ;  there  was  no  fixed 
price ;  some  sold  high^  some  sold  low. 
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Question.  How  mach  less  than  broken  mares  did  unbroken  ones  sel 
for? 

Answer.  An  nnbroken  mare  was  worth  |8^  $10,  $16,  or  $20 ;  they 
could  be  bought  from  $25  down. 

Question.  Did  you  see  the  saddles,  bridles,  and  spurs  taken  ? 

Answer.  Yes,  sir ;  I  was  at  the  house. 

Question.  Could  not  studs  be  bought  at  that  time  for  $25. 

Answer.  According  to  class  of  stud,  it  could. 

Question.  Do  you  know  if  any  of  this  property  was  ever  returned  to 
BlasP.Alviso? 

Answer.  I  don't  know. 

Question.  .Was  Fremont  present  when  it  was  taken? 

Answer.  Yes,  sir. 

jRe-eooamination. 

Question.  At  what  price  could  such  horses  as  were  taken  from 
Alviso  be  purchased  at  that  time  ? 

Answer.  |60,  |T0,  and  |100  each. 

Question.  At  what  price  could  such  mares  as  were  taken  from  AlviBO 
be  purchased  at  that  time  ? 

Answer.  Choice,  selected  mares,  from  a  herd  of  one  thousand,  coald 
be  purchased  from  $16  to  $25  each ;  these  were  rery  fine  mares,  and 
well  selected. 

Question.  What  was  the  value  of  the  two  saddles  ? 

Answer.  The  silver  saddle  was  worth  about  $200,  the  vaquero's, 
about  |50^  and  the  spurs  and  bridles  worth  from  $160  to  |200. 

Question.  At  the  time  this  property  was  taken  by  Fremont  and  his 
men  was  anything  said  about  payment  for  it  ? 

Answer.  Yes,  sir ;  they  said  the  government  would  pay  them,  as 
ihey  were  taken  in  the  name  of  the  government  of  the  United  States. 

Oross-examinaUon. 

Question.  When  you  say  such  mares  as  those  taken  could  have  been 
bought  for  $16,  |20,  and  $26  each,  do  you  mean  the  broken  mares  ? 

Answer.  I  meant  the  unbroken  mares. 

Question.  Do  you  know  of  any  other  matter  or  thing  relative  to  the 
daim  in  question  ?    If  you  do,  state  it. 

Answer.  No,  sir. 

JOS]&  RAMON  Hh  MESA. 


Statb  07  Caufobnia,  County  of  San  FrancUoo^  ss: 

On  this  2d  day  of  July,  A.  D.  1856,  personally  came  Job6  Ramon 
Mesa,  the  witness  within  named,  and  after  having  been  first  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  the 
commissioner,  and  then  proposed  by  him  to  the  witness ;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  presence 
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of  the  witness^  who  then  subscribed  the  deposition  in  presence  of  the 
commissioner.  The  deposition  of  Jos^  Bamon  Mesa  was  taken  at  the 
reqnest  of  the  claimant,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Court  of  Claims  in  the 
name  of  Bias  P.  Alyiso. 

The  counsel  for  the  United  States  was  notified,  and  did  attend,  did 
not  object,  and  cross-examined  the  witness. 

[L.  s.]  WM.  HART, 

Commiasumer. 

Fees  of  witness. 

Commissioner's  fees. 


in  the  ooubt  of  claius. 
Blas  p.  Alyiso  vb.  Thb  Unitbd  States. 

BBIEF  fob  PETZTIONBBi     . 

A  proper  understanding  of  the  claim  urged  by  the  petitioner 
requires  a  reference  to  historical  incidents  connected  with  the  acquisi- 
tion of  California. 

In  May,  1845,  Brevet  Captain  Fremont  left  the  United  States  for 
California  with  a  corps  of  topographical  engineers  on  a  scientific  ex- 
pedition. In  the  winter  of  1845-'46  he  approached  the  settled  parts 
of  Upper  California  with  a  party  of  sixty-two  men  and  about  two 
hundred  horses — ^it  being  his  'Hhird  expedition  of  discovery  and 
topographical  survey  in  the  remote  regions  of  the  great  west." 

He  was  civilly  received  at  Monterey  bv  the  authorities.  Having 
explained  to  General  Castro  the  object  of  his  visit,  he  received  per- 
mission to  winter  in  the  valley  of  the  San  Joaquin  and  to  continue 
his  ^^  explorations  south  to  the  region  of  the  Bio  Colorado  and  of  the 
Bio  Gila.'' 

Having  commenced  his  march  south  in  the  last  days  of  February, 
he  found  himselif  impeded  by  the  hostilities  of  General  Castro^  when, 
to  avoid  collision,  he  changed  his  design,  and  at  once  proceeded  to 
explore  a  route  to  the  Wallahmath  settlements,  in  Oregon,  by  the 
Hamath  lakes.  Having  reached  the  northern  shore  of  the  great 
Hamath  lake  in  the  month  of  May,  he  was  informed,  on  the  ninth  of 
the  month,  tbat  a  United  States  officer  was  on  his  trail  with  despatches 
for  him,  and  that  the  officer  with  three  men  were  two  days  nehind 
the  informant.  Frfimont,  with  a  portion  of  his  men,  then  turned 
back  and  met  the  party.  The  officer  proved  to  be  Lieutenant  Gil- 
lespie, who  brought  a  letter  from  Mr.  Buchanan,  then  Secretary  of 
State,  which  was  merely  introductory,  and  one  from  Senator  Benton, 
from  which  last  he  was  informed  that  he  *^  waa  required  ly  the  gcveimr 
ment  to  Jind  out  any  foreign  achemea  in  relation  to  the  Oahfomiaa^  and 
to  counteract  them.*'  Lieutenant  Gillespie  was  bearer  of  despatches 
to  the  United  States  consul  at  Monterey,  and  was  directed  to  find 
Fremont  wherever  he  might  he^  and  ^'  had,  in  fact,  travelled  six  hun- 
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dred  miles  from  Monterey ,  and  through  great  dangers,  to  reach  him/' 
disguised  as  a  merchant. 

What  was  the  exigency  which  required  Gillespie  to  find  out  Fr^ 
mont  is  to  he  learned  from  his  evidence  given  hefore  the  Senate  com- 
mittee. He  says :  ^*  I  was  instructed  by  Mr.  Buchanan  to  confer  with 
Colonel  Fremont,  and  make  known  to  him  my  own  instructions, 
which,  as  I  have  previously  stated,  were  to  watch  over  the  interest  of 
the  United  States,  and  counteract  the  influence  of  any  foreign 
agents  who  might  he  in  the  country  with  objects  prejudicial  to  the 
United  States ;  telling  him,  at  the  same  time,  that  it  was  the  wish 
of  the  government  that  we  should  conciliate  the  feelings  of  the  people 
of  California  and  encourage  a  friendship  towards  the  United  States." 
(Doc.  75,  30th  Cong.,  1st  sess.,  p.  33.) 

These  letters  and  instructions  induced  Fremont  to  return  immedi- 
ately to  the  unsettled  parts  of  Sacramento.  He  soon  learned  there 
that  General  Castro  was  approaching  with  troops,  the  Indians  excited 
against  them,  and  the  American  settlers,  as  well  as  themselves,  in 
great  danger. 

The  deposition  of  Samuel  Hensley  (same  Doc.  75,  p.  33)  shows  that 
a  convention  had  been  held  in  May,  1846,  by  many  of  the  influential 
Californians,  when  the  proposition  had  been  discussed  to  erect  Cali- 
fornia into  a  separate  and  independent  government  under  the  protec- 
tion of  some  foreign  power,  bdieved  to  be  England.  The  witness 
says  that  as  soon  as  he  learned  the  arrival  of  Fremont  at  Sacramento 
he  repaired  to  his  camp  and  informed  him  of  all  ^^  he  had  learned  re- 
specting the  condition  of  the  country  and  the  designs  of  the  leading 
men  among  the  Californians." 

Among  the  means  resorted  to  to  bring  about  this  foreign  protection 
was  the  granting  of  the  public  domain  to  foreigners  in  large  quanti- 
ties^ particularly  to  Englishmen.  One  of  these  grants  was  found, 
after  the  conquest,  in  the  Mexican  archives,  and  was  presented  to  the 
committee,  (copy  in  the  original,  p.  77,)  in  favor  of  the  Irish  priest, 
McNamara,  who  was  brought  to  California  in  the  British  sloop-of-war 
Juno,  in  June,  1846.  Admiral  Seymour,  of  the  CoUingwood,  80 
guns,  arrived  on  the  16th  July,  and  when  he  left  carried  McNamara 
away  with  him.  (p.  14.)  The  grant  to  McNamara  was  for  three 
thousand  square  leagues  of  the  best  portion  of  the  State  I 

These  statements  are  further  supported  by  the  depositions  of  Lieu- 
tenant Gillespie,  (p.  28,  31 ;)  Samuel  J.  Hensley,  (p.  37 ;)  Captain 
Owens,  (p.  39 ;)  Midshipman  Wilson,  (p.  43 ;)  Lieutenant  Miner, 
(p.  43 ;)  A.  Godey,  (45 ;)  J.  B.  Childs,  (46 ;)  Dr.  John  Baldwin, 
46;)  Colonel  W.  H.  Kussell,  (50;)  Marim  Wise,  (54;)  Resdon  Moore, 
56 ;)  R.  E.  Russell,  (57 ;)  Thomas  Breckenridge,  (57 ;)  J.  Fergu- 
son, (58;)  Jerome  C.  Davis,  (58;)  Fremont,  (16.) 

It  further  appears  that  early  in  July,  to  wit,  on  the  5th,  the 
American  settlers  at  Sonoma  had  assembled  and  declared  their  inde- 
pendence. A  settler  named  Ide  had  issued  a  proclamation  setting 
forth  the  causes  of  the  rising,  and  declaring  California  free  and  inde- 
pendent of  Mexico,  and  had  hoisted  a  flag  (a  grizzly  bear  upon  a  white 
field)  as  the  insignia  of  the  new  State,    (p.  27.) 

Surrounded  by  these  circumstances,  !Fr#mont  joined  the  settlers, 
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and,  while  proceeding  against  Greneral  Castro,  received  information 
that  on  the  7th  Jalj  '^  Commodore  Sloat  had  taken  possession  of 
Monterey  and  hoist^  th$  American  flag,  upon  which  the  flag  of  in* 
dependence  was  immediately  hauled  down  and  that  of  the  United 
States  ran  up,  and  under  the  flag  of  the  United  States  aU  aubsequent 
cperaiiona  were  carried  on."     (p .  1 3 . ) 

Fremont,  at  the  request  of  Commodore  Sloat,  immediately  went 
down  with  his  force  to  Monterey,  where  an  interview  took  place, 
which  will  subsequently  be  referred  to.  Soon  afterwards  Commodore 
Sloat  relinquished  the  command  to  Commodore  Stockton,  who  pro- 
posed that  Gillespie  and  Fremont  should  serve  under  him,  which  was 
agreed  to.  '^  From  that  time  forward  all  operations  were  carried  on 
under  the  orders  of  Commodore  Stockton,  or  by  virtue  of  commissions 
bestowed  by  him."     (p.  13.) 

As  commander-in-chief,  Commodore  Stockton  appointed  Fremont 
major  of  the  California  battalion,  then  military  commandant  in  Cali- 
fornia, and  finally  governor  and  commander-in-chief,     (p.  13.) 

The  commission  of  major  is  dated  July  23,  1846,  that  of  military 
commandant,  August  24,  1846,  and  that  of  governor,  January  16, 
1847.  The  commissions  are  set  forth  in  Senate  Doc.  33,  1st  sees. 
30ih  Cong.,  p.  175. . 

All  of  these  acts  of  Commodore  Stockton  were  communicated  by  him 
to  the  Navy  Department  in  August,  1846,  and  were  forwarded  by  Kit 
Carson^  and  are  to  be  found  in  the  documents  accompanying  the 
President's  message  of  December,  1846,  from  668  to  675. 

The  question  of  military  rank  and  command  was  at  this  juncture 
complicated  by  the  arrival  of  General  Kearney  on  the  scene  of  action. 

The  instructions  to  the  commander  of  the  naval  forces  had  declared 
that  the  ^'government  expects,  ^Aroi^^A  your  forces  y  to  be  found  in 
actual  possession  of  Upper  California."  The  instructions  carried  out 
by  General  Kearney  were,  '' should  you  conquer  and  take  possession  oi 
'Sew  Mexico  and  California,  or  considerable  places  in  either,  you  will 
establish  temporary  civil  governments  therein." 

It  appears  that  when  General  Kearney  was  on  his  way  to  Califor- 
nia he  met  Carson  with  despatches  from  Stockton  and  Fremont,  and, 
having  learned  what  had  taken  place  in  reference  to  the  conquest,  he 
Ttduced  his  force  to  a  mere  escort^  and  turned  back  Carson  as  his  guide, 
sending  on  the  despatches  by  one  Fitzpatrick. 

U^n  the  allegation  that  the  instructions  to  General  Kearney  were 
conditional,  and  that  California  had  been  conquered  before  his  arrival^ 
Commodore  Stockton  refused  to  yield  his  rank  as  commander-in-chief. 

On  January  17,  1847y  Frfimont  addressed  a  letter,  produced  on  his 
trial  before  the  court-martial,  (Doc.  33,)  in  reply  to  one  from  General 
Kearney  acknowledging  the  receipt  of  his  favor  of  ^^  last  night,"  in 
which,  having  referred  to  the  dimculty  between  the  commodore  and 
himself,  he  says :  '^I  am  constrained  to  say  that  until  you  and  Com- 
modore Stockton  adjust  between  yourselves  the  question  of  rank,  where 
I  respectfully  think  the  difficulty  belongs,  I  shall  have  to  report  and 
receive  orders,  as  heretofore,  from  the  commodore." 

So,  in  the  letter  of  Commodore  Shubrick,  who  succeeded  Commodore 
Stockton  in  command^  dated  at  Monterey,  February  13,  1847j  speak- 
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ing  of  Fremont's  appointment  as  governor^  h^  says :  ''  But  as  the  in- 
tention to  make  the  appointment  was,  I  understand,  communicated  to 
the  President  as  early  as  August  last,  and  information  as  to  his 
wishes  may  soon  be  expected,  I  have  determined  to  await  such  informal 
ttofty  and  confine  myself  for  the  present  to  arrangements  for  the 
quiet  possession  of  the  Territory,  and  for  the  blockade  of  the  coast 
of  Mexico."     (p.  419.) 

•  The  conclusion  of  the  war  with  Mexico,  by  which  we  acquired  Cali* 
fornia  and  other  valuable  territory^  is  too  well  understood  to  require 
any  citation. 

On  his  return  to  the  United  States,  Colonel  Fremont  was  tried  by  a 
court-martial,  held  in  the  city  of  Washington  November  2,  1847,  on 
the  charge  of  mutiny,  disobedience  of  the  lawful  commands  of  his 
superior  officer^  and  conduct  to  the  prejudice  of  good  order  and  mili- 
tary discipline.  The  specifications  were,,  his  refusal  to  obey  the  order 
of  General  Kearney  of  the  16th  of  January,  1847,  above  referred  to, 
and  several  others  subsequently  issued.  He  was  found  guilty  by  the 
court  under  the  several  charges,  and  was  sentenced  to  be  dismissed  the 
service.  Seven  members  of  the  court  appended  the  following  recom- 
mendation to  their  sentence : 

Under  the  circumstances  in  which  Lieutenant  Ciolonel  Fremont 
was  placed,  between  two  officers  of  superior  rank,  each  claiming  to 
command  in  chief  in  California — circumstances  in  their  nature  calcu- 
lated to  embarrass  the  mind  and  excite  the  doubts  of  officers  of  greater 
experience  than  the  accused — and  in  consideration  of  the  important 
professional  services  rendered  by  him  jnrevums  to  the  occurrence  of  those 
acts  for  which  he  has  been  tried,  the  undersigned  members  of  the 
court  recommend  Lieutenant  Colonel  Fremont  to  the  lenient  conside- 
ration of  the  President  of  the  United  States," 

The  finding  of  the  court  on  the  charge  of  mutiny  was  disapproved; 
the  finding  on  the  other  two  charges  was  approved ;  biit  the  Presi- 
dent, *^  in  consideration  of  the  peculiar  circumstances  of  the  case,  of 
the  prevums  meritorious  and  valuable  services  of  Lieutenant  Colonel 
Fremont,  and  of  the  foregoing  recommendation  of  a  majority  of  the 
members,  remitted  the  penalty  of  dismissal,"  and  ordered  that  ^'  Liea^ 
tenant  Colonel  Fremont  will  accordingly  be  released  from  arrest,  will 
resume  his  sword,  and  report  for  duty."     (p.  341.) 

In  connexion  with  this  transaction,  we  must  add  the  negative  fact 
that  Commodore  Stockton^  who  gave  the  several  commissions  under 
which  Fremont  acted^  has  never  had  his  conduct  questioned  by  the  govemn 
ment,  and  has  received  nothing  but  commendation  and  praise  for  his 
transactions  in  California, 

In  the  President's  message,  December,  1846,  he  congratulates  the 
country  that  '^  our  squadron  on  the  Pacific,  with  the  co-operation 
of  a  gallant  officer  of  the  urmy^  and  a  small  force  hastily  collected  in 
that  aistant  country,  have  acquired  bloodless  possession  of  the  Cedifor- 
nias." 

In  the  accompanying  report  of  the  Secretary  of  War,  it  is  stated : 
'^  Commodore  Stockton  took  possession  of  the  whole  country  as  a 
conquest,  and  appointed  Colonk  Fremont  governor  under  the  law  qf 
nations.'' 
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80^  in  the  aooompanying  report  of  the  Secretary  of  the  Nayy,  it  is 
stated  :  '^  Efficient  aid  was  rendered  by  Lieutenant  Colonel  Fremont 
an/d  the  vciutUeers  under  his  command.  In  his  hands.  Commodore 
Stockton  informs  the  department,  he  will  leaye  the  military  govern- 
ment when  he  shall  leave  California,''  &c. 

We  will  now  inquire  what  was  the  policy  adopted  by  the  govern- 
ment in  its  direction  of  mUitary  operations  against  the  Californias, 
and  by  what  rnles  were  the  relations  of  the  peaoeable  inhabitants 
witli  tne  American  forces  to  be  governed. 

In  the  instructions  to  General  Kearney  of  3d  June,  he  is  told :  '^  You 
may  assure  the  people  of  those  provinces  that  it  is  the  wish  and  design 
of  the  United  State9  to  provide  for  them  a  free  government/'  &c.,  &o. 

^^In  your  whole  conduct  yon  will  act  in  such  a  manner  as  beat  to 
eoncUicbte  the  inhabitants^  and  render  them  friendly  to  the  United 
States." 

'  ^  You  will  be  fhrnished  with  a  proclamation  in  the  Spanish  lan- 
guage, to  be  issued  and  circulated  among  the  Mexican  people,"  and 
''you  will  use  your  utmost  endeavors  to  have  the  pledges  and  premises 
Hierein  contained  carried  out  to  the  utmost  extent."    (Doc.  33,  p.  30.) 

The  instructions  to  Commodore  Stockton,  6th  November,  1846,  ap- 
prove his  liberal  course  to  the  inhabitants^  and  direct  ''if  you  find 
that  the  liberal  policy  of  our  government  in  purchasing  and  paying  for 
required  supplies  is  misunderstood,  and  its  exercise  is  injurious  to  the 
public  interest,  you  are  at  liberty  to  take  them  from  the  enemy  with- 
out comnensation,  or  pay  such  prices  as  ma^  be  deemed  just  and 
reasonable ;"  and  the  instructions  conclude  with  the  expression  of  a 
confident  belief  that  he  would  pursue  such  a  course  that,  "if  a  de- 
finitive treaty  of  peace  shall  ^ive  us  California,"  will  secure  to  the 
United  States  "a  population  impressed  with  our  justice,  grateful  for 
oar  clemency,  and  prepared  to  love  our  institutions  and  to  honor  our 
flag."  (p.  52.) 

The  instructions  to  Commodore  Sloat,,  18th  June,  1846,  direct  that— 

"You  will  bear  in  mind  generally  that  this  country  desires  to  find 
in  California  a  friend,  and  not  an  enemy — ^to  be  connected  with  it  by 
near  ties — to  hold  possession  of  it  at  least  during  the  war ;  and  to 
liold  that  possession,  if  possible,  with  the  consent  of  the  inhabitants." 
(Doc.  19,  p.  81.) 

In  pursuance  of  instructions,  the  following  proclamations  were 
issued : 

"I  declare  to  the  Califomians  I  do  not  come  amone  them  as  an 
enemy ;  on  the  contrary,  I  come  as  their  best  friend,  as  henceforward 
Galifornia  will  be  a  portion  of  the  United  States,  and  its  peaoeable 
iababitants  will  eiyoy  the  same  rights  and  privileges  they  now  enjoy.'' 

"All  provisions  and  supplies  of  every  kind  furnished  by  the  inhabi- 
tants for  the  use  of  the  United  States  ships  and  soldiers  will  be  paid 
for  at  fair  rates,  and  no  private  property  will  be  taken  for  public  use, 
without  just  compensation  at  the  moment."  (Com.  Sloat's  proclama- 
tion, 7th  July,  1846,  Doc.  19,  p.  103.) 

"  We  come  among  the  people  of  Mexico  as  friends  and  republican 
brethren,  and  all  who  receive  ns  as  such  shall  be  protected,  while  all 
who  are  seduced  into  the  army  of  the  dictator  shall  be  treated  as 
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enemies.  We  shall  want  from  you  nothing  but  food  for  our  army, 
and  for  this  you  shall  always  be  paid  in  cash  the  full  value."  (Proc- 
lamation of  General  Taylor,  Ex.  Doc.  19,  2d  sess.  29  Gong.,  p.  18.) 

It  is  enjoined  on  the  citizens  of  New  Mexico  to  remain  quietly  at 
their  homes,  and  to  pursue  their  peaceful  avocations.  So  long  as  they 
continue  in  such  pursuits  they  will  not  be  interfered  with  by  the 
American  army,  but  will  be  respected  and  protected  in  their  rights, 
both  civil  and  religious.  (Proclamation  of  General  Kearney,  Ex.  Doc. 
19,  p.  19,  31  July,  1846.) 

This  is  what  was  promised  to  the  Oalifornians  during  the  war. 
Let  us  now  examine  how  far  these  promises  have  been  redeemed. 

In  the  letter  of  Col.  Mason  of  18th  June,  184T,  to  the  War  Depart- 
ment, he  says :  ^'  There  is  one  subject  that  I  desire  to  bring  to  the 
serious  consideration  of  the  department  and  Executive,  and  that  is  the 
speedy  payment  of  the  various  claims  in  California  against  the  United 
States,  created  since  the  hoisting  of  our  flag  in  the  country. 

'^  The  claimants,  natives  and  mreigners,  are  loud  and  clamorous,  and 
excite  a  great  deal  of  dissatisfaction  against  our  government.  They 
charge  it  with  a  want  of  good  faith^  violation  of  promises,  &c.,  &c. 

''  I  would  earnestly  recommend  that  some  discreet  citizen,  who  is  in 
no  way  interested  in  those  claims,  be  appointed,  with  a  secretary,  to  in- 
vestigate and  adjudicate  upon  all  claims  presented  against  the  United 
States.  Those  upon  which  he  puts  a  favorable  endorsement  authorize 
the  disbursing  omeers,  who  should  be  supplied  with  ample  funds,  to 
pay  at  once."    (Sen.  Doc.  18, 1st  sess.  31st  Cong.,  p.  297.) 

in  the  report  of  the  Secretary  of  War,  1st  sess.  30th  Cong.,  he 
says:  "These  claims  are  principally  for  property  of  various  descrip- 
tions furnished  to  or  taken  by  our  forces  in  the  course  of  the  military 
operations  in  that  country.  The  delay  to  pay  them  has  already  pro- 
duced much  dissatisfaction,  and  is  prejudicial  to  the  interests  of  the 
United  States.  Some  of  the  officers  engaged  in  this  distant  service 
have  become  personally  responsible  for  debts  contracted  for  the  use 
and  in  the  service  of  the  United  States.  It  is  also  due  to  them  that 
provision  should  be  made  for  paying  these  debts.'* 

At  the  same  session  a  memorial  was  presented  to  Congress  by  Col. 
Fremont,  urging  the  liquidation  and  payment  of  these  claims.  This 
memorial  was  referred  in  the  Senate  to  the  Military  Committee  with 
instructions  '^  to  take  testimony,  written  and  oral,  in  regard  to  said 
claims,  and  for  that  purpose  to  summon  witnesses,  to  administer 
oaths,  and  to  employ  a  clerk."  (Sen.  Doc.  75, 1st  sess.  30th  Cong., 
p.  6.) 

Under  these  instructions  witnesses  were  examined .' 

1st.  To  show  the  aggregate  amount  of  the  claims.  On  this  head 
the  estimates  varied  from  $500,000  to  $700,000 

2d.  To  explain  the  character  of  the  revolutionary  movement,  with 
the  causes^  and  consequences  as  connected  with  the  future  operations 
of  the  United  States  for  the  conquest  of  California.  On  this  point 
Oillespie  testifies  that  ^'by  the  prompt  and  energetic  movement  of 
Capt.  Fremont  was  not  only  his  own  party  and  the  settlers  sav^ 
from  destruction,  the  beautiful  wheat  crops  saved  from  the  firebrand, 
and  the  large  emigration  arriving  in  the  country  spared  the  horrors 
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of  want,  but  the  UDited  States  was  placed  ia  immediate  possession  of 
the  most  important  points  in  the  northern  coiintry,  besides  receiving 
from  the  settlers  several  pieces  of  fine  Spanish  artillery  and  a  large 
quantity  of  ordnance  stores.  All  the  property  taken  by  the  settlers, 
of  whatever  kind  it  might  have  been,  was  immediately  tranferred  to 
the  United  States,  and  was  afterwards  used  in  the  two  campaigns 
which  followed."— (p.  29.) 

In  the  deposition  of  Colonel  Fremont,  he  says :  "  The  fruits  of  the 
revolutionary  movement  thus  passed  to  the  United  States,  and  have 
remained  with  her  ever  since.  These  fruits  were  very  considerable. 
Beside  the  peaceable  possession  of  all  the  northern  part  of  California 
and  the  actual  force  in  the  field  under  the  independent  flag  which 
immediately  went  into  service  under  the  United  States,  there  is  good 
reason  to  believe,  and  evidence  is  now  at  hand  to  sustain  that  belief, 
that  the  revolutionary  movement  prevented  a  design  of  the  Califor- 
nians  to  put  their  country  under  the  flag  of  the  British,  and  also  pre- 
vented the  completion  of  the  colonization  grant  of  3,000  square  leagues 
to  McNamara,  who  was  brought  to  California  in  the  British  sloop- 
of-war  Juno,  in  the  month  of  June,  1846.  Admiral  Seymour,  in  the 
Colling  wood,  of  80  guns,  arrived  at  Monterey  on  the  16th  July. 
McNamara  was  on  board  of  the  Collingwood  when  I  arrived  at  Mon- 
terey, on  the  19th,  and  was  carried  away  in  that  vessel.  The  taking 
possession  of  that  place  on  the  7th  had  anticipated  him,  and  the  revo- 
lutionary  movement  had  checked  the  design  to  place  the  country  under 
British  protection;  and  also  prevented  the  fulfilment  of  the  great 
grant  to  McNamara,  the  original  papers  of  which  I  have  now  here, 
to  be  shown  to  the  committee  and  to  be  delivered  up  to  the  govern- 
ment/'—(14.) 

This  evidence  is  supported  by  the  depositions  of  Childs,  Hensley, 
Lieutenant  Minor,  Larkin,  Moore,  et  cd, 

3d.  As  to  the  rate  of  bills  on  the  United  States,  and  the  interest 
paid  for  money  during  these  transactions. 

On  this  subject  the  evidence  is,  that  the  government  had  to  pay 
from  12  to  20  per  cent,  on  its  bills,  and  that  the  legal  rate  of  interest 
was  2  per  cent,  per  month,  3  per  cent,  being  often  paid. — (See  dep. 
Frank  Ward,  pp.  10,  60  ;jiiy.  Colonel  W.  fl.  Russell,  p.  52  ;  dep. 
Purser  Fauntleroy,  p.  60.) 

Mr.  Cass  made  his  report  of  the  evidence  to  the  Senate  on  the  23d 
February,  1848  ;  and  on  the  3d  March  he  introduced,  on  behalf  of  the 
committee,  a  bill  appropriating  $700,000  to  defray  the  expenses  of  the 
military  operations  under  the  orders  of  Captain  Stockton  and  Lieutenant 
Colonel  Fremont t  and  to  defray  the  expenses  cf  the  dvil povemment  estab^ 
lished  by  Captain  Stockton,  and  ail  just  daims  arising  out  of  civil  or 
military  operations.  The  bill  also  provided  a  buard,  to  consist  of  the 
commanding  officer  of  the  battalion  (Fremont)  and  two  other  officers 
of  said  battalion  while  in  service,  the  board  to  set  in  California  and 
adjudicate  the  claims,  their  judgments  to  be  finaly  and  the  amounts 
thereof  to  be  paid  on  their  certificates. — (Congressional  Globe,  Ist 
session  30th  Congress.,  p.  423.) 

Having  stated  the  character  of  the  bill,  it  will  be  now  proper  to 
show  how  it  was  considered  by  the  Senate,  and  what  was  the  result  of 
Bep.  0,  0.  229 2 
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tbat  consideratii)!!.  For  this  purpose  I  extract  from  the  debates  so 
much  as  may  be  necessary  to  elucidate  the  opinions  of  members^  giving 
reference,  so  that  the  whole  debate  may  be  examined. 

Mr.  Caes.  "  The  evidence  brought  before  the  committee  showed  the 
necessity  for  the  measure  proposed  by  the  bill." — (p.  549.) 

Mr.  l)ix.  **The  pecuniary  obligations  for  the  discharge  of  which 
the  bill  provides  were  contracted  in  good  faith  for  the  purpose  of  sub- 
duing the  country  and  expelling  from  it  the  military  forces  of  Mexico. 
That  the  country  will  do  justice  to  his  (Colonel  Fremont's)  valuable 
and  distinguished  services^  I  entertain  not  the  slightest  doubt.  There 
18  no  doubt  that  his  rapid  and  decisive  movements  kept  California  out 
of  the  hands  of  British  subjects,  and,  perhaps,  out  of  the  hands  of  the 
British  government." — (558.) 

Mr.  Atchison  said :  ''  He  gave  it  as  his  opinion,  not  only  that  the 
conquest  of  California  was  effected  by  Colonel  Fremont,  but  that  the 
United  States  had  derived  the  advantage  of  this  conquest  at  compara- 
tively little  cost.  He  justified  Colonel  Fremont  in  all  that  he  had 
done.  If  he  had  done  less  he  would  have  deserved,  and  would  have 
received,  the  execration  of  the  whole  country.  War  had  existed  be- 
fore Colonel  Fremont  struck  a  blow,  so  that  this  government  was 
properly  liable  for  the  claims  which  are  provided  for  by  this  bill." — 
(561.) 

Mr.  Mason.  ^'  Some  part  of  the  services  had  been  accidental  in  their 
occurrence  before  the  commencement  of  the  war.  The  o£Scer  in  com- 
mand was  fully  justified  in  the  course  he  took." 

^'  The  claims  amounted  to  $706,000,  and  he  thought  Congress  was 
bound  to  pay  them." — (p.  620.) 

Mr.  Badger.  "  The  claims  are  not  only  equitable  and  just,  but  they 
are  of  the  most  binding  and  sacred  character,  and  the  interests  of  the 
government  will  be  best  promoted  by  the  prompt  liquidation  and 
payment  of  them." — (p.  629.) 

Mr.  Crittenden.  '*  The  question  is,  whether  Congress  is  disposed 
to  pay  these  claims  or  not.  They  have  originated  in  a  manner  that 
is  not  regular,  I  admit.  They  have  grown  up  under  peculiar  circum- 
stances. These  services  have  been  valuable  to  the  country.  They  are 
such  as  we  would  have  directed  if  we  had  been  acquainted  with  the 
services,  and  it  is  but  just  and  proper  that  we  should  legalize  them. 
Upon  every  principle  of  equity  we  are  bound  to  pay  these  claims." — 
(Appendix,  668.) 

Mr.  Clarke.  '^In  the  whole  of  the  discussion  no  doubt  has  been 
expressed  either  as  to  the  validity  of  the  claims,  or  the  propriety  of 
their  just  and  speedy  liquidation."  The  speaker  then  goes  fully  into 
the  question  of  the  instructions  delivered  by  Gillespie  to  Fremont,  and 
concludes  that  they  fully  authorized  all  that  Fremont  did. — (Ap- 
pendix, 669*) 

Mr.  Davis  said :  '^  It  was  nothing  more  than  justice  to  send  a  board 
out  to  California  to  investigate  these  claims." — (Globe,  685.) 

Mr,  Butler.  ''My  inclination  has  been  to  provide  for  the  payment 
of  the  claims  because  we  had  adopted  the  acts  out  of  which  they  had 
g90\nij  and  have  had  the  benefit  of  them." — (p.  630.) 

Mr.  Baqbt,  ''  Indeed,  if  the  passage  of  this  bill  was  dependent  only 
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on  its  merits^  I  venture  the  assertion,  it  would  receive  the  unanimous 
sanction  of  this  hody.  Neither  have  I  any  hesitation  as  to  the  pro- 
priety of  paying  these  California  claims ;  they  ought  to  be  paid. 
They  are  as  meritorious  claims  as  ever  were  presented  to  the  Congress 
of  the  United  States."— (p.  697.) 

There  was  much  discussion  as  to  the  constitutionality  of  that  por^ 
tion  of  the  bill  which  named  the  officers  to  constitute  the  board,  but 
not  a  single  senator  disputed  the  justice  of  the  claims  provided  for,  or 
the  propriety  of  their  payment.  On  the  28th  April,  1848,  the  bill 
passed  the  Senate,  (p.  708,)  and  was  sent  to  the  House  on  4th  May, 
where  it  was  referred  to  the  Military  Committee,  who  reported  the 
same  back  with  amendments  on  8th  August,  1848,  a  few  days  before 
the  adjournment,  and  the  bill,  with  amendments  reported,  fell  among 
the  unfinished  business  of  the  session. 

These  claims  remained  unacted  on  until  the  passage  of  the  act  31st 
August,  1852,  the  6th  section  of  which  appropriated  $168,000  for  the 
pay  and  equipment  of  the  volunteers  serving  under  Colonel  Fremont 
in  1846,  and  for  the  subsistence  and  supplies  consumed  by  them,  and 
farther  provided  for  the  organization  of  a  board  of  officers  '^  to  ex- 
amine and  report  to  Congress  all  such  claims  as  may  be  presented  for 
funds  advancedy  and  aubeistence  and  supplies  of  aU  kinds  fumishedy  or 
iaken^  far  use  of  said  command  tohibt  thus  engaged  in  the  public  ser- 
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mce. 

This  board  made  two  reports,  the  last  of  which  is  to  be  found  in 
the  Ex.  Doc.  Sen.  No.  49,  33d  Cong.^  1st  sess. 

By  this  it  appears  that  claims  were  presented  amounting  to  $865,803; 
that  of  this  they  had  allowed  $129,885 ;  that  they  had  disallowed 
$152,933 ;  that  they  had  suspended  for  explanation  $237,911 ;  that 
they  had  ruled  out  as  not  within  the  letter  of  the  law  $174,076, 
(although  $147,896  of  this  last  sum  was  eminently  worthy  the  con- 
sideration of  Congress ;)  that  the  treasury  should  pay  without  further 
action  of  Congress  $3,695  ;  that  there  had  been  settled  by  act  of  Con- 
gress $19,500  ;  that  there  had  been  withdrawn  $147,800. 

From  this  it  appears  that  more  than  one-third  of  the  claims  pre- 
sented, excluding  those  withdrawn,  were  suspended  for  want  of  testi- 
mony and  explanation. 

'^  It  is  deemed  (says  the  report)  by  the  board  of  great  importance 
to  the  interests  of  the  United  States,  as  well  as  an  act  of  justice  to  the 
daimantSy  that  these  claims  should  have  an  early  investigation  by  the 
board.     That  investigation  can  best  take  place  in  California." 

The  amounts  reported  by  the  board  for  allowance  have  all  been  paid 
by  acts  of  Congress. 

On  February  24,  1855,  the  Court  of  Claims  was  established  ;  and 
by  the  2d  section  of  the  act  3d  March,  1855,  the  board  was  abolished. 
Whether  the  latter  was  the.  consequence  of  the  former  act  I  have  no 
means  of  pronouncing  with  certainty ;  but  respect  for  the  consistency 
of  legislation,  in  the  absence  of  any  other  assigned  motive,  would 
induce  this  conclusion. 

By  the  4th  section,  act  5th  August,  1854,  it  was  provided  that  the 
muster-rolls  of  Fremont's  volunteer  battalion  should  be  placed  on  the 
files  of  the  War  Department,  and  made  to  correspond,  as  far  as  prao- 
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ticable  with  the  pay-rolls  of  Major  Beading;  the  paymaster  of  said 
battalion,  &c.,  &c.,  &c.     (10  vol.,  582.) 

When  this  battalion  was  formed  will  be  seen  by  the  evidence  taken 
by  the  Senate  committee.  Captain  Gillespie  says:  "  On  the  5th  of 
July  the  people  were  called  together  to  organize  and  form  themselves 
into  companies  and  a  battalion.  Foar  companies  were  formed  and  the 
battalion  organized,  consisting  of  224  men.  (p.  28 ;  Hensley's  state- 
ment, p.  35.) 

The  only  other  act  necessary  to  be  adverted  to  is  the  act  3d  March, 
1863,  (10  vol.,  759,)  directing  the  Secretary  of  the  Treasury  to  pay 
a  certain  judgment  recovered  in  London  against  Fremont  on  certain 
bills  of  exchange  drawn  by  him  on  the  government,  dated  at  Angeles, 
March  18,  1847;  in  favor  of  one  F.  Hutman,  amounting  in  all  to 
119,500. 

Upon  this  statement  of  the  instructions,  proclamations,  and  acts  of 
the  government,  I  hold  it  to  be  clearly  established  that  the  govern- 
ment is  liable — 

1st.  For  all  ''sums  advanced"  and  for  ^^svhsistence  and  supplies  of 
aU  kinds  furnished  or  take^i"  for  the  volunteers  serving  under  Fre- 
mont; and, 

2d.  That  there  is  no  difference  between  those  liabilities  arising  prior 
to  the  raising  of  the  United  States  flag  and  those  which  accrued  sub- 
sequently to  that  event. 

On  the  first  head,  were  it  necessary,  we  might  rest  the  liability  of 
the  government,  even  for  property  taken  from  the  Califomians  for  the 
use  of  the  government,  on  the  well-established  principles  of  modern 
warfare  under  the  law  of  nations. 

The  general  usage,  says  Kent,  according  to  the  law  of  nations,  **  is 
not  to  touch  property  on  land  without  making  compensation.  (1  Kent's 
Com.,  99.) 

**  Private  property  on  land  is  exempt  from  confiscation,  with  the 
exception  of  such  as  may  become  booty  in  special  cases,  and  of  military 
contributions  levied  upon  the  inhabitants  of  the  hostile  territory.  This 
exemption  extends  even  to  the  case  of  an  absolute  and  unqualified 
conquest."     (Wheaton,  395.) 

So,  in  Secretary  Marcy's  letter  to  the  French  minister  of  July  28, 
1856,  he  says;  ''The  reasons  in  favor  of  the  doctrine  that  private 
property  should  be  exempted  from  seizure  in  the  operations  of  war  are 
considered  in  this  enlightened  age  so  controlling  as  to  have  secured 
its  partial  adoption  by  all  civilized  nations."  Mr.  Marcy  then  at- 
tempts to  demonstrate  that  the  rule  which  thus  secures  property  on 
land  should  also  be  applied  to  property  on  the  sea.  **  It  would  be 
diflicult,"  says  the  Secretary,  "  to  find  any  substantial  reasons  for  the 
distinction  now  recognized  in  its  application  to  such  property  on  land 
and  not  to  that  which  is  found  upon  the  ocean." 

We  need  not,  however,  resort  to  these  principles,  though  well  main- 
tained in  the  law  of  nations,  to  establish  the  liability  of  the  govern- 
ment, because  it  rests  upon  the  clearly  admitted  acts  of  the  govern- 
ment itself,  as  shown  in  the  instructions,  proclamations,  debates,  and 
acts  of  Congress  heretofore  cited. 

We  come  now  to  the  second  proposition — that  which  refers  to  the 
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acts  of  Fremont  prior  to  boistlDg  the  flag  of  the  United  States.  la 
his  interview  with  Commodore  Sloat  the  commodore  informed  Fre- 
mont that  '^he  had  applied  to  Lieutenant  Oillespie,  whom  he  knew 
to  be  the  agent  of  the  government^  for  his  authority,  but  that  he  had  de* 
dined  to  give  it.  He  then  inquired  by  what  authority  Fremont  had 
taken*  up  arms  against  the  Mexican  authorities/'  Fremont  replied 
that  he  "had  acted  solely  on  his  own  responsibility,  and  without  any 
authority  from  the  government  to  justify  hostilities."  On  this  reply 
Commodore  Sloat  appeared  greatly  disturbed,  and  gave  Fremont 
distinctly  to  understand  that  in  raising  the  flag  at  Monterey  he  had 
acted  on  the  faith  of  his  operations  in  the  north.     (Doc.  75,  p.  13.) 

It  is  to  be  remembered  that  at  this  time  the  fact  that  war  existed 
with  Mexico  was  not  known  to  the  parties.  The  instructions  carried 
out  by  Gillespie  and  communicated  to  Fremont,  but  withheld  from 
Commodore  Sloat,  were  merely  anticipatory  of  hostilities,  and  we  can- 
not but  admire  the  delicacy  of  honor  on  the  part  of  Fremont,  which, 
while  shielding  his  government  from  any  imputation  against  its  fair 
dealing  with  Mexico,  took  upon  himself  all  the  responsibility  of  these 
acts.  It  is  true  that  the  instructions  to  G-illespie  did  not  provide 
specifically  for  hostile  operations,  but  they  did  specifically  direct  that 
he  was  to  confer  with  Colonel  Fremont  and  "  watch  over  the  interest 
of  the  United  States,  and  coxtnteraxit  the  influence  of  any  foreign  agenta 
who  might  be  in  the  country  with  objects  prejudicial  to  the  United 
States." 

What  means  were  to  be  adopted  was  a  question  left  open  to  be 
governed  by  the  exigency  of  circumstances. 

That  the  means  adopted  were  necessary  and  proper  is  a  matter 
adjudged  by  the  approval  of  the  political  department  of  the  govern- 
ment as  heretofore  fully  established. 

The  property  taken  in  the  case  of  Alviso,  under  promise  of  pay- 
ment, is  stated  in  the  petition  to  have  been  taken  in  July,  1816. 
Colonel  Fremont,  in  his  deposition  given  in  this  cause,  says  he  re- 
members such  a  transaction  as  is  described,  but  thinks  it  was  earlier 
than  the  time  stated.  Whether  the  taking  was  in  June  or  July— 
that  is,  before  or  after  the  hoisting  of  the  United  States  fla^ — is,  in 
the  view  I  have  submitted,  wholly  immaterial.  It  is  not  now  an  open 
question  for  the  judiciary  as  to  what  was  the  extent  of  power  con- 
ferred by  the  government  on  Gillespie  and  Fremont,  or  whether  the 
Executive  was  authorized  to  confer  a  power  which  led  to  hostilities. 
These,  in  their  nature,  are  political  questions  ;  and  having  been  sub« 
sequently  passed  upon  by  the  political  department,  its  judgment  will 
be  held  conclusive  by  the  judicial  tribunals  of  the  country. 

This  principle  is  adverted  to  in  the  case  of  Foster  and  Elam  vs* 
Neilson  by  the  Supreme  Court  of  the  United  States.  Chief  Justice 
Marshall  says :  "  The  judiciary  is  not  that  department  of  the  govern- 
ment to  which  the  assertion  of  its  interests  against  foreign  powers  is 
confided,  and  its  duty  commonly  is  to  decide  upon  individual  rights 
according  to  those  principles  which  the  political  departments  of  the 
nation  have  established.  If  the  course  of  the  nation  is  a  plain  one, 
its  courts  would  hesitate  to  pronounce  it  erroneous. 

"We  think,  then,  however  individual  judges  might  construe  the  treaty 
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of  St.  IldefoDSO,  it  is  the  province  of  the  coart  to  confirm  ita  decisions 
to  the  toiU  of  the  legislature^  if  thai  will  has  been  dearly  expressed," 
(2  Peters,  30T.) 

I  sabmit  with  confidence  that  the  political  and  legislative  history 
which  I  have  tims  briefly  collated  as  bearing  on  these  California  claims 
establishes  a  clearly  admitted  liability  on  the  part  of  the  government 
of  the  United  States.  * 

P.  PHILLIPS, 
Sdicilorfor  B.  P.  Alviso. 

December  6, 1868. 


m  THE  COURT  OF  CLAIMS. 

No.  560. 

Blab  P.  Alviso  vs.  The  United  States. 

Brief  of  United  SiaJtes  Solicitor. 

This  claim  is  for  horses  and  other  property  taken  by  Lieutenant 
Colonel  John  C.  Fremont,  of  the  United  States  army,  from  the  peti- 
tioner, in  California,  early  in  Jaly,  1846. 

At  that  time  California  was  an  integral  part  of  the  republic  of 
Mexico^  which  republic  was  at  war  with  the  United  States.  The  pe- 
titioner was  a  native  Californian,  and  therefore  '^a  member  of  the 
enemy  State."  As  such  he  was  liable  to  be  treated  as  himself  an 
enemy. — (Wheaton,  Intern.  Law,  pt.  4,  ch.  2.)  The  same  authority 
goes  on  to  state  that  by  the  strict  laws  of  war  the  property  of  an 
enemy  was  liable  to  confiscation  wherever  fonnd ;  but  the  extreme 
rigor  of  the  law  has  been  mitigated  by  modern  usage  so  far  as  to 
exempt  private  property  from  confiscation  except  in  certain  cases. 
Among  these  admitted  exceptions  is  the  levying  of  contributions  upou 
the  enemy;  and  every  mitigation  is  subject  to  the  general  authority 
to  use  against  the  enemy  such  degree  of  violence  as  may  be  necessary 
to  secure  the  object  of  hostilities^  even  to  the  extent  of  laying  waste 
the  enemy's  country. 

These  principles  were  applied  to  elucidate  the  rights  and  duties  of 
the  American  commanders  in  the  enemy's  country  very  fully,  but 
briefly,  by  Mr.  Secretary  Marcy,  in  a  despatch  to  General  Taylor, 
dated  September,  1846,  and  printed  in  Ex.  Doc.  119,  of  1846-'47, 
page  64 : 

^'  An  invading  army  has  the  unquestionable  right  to  draw  its  sup- 
plies from  the  enemy  without  paying  for  them,  and  to  require  contri- 
DUtions  for  its  support.  It  may  be  proper,  and  good  policy  requires, 
that  discrimination  should  be  made  in  imposing  these  burdens.  Those 
who  are  friendly  disposed,  or  contribute  aid,  should  be  treated  with 
liberality;  yet  the  enemy  may  be  made  to  feel  the  weight  of  the  war, 
and  thereby  become  interested  to  use  their  best  efforts  to  bring  about 
a  state  of  peace. 
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''  It  is  also  bat  jast  that  a  nation  which  is  involved  in  a  war  to  obtain 
jostice,  or  to  maintain  its  just  rights^  should  shift  the  burden  of  it  as 
far  as  practicable  from  itself  by  throwing  it  upon  the  enemy." 

Then  follow  instructions  to  General  Taylor  to  procure  supplies,  if  he 
can  do  so  safely,  by  requiring  them,  '^  as  contributions  without  paying 
or  engaging  to  pay  therefor/'  or,  as  it  is  subsequently  explicitly  termed, 
"by  contribntions,  or  the  appropriation  of  private  property." 

Upon  what  ground,  then,  can  Alviso  claim  compensation  for  prop- 
erty, under  the  best  aspects  of  his  case,  taken  from  him  by  the  com- 
mander of  the  United  States  forces,  while  he  was  an  enemy  of  the 
United  States,  and  in  the  enemy's  country?  Certainly  the  appro- 
priation of  the  property  to  the  use  of  the  United  States  under  such  cir- 
cumstances raises  no  implication  of  a  promise  to  pay  for  it. 

Before  considering  whether  there  was  any  express  promise  to  pay  for 
the  property,  let  us  look  at  the  circumstances  under  which  it  was  taken. 

The  report  of  the  Secretary  of  War  accompanying  the  President's 
annual  message  of  December,  1846,  (p.  61,)  ^ives  a  sketch  of  the  pro- 
ceedings of  C!olonel  Fremont  during  the  period  when  thd  transaction 
in  question  occurred. 

Colonel  Fremont,  at  the  head  of  a  surveying  party,  was  in  Cali- 
fornia in  the  spring  of  1846.  His  presence  being  distasteful  to  the 
Mexicans,  he  went  northward  towards  Oregon,  but  was  stopped  by 
snows,  &C.J  about  the  Tlamath  lake.  Here  he  received  such  accounto 
of  the  conduct  of  the  Mexicans,  and  the  situation  of  the  American 
settlers  in  the  Sacramento  valley,  that  he  resolved  to  return  and  over- 
throw the  Mexican  authority.  This  was  before  the  declaration  of  war 
by  the  United  States.  He  returned  towards  the  bay  of  San  Fran- 
cisco, put  himself  at  the  head  of  the  settlers,  and  drove  the  Mexicans 
south  of  the  bay ;  then,  having  declared  their  independence  of  Mexico, 
and  hoisted  a  flag  of  their  own,  (called  the  Bear  flag,^  they  prepared 
to  march  southward  and  drive  the  Mexicans  out  oi  all  California. 
Castro,  the  Mexican  commander,  was  on  the  south  side  of  the  bay,  at 
Banta  Clara,  with  400  men.  Fremont,  with  160  .men,  set  out  on  the 
6th  of  July  to  attack  him.  They  had  to  make  a  long  march  round 
the  head  of  the  bay,  and  on  the  third  day  they  heard  that  Castro  had 
fled,  and  soon  after  that  war  had  been  declared  between  Mexico  and 
the  United  States.  Upon  the  receipt  of  this  intelligence  they  pulled 
down  the  independent  flag  and  hoisted  that  of  the  United  States.  So 
far  as  appears,  up  to  this  time,  Colonel  Fremont  was  the  only  officer 
of  the  United  States  engaged  in  these  transactions,  and  the  only  per- 
son, except  the  hired  men  of  his  original  surveying  party,  who  ac- 
knowledged alleficiance  to  the  United  States.  Of  the  rest,  some  were 
citizens  of  the  United  States,  many  foreigners,  domiciled  in  Califor- 
nia, and  in  insurrection  against  the  government  of  Mexico  on  their 
•own  account.  • 

So  far  as  can  be  ascertained  from  the  testimony,  the  horses  of  Alvisa 
were  taken  while  Fremont's  men  were  under  the  independent  or 
''Bear"  flag.  They  are  said  to  have  been  taken  near  the  Sacra- 
mento, and  apparently  on  the  west  side  of  it.  If  they  were  taken  by 
Fremont  or  his  men,  they  must  have  been  taken  some  time  before  the 
change  of  flags,  for  that  took  place  after  they  had  crossed  the  Sacra* 
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mento,  on  their  way  south,  and  they  did  not  return  to  that  part  of 
the  country  for  some  months.  Fremont  was  not  on  the  Sacramento 
after  the  change  of  flags  until  the  autumn  of  that  year ;  he  was  far 
in  the  south. 

Now,  if  these  horses  were  taken  by  Fremont  in  person,  and  were 
necessary  to  his  safety,  the  case  would  present  a  different  aspect  from 
that  which  it  would  exhibit  if  they  were  taken  by  any  other  person 
whomsoever  then  in  his  company  ;  for  it  is  very  certain  there  was  no 
oflScer  of  the  United  States,  civil  or  military,  with  him,  except  perhaps 
Major  Gillespie,  of  the  marine  corps,  who  had  joined  him  just  before 
he  resolved  to  return  and  encounter  the  Mexicans.  There  was  no 
other  person  than  these  two  oflScers  in  all  Northern  California  for 
whose  acts  this  government  could  be  bound,  until  after  the  flag  of  the 
United  States  was  hoisted,  and  the  insurgents  declaring  in  favor  of  the 
United  States,  in  the  then  existing  war,  became  subject  to  the  military 
command  of  Fremont  as  an  officer  of  the  army  of  the  United  States. 

Those  who  had  thus  raised  the  standard  of  independence  were  per- 
sons whose  wealth  consisted  in  horses  and  cattle,  and  while  in  that 
independent  state  they  considered,  and  justly  too,  that  all  property 
taken  from  the  enemy  belonged  to  them,  and  they  probably  divided 
it  among  themselves.  They  certainly  did  not  capture  it  for  the  benefit 
of  the  United  States  ;  nor  is  there  any  evidence  that  it  was  ever  ap- 
propriated to  the  use  of  the  United  States.  It  was  not  with  Fremont's 
party  when  he  came  to  San  Jose.  Had  this  property — ^these  horses — 
been  appropriated  to  the  use  of  the  men  under  Colonel  Fremont's  com- 
mand, they  would  have  accompanied  the  command,  and  been  with  him 
at  San  Jos^  ;  for  Fremont,  according  to  the  testimony  of  Meza,  and 
the  historical  narrative,  must  have  passed  through  on  his  way  south, 
immediately  after  the  taking  of  the  horses ;  but  Meza — from  whom 
the  horses  were  taken,  and  who  would  unquestionably  have  recognized 
them — says  he  saw  Fremont  there,  but  not  the  horses.  The  absence 
of  the  horses  from  Fremont's  command  strengthens  the  presumption, 
which  arises  from  the  circumstances,  that  they  were  not  applied  for 
the  use  of  the  United  States. 

The  horses  of  Alviso,  according  to  the  testimony  of  Meza,  his  only 
witness,  were,  when  captured,  on  their  way  to  San  Jose,  a  place,  ac- 
cording to  the  map,  about  five  miles  from  Santa  Clara,  where  Castro 
was  encamped.  Horses  are  so  important  in  military  operations  as  to 
be  sometimes  deemed  contraband  of  war,  and  they  were  particularly 
necessary  to  the  organization  of  troops  among  the  Californians,  who 
at  that  day  might  be  said  to  live  on  horseback.  No  explanation  is 
given  as  to  the  object -of  the  purchase  of  these  horses  by  Alviso.  He 
is  not  stated  to  have  been  engaged  in  any  business  on  his  own  account, 
but  to  have  been  residing  with  his  father  on  a  ranche  near  San  Jose. 
It  was  certainly  but  the  exercise  of  necessary  prudence,  on  the  part  of 
Colonel  Fremont  to  arrest  the  progress  of  any  horses  towards  the 
the  camp  of  an  enemy  then  strengthening  himself  for  the  conflict. 

But  did  the  transactions  stated  in  the  petition  ever  take  place  ?  The 
sole  witness  produced  on  the  part  of  the  petitioner  to  prove  his  case 
is  Jose  Bamon  Meza^  a  native  Californian,  who  docs  not  write  his 
name,  who  was  not  more  than  twenty-two  years  of  age  at  the  time  of 
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the  alleged  talcing  of  the  horses,  and  who  describes  himself  as  a  laborer, 
and  was  then  engaged  in  the  humble  employment  of  driving  the  horses 
for  Alviso.  Upon  this  man's  testimony  rests  the  entire  claim  of  the 
petitioner.  There  is  no  rule  of  law  which  prescribes  the  quantity  of 
testimony  in  a  case  like  this  ;  but  it  would  not  seem  unreasonable  to 
require  some  other  witness  to  a  transaction  so  public  as  this.  This 
same  witness,  however,  is  relied  on  not  only  to  prove  the  taking  of 
the  horses,  but  the  taking  of  the  saddles  and  spurs,  a  month  later,  at 
another  place.  Upon  one  point,  however,  the  witness  is  certainly  mis- 
taken, lie  says  he  saw  Colonel  Fremont  at  Ban  Jose  about  a  month 
after  the  taking  of  the  horses,  and  the  horses  were  taken  in  July.  Now 
it  is  historically  known  that  the  forces  under  Fremont,  after  leaving 
Sonoma,  July  6, 1846,  passed  rapidly  southward,  and  in  less  than  two 
weeks  were  at  Monterey,  four  hundred  miles  down  the  coast ;  thence 
they  marched  to  Los  Angelos,  and  entered  that  city  August  12, 1846. 
If  ever  Fremont  was  at  San  Jose  in  the  summer  of  1846,  he  must  have 
reached  it  very  soon  after  the  witness  himself  arrived  there. — (See  re- 
port of  Secretary  of  War  above  cited.) 

The  inability  of  Colonel  Fremont  to  remember  the  transaction  is 
evidence  against  the  claim.  No  event  that  came  under  his  personal 
notice  during  the  brief  period  spent  in  preparations  for  his  memorable 
overthrow  of  the  Mexican  power  in  California  would  be  likely  to 
escape  so  completely  from  Colonel  Fremont's  recollection  as  this  has 
done.  Meza  remembers  every  circumstance,  not  only  the  exact  num- 
ber of  the  diiferent  kinds  of  animals,  but  the  description  of  the  saddles  * 
and  spurs  which  belonged  to  a  stranger.  Fremont,  to  whom  the  oc- 
currence was  of  much  more  consequence  than  it  was  to  Meza,  and  on 
whom  it  was  therefore  calculated  to  make  a  deeper  impression,  is  una- 
ble to  recall  any  such  event.  Colonel  Fremont,  indeed,  says  that 
about  a  month  earlier  some  horses  were  taken  under  circumstances 
similar  to  those  alleged  in  this  case ;  but  both  Alviso  and  his  witness 
swear  that  their  horses  were  taken  in  July,  and  the  claimant's  counsel 
does  not  rely  on  this  amendment. 

Under  the  sixth  section  of  the  army  apppropriation  act,  approved 
August  31,  1852,  a  board  of  officers  was  appointed  to  examine  claims 
for  supplies  furnished  or  taken  for  the  use  of  Fremont's  California 
battalion.  That  board  made  a  report  to  Congress  at  the  last  session 
of  Congress,  which  is  printed  in  part  as  Senate  Document  No.  63 ; 
the  Third  Auditor  also  made  a  report  at  the  same  session  in  regard  to 
said  claims,  printed  in  Senate  Document  No.  109.  The  latter  pre- 
sents an  abstract  of  claims  allowed  by  the  California  board,  embracing 
some  particulars  which  do  not  appear  in  that  part  of  the  report  of  the 
board  which  was  printed  in  Doc.  63.  From  these  reports  two  facts 
appear :  First,  that  every  one  of  the  claims  allowed  was  certified  by 
some  officer  in  the  service  of  the  United  States  ;  and,  second,  that  the 
highest  price  paid  by  any  quartermaster  or  other  official,  when  pur- 
chasing horses  for  the  battalion  in  California  in  1846-'7,  was  $40. 

In  their  report  to  Congress  in  1854,  the  board  say  that  they  have 
adopted  the  rates  paid  at  the  time  in  California,  by  disbursing  officers, 
or  fixed  in  due  bills  then  given ;  and  upon  this  evidence  the  board  estab- 
lished the  following  scale  of  prices :  For  horses  of  first  quality,  $30;  of 
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second  quality,  $20 ;  of  third  quality,  $10 ;  of  class  not  specially 
named,  |25  ;  for  saddles,  |30  ;  for  bridles,  $6  ;  for  spurs,  $5. 

The  first  point  adverted  to  shows  what  evidence  was  generally  at- 
tainable and  produced  to  prove  such  claims  as  this. 

The  second  point  adverted  to  shows  what  was  the  current  price  of 
horses  in  California*  Those  here  claimed  for  are  charged  as  high 
as  |76. 

The  payment  by  Congress  of  claims  recommended  by  the  board  of 
officers  is  relied  on  as  the  assumption  by  this  government  of  this  and 
other  similar  claims. 

It  is  true  Congress  did,  after  the  board  had  reported  the  claims  and 
the  evidence  in  support  of  them,  pay  such  part  thereof  as  the  board 
had  recommended  ;  but  this  does  not  imply  the  existence  of  any  legal 
obligation.  Congress  frequently  relieves  claimants  as  a  matter  of 
grace  and  favor,  and  the  same  may  as  well  be  extended  to  a  class  as 
to  individual  claimants. 

Moreover,  that  act  applied  only  to  supplies  taken  for  the  use  of 
"  Fremont  battalion," 

Now,  the  claimants  do  not  show  that  Fremont's  battalion,  as  such, 
was  then  in  existence.  It  was  not  in  the  service  of  the  United  States 
until  July  10,  when  ^^  the  flag  of  independence  was  hauled  down,  and 
that  of  the  United  States  hoisted,"  (  Report  of  Secretary  of  War,  mes- 
sage of  1846,  p.  62,)  or  at  least  until  the  7th  of  July,  when  the  flag 
of  the  United  States  was  first  hoisted  in  California,  at  Monterey. 
(Same  report.) 

Nor  does  he  show  that  the  horses  were  taken  ^'  for  the  use  "  of  the 
battalion. 

On  this  point  I  refer  to  what  has  been  said  above  and  to  the  testi- 
mony. 

JNO.  D.  McPHERSON, 
Deputy  Solicitor  Court  of  Claims. 


To  the  Presiding  Judge^  Court  of  Claims : 

In  the  case  of  Bias  P.  Alviso,  the  court  disposes  of  the  claim  by 
deciding  that  at  the  time  the  property  was  taken,  to  wit :  prior  to  20th 
July,  Fremont  was  not  acting  on  behalf  of  the  government  of  the 
United  States,  and  therefore  the  government  was  not  liable. 

This  case  involves  a  matter  of  great  historic  interest,  and  the  ques- 
tion in  it  arises  in  several  other  cases  in  the  docket.  I  do  not  dispute 
the  correctness  of  the  decision,  if  it  was  purely  a  judicial  question  of 
the  first  impression.  Since  the  brief  argument  in  the  case,  I  have 
gone  over  the  whole  ground  in  reference  to  other  cases,  and  desire  to 
present  to  the  court  an  argument  to  show  that  whether  Fremont's 
acts  were  authorized  or  not,  was  a  question  for  the  political  depart^ 
ment  of  the  government ;  that  they  have  adopted  them  in  the  most 
solemn  manner ;  and  that  this  court,  on  well-settled  principles,  what- 
ever their  individual  opinions  may  be,  should  conform  its  decision  to 
that  of  the  political  department.  Such  was  the  decision  of  the  Su- 
preme Court  on  the  true  construction  of  the  Louisiana  treaty. 
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On  this  ground  I  apply  for  a  reargument  of  this  case,  or  that  this 
case  may  be  suspended  until  other  cases  of  mine  on  the  docket, 
involving  the  same  question,  shall  be  reached. 

I  would  also  respectfully  suggest  to  the  court  the  propriety,  if  the 
above  application  is  refused,  of  so  modifying  certain  portions  of  the 
opinion  which  carry  the  decision  of  the  court  far  beyond  the  exigen- 
cies of  the  case  and  involve  the  adjudication  of  a  large  class  of  cases 
not  yet  heard.  At  page  5,  the  court  say:  "  But  even  if  Fremont  and 
his  men  had  been  United  States  troops  when  they  took  the  property, 
the  government  would  not  have  been  responsible  for  the  men  taking 
of  it,  for  no  principle  is  better  settled  than  that  a  government  is  not 
liable  for  property  taken  by  its  troops  from  the  enemy  in  time  of  war." 
The  same  decision  is  repeated  at  the  foot  of  the  same  page. 

The  liability  of  the  government,  I  submit,  would  depend  on  the 
question  whether  by  the  law  of  nations,  private  property  on  land  was 
subject  to  confiscation,  and  especially  as  applied  to  the  condition  of 
the  Californias  during  the  late  war  with  Mexico. 

My  own  preference,  however,  would  be  to  reargue  this  case,  in 
which  event  I  would  be  willing  that  the  court  might  cover  the  whole 
ground,  and  thus  settle  principles  which  would  dispose  of  a  large 
number  of  cases. 

All  of  which  is  respectfully  submitted  by 

P.  PHILLIPS,  Solicitor  for  Alviso. 

NOYBICBBB  26,  1858. 


in  the  court  op  claims. 
Blas  p.  Alviso  v8.  The  United  States. 

BRIEF  ON  RBAROVMBNT. 

Claim  for  property  alleged  to  have  been  taken  in  the  month  of  JvXy^ 
1846,  hy  Cciond  Fremont  and  his  men  from  claimant  for  the  use  of 
the  American  troops. 

PACTS  AS  UNDERSTOOD  BY  THE  SOLICITOR. 

First.  That  on  the  Tth  of  July,  1846,  Commodore  Sloat,  from  what 
he  had  heard  of  Fremont's  doings  in  Upper  California,  supposed  he 
was  acting  under  instructions  from  the  government,  but  without  any 
knowledge  of  the  existence  of  a  war,  hoisted  the  American  flag  at 
Monterey.  (See  Senate  Doc,  1846-'7,  No.  4,  pp.  644-5  ;  2  Benton, 
692 ;  Ex.  Doc.  4,  1846-'7,  vol.  1,  p.  511.) 

Second.  That  Captain  Montgomery,  under  orders  from  Sloat,  raised 
the  American  flag  at  San  Francisco  on  the  9th  of  July,  1846,  and  it 
was  flying  atSuter's  fort  on  the  10th.  (See  id.  Senate  Doc.  502  ;  Ex. 
Doc.  4,  18r)6-'7,  vol.  1,  p.  51.) 

Third.  That  at  this  time  Fi^mont  was  at  Santa  Clara,  or  on  his 
way  there  from  Sonoma;  and  Montgomery,  at  the  instance  of  Sloat, 
requested  him  to  join  the  latter  at  Monterey.     (Id.  Doc.  652.) 
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"  United  States  Ship  Portsmouth, 

"  Yerba  Buena,  July  9,  1846. 

'*  Sir  :  Last  evening  I  was  oiBciAlly  notified  of  the  existence  of  war 
between  the  United  States  and  the  central  government  of  Mexico,  and 
have  this  morning  taken  formal  possession  of  this  place,  and  hoisted 
our  flag  in  the  town.  Commodore  Sloat,  who  took  possession  of  Mon- 
terey on  the  7th  instant,  has  directed  me  to  notify  you  of  this  change 
in  the  political  condition  of  California,  and  to  request  your  presence 
at  Monterey,  with  a  view  to  future  arrangements  and  co-operation  at 
as  early  a  period  as  possible. 

**  I  forwarded,  at  two  o'clock  this  morning,  a  despatch  from  Com- 
modore Sloat  to  the  commandant  at  Sonoma,  with  an  American  flag 
for  their  use,  should  they  stand  in  need  of  one.  Mr.  Watmou§h,  who 
will  hand  you  this,  will  give  you  all  the  news. 

**  Very  respectfully,  I  am,  sir,  your  obedient  servant, 

'^  JOHN  B.  MONTGOMERY. 

<*  To  Capt.  J.  0.  Fremont, 

^^  United  States  Topographical  Engineers,  Santa  Clara*' 

On  the  same  day  he  instructed  Purser  Watmough : 

'*  Sir  :  You  will  proceed  to  Santa  Clara,  and  to  the  Pueblo,  if  neces- 
sary, in  order  to  intercept  Captain  J.  C.  Fremont,  now  on  his  march 
from  Sacramento,  and  on  meeting  with  him,  be  pleased  to  hand  him 
the  accompanying  communication  ;  after  which  you  will  return  to  this 
place  without  delay  and  report  to  me." 

Fourth.  That  Fremont  left  Sonoma  on  or  about  the  6th  of  July, 
1846,  and  proceeded  directly  to  Monterey,  and  did  not  return  as  far 
north  as  San  Jose  or  i^'onoma  for  several  months,  and  not  until  he  be- 
came commandant  of  California.  (Ex.  Doc.  4,  1846-'7,  vol.  1,  pp. 
51,  52;  2  Benton,  691,  692.) 

Fifth.  On  the  10th  of  July  Fremont  was  at  Pueblo,  and  Castro 
was  flying  before  him,  and  it  was  thought  would  not  stop  before  he 
reached  Santa  Barbara  or  Los  Angeles.  (2  Benton,  692  ;  Doc.  4, 
1846-7,  vol.  1,  p  51.) 

Extract  of  a  letter  from  Commodore  Sloat  to  Captain  Montgomery, 
dated  at  Monterey,  July  12,  1846:  **  By  the  best  information  I  can 
obtain,  Fremont  was  at  the  Pueblo  the  day  before  yesterday,  and 
probably  at  St.  John's  (San  Jose)  yesterday." 

Extract  from  Marcy's  Report,  December  5,  1846. 

"  At  the  same  time  information  reached  him  (Fremont)  that  General 
Castro,  in  addition  to  his  Indian  allies,  was  advancing  in  person 
against  him,  with  artillery  and  cavalry,  at  the  head  of  four  or  five 
hundred  men  ;  that  they  were  passing  around  the  head  of  the  bay  of 
San  Francisco  to  a  rendezvous  on  the  north  side  of  it,  and  that  the 
American  settlers  in  the  valley  of  Sacramento  were  comprehended 
in  the  ^•cheme  of  destruction  meditated  against  his  own  party. 

*'  Under  these  circumstances,  he  determined  to  turn  upon  his  Mexican 
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parsuers  and  seek  safety  for  his  own  party  and  tlie  American  settlers, 
not  merely  in  the  defeat  of  Castro,  but  m  the  total  overthrow  of  Mexican 
authority  in  California  and  the  establishment  of  an  independent  gov- 
ernment in  that  extensive  department.  It  was  on  the  6th  of  June, 
and  before  the  commencement  of  the  war  between  the  United  States 
and  Mexico  could  have  been  known,  that  this  resolution  was  taken  ; 
and,  by  the  5th  of  July,  it  was  carried  into  effect  by  a  series  of  rapid 
attacks,  by  a  small  body  of  adventurous  men,  under  the  conduct  of  an 
intrepid  leader,  quick  to  perceive  and  able  to  direct  the  proper  measures 
for  accomplishing  stich  a  daring  enterprise. 

"  On  the  11th  of  June  a  convoy  of  two  hundred  horses  for  Castro's 
camp,  with  an  officer  and  fourteen  men,  v  ere  surprised  and  captured 
by  twelve  of  Fremont's  party.  On  the  15th,  at  day-break,  the  mili- 
tary post  at  Sonoma  was  also  surprised  and  taken,  with  nine  brass 
cannon,  two  hundred  and  fifty  stands  of  muskets,  and  several  officers, 
and  some  men  and  munitions  of  war. 

"  Leaving  a  small  garrison  in  Sonoma,  Colonel  Fremont  went  to  the 
Sacramento  to  rouse  the  American  settlers ;  but  scarcely  had  he  ar- 
rived there  when  an  express  reached  him  from  the  garrison  at  Sonoma 
with  information  that  Castro's  whole  force,  was  crossing  the  bay  to 
attack  that  place.  This  intelligence  was  received  in  the  afternoon  of 
the  23d  of  June,  while  he  was  on  the  American  fork  of  the  Sacra- 
mento, 80  miles  from  the  little  garrison  at  Sonoma  ;  and  at  2  o'clock 
in  the  morning  of  the  25th  he  arrived  at  that  place  with  ninety  rifle- 
men from  the  American  settlers  in  that  valley.  The  enemy  had  not 
appeared  Scouts  were  sent  out  to  reconnoitre,  and  a  party  of  twenty 
fell  in  with  a  squadron  of  seventy  dragoons,  (all  of  Castro's  force  that 
had  crossed  the  bay,)  attacked  and  defeated  it,  killing  and  wounding 
five,  without  harm  to  themselves  ;  the  Mexican  commander,  De  la 
Tore,  barely  escaping  with  the  loss  of  his  transports  and  nine  pieces 
of  brass  artillery,  spiked. 

"  The  country  north  of  the  bay  of  San  Francisco  being  cleared  of 
the  enemy,  Colonel  Fremont  returned  to  Sonoma  on  the  evening  of 
the  4th  of  July,  and  on  the  morning  of  the  5th  called  the  people 
together,  explained  to  them  the  condition  of  things  in  the  provinces, 
and  recommended  an  immediate  .declaration  of  independence.  The 
declaration  was  made,  and  he  was  selected  to  take  the  chief  direction 
of  affairs. 

^^  The  attack  on  Castro  was  the  next  object.  He  was  at  Santa  Clara, 
an  intrenched  post  on  the  upper  or  south  side  of  the  bay  of  San  Fran- 
cisco with  four  hundred  men  and  two  pieces  of  field  artillery.  A  circuit 
of  more  than  a  hundred  miles  must  be  traversed  to  reach  him.  On 
the  6th  of  July  the  pursuit  was  commenced  by  a  body  of  one  hundred 
and  sixty  mounted  riflemen,  commanded  by  Colonel  Fremont  in  per- 
son, who  in  three  days  arrived  at  the  American  settlements  of  the 
Bio  de  los  Americanos.  Here  he  learned  that  Castro  had  left  Santa 
Clara  and  was  retreating  south  towards  Ciudad  de  ha  Angdoa^  (the 
city  of  the  Angels,)  the  seat  of  the  governor  general  of  the  Californias, 
and  distant  four  hundred  miles.  It  was  instantly  resolved  on  to  pursue 
him  to  that  place.  At  the  moment  of  departure,  the  gratifying  intel- 
ligence was  received  that  war  with  Mexico  had  commenced ;    that 


30  BUlS  p.  alyiso. 

Monterey  had  been  taken  by  onr  naval  force,  and  the  flag  of  the  United 
States  there  raised  on  the  7th  of  July  ;  and  that  the  fleet  wonld  co- 
operate in  the  pursuit  of  Castro  and  his  forces.  The  fla§  of  indepen- 
dence was  hauled  down  and  that  of  the  United  States  hoisted,  amidst 
the  hearty  greeting  and  to  the  great  joy  of  the  American  settlers  and 
the  forces  under  the  command  of  Colonel  Fremont. 

**  The  combined  pursuit  was  rapidly  continued  ;  and  on  the  12th  of 
August  Commodore  Stockton  and  Colonel  Fremont,  with  a  detachment 
of  marines,  entered  the  City  of  Angels  without  resistance  or  objection, 
the  governor  general,  Pico,  the  commandant  general,  Castro,  and  all 
the  Mexican  authorities  having  fled  and  dispersed.  Commodore  Stock- 
ton took  possession  of  the  whole  country  as  a  conquest  of  the  United 
States,  and  appointed  Colonel  Fremont  governor,  under  the  law  of 
nations,  to  assume  the  functions  of  that  office  when  he  should  retarn 
to  the  squadron. 

**  Thus  in  the  short  space  of  sixty  days  from  the  first  decisive  move- 
ment this  conquest  was  achieved  by  a  small  body  of  men  to  an  ex- 
tent beyond  their  own  expectation  ;  for  the  Mexican  authorities  pro- 
claimed it  a  conquest,  not  merely  of  the  northern  part  but  of  the  whole 
province  of  the  Californias." 

Sixth.  That  on  the  11th  of  June,  1846,  Fremont's  party  surprised 
a  convoy  of  two  hundred  horses  for  Castro's  camp.  (Ex.  Doc.  4, 
1846,-.'47,  vol.  1,  p.  51.) 

And  the  conquest  was  complete  before  Fremont  heard  of  the  war, 
and  was  carried  by  intrepid  men  by  the  5th  of  July,  1846.  (Id.) 

Seventh.  San  Eafael,  the  place  where  Mesa,  complainant's  witness 
claims  to  havo  owned  a  rancho  and  resided  in  July,  1846,  is  on  the 
north  side  of  the  bay  of  San  Francisco^  and  about  twenty-five  miles 
west  of  Sacramento,  and  about  as  many  miles  south  of  Sonoma.  (The 
atlas  and  maps.) 

EiGHxn.  That  Sonoma  is  not  on  the  road  from  San  Bafael  to  Sacra« 
men  to,  nor  near  it,  and  that  San  Rafael  is  not  on  the  road  from 
Sonoma  to  Sacramento,  nor  near  it,  and  that  all  three  of  these  places 
are  north  of  the  bay  of  San  Francisco.     (Atlas  and  maps.) 

Ninth.  That  San  Jose  is  not  on  or  near  any  road  leading  from 
Sonoma  to  Sacramento,  but  south  of  the  south  end  of  the  bay  of  Saa 
Francisco,  and  probably  sixty  miles  distant  from  either  of  those  places. 
(See  atlas.) 

Tenth.  That  prior  to  the  7th  of  July,  1846,  Upper  California  was 
in  a  state  of  rebellion  against  the  Mexican  authorities,  and  had  over- 
thrown the  Mexican  power  in  that  part  of  the  country,  and  that, 
before  that  date,  those  who  had  overthrown  the  Mexican  power  were 
themselves  overthrown  by  the  American  and  other  foreign  settlers 
who  opposed  them  and  Mexico.  (Doc.  4,  1846-'47,  vol.  1,  pp.  51, 
52;  2  Beaton,  691, 692.  '  » ri'       > 

Eleventh.  That  those  controlling  such  latter  overthrow  were 
neither  authorized  nor  directed  by  the  government  of  the  United  States 
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to  do  BO,  but  were  acting  upon  their  own  account,  and  had  a  flag  of 
their  own  under  which  they  rallied,  called  the  "  Bear  Flag."  (2  Ben- 
ton, 691,  692  ;  vol.  1  Doc.  4,  1846-'47,  pp.  51,  52.) 

Extract  from  2d  volume  Benton* 8  Thirty  Yeara^  pp.  691,  692, 

Fremont  ^'suddenly  changed  all  his  plans,  turned  him  back  from 
Oregon,  and  opened  a  new  and  splendid  field  of  operations  in  Califor- 
nia itself.  He  arrived  in  the  valley  of  the  Sacramento  in  the  month 
of  May,  1846,  and  found  the  country  alarmingly  and  critically 
situated.     ♦    *     * 

"  It  was  the  beginning  of  June.  War  had  broken  out  between  the 
United  States  and  Mexico,  but  that  was  unknown  in  California.  Mr. 
Fremont  had  left  the  two  countries  at  peace  when  he  set  out  upon  his 
expedition,  and  was  determined  to  do  nothing  to  disturb  their  rela^ 
tions  ;  he  had  even  left  California  to  avoid  giving  offence  ;  and  to  return 
and  take  up  arms  in  so  short  a  time  was  apparently  to  discredit  his 
own  previous  conduct,  as  well  as  to  implicate  his  government.  He 
felt  all  the  responsibilities  of  his  position ;  but  the  actual  approach 
of  Castro  and  the  immediate  danger  of  the  settlers  left  him  no  alter- 
native. He  determined  to  put  himself  at  the  head  of  the  people,  and 
save  the  country.  To  repulse  Castro  was  not  suflicient ;  to  overthrow 
the  Mexican  government  in  California  and  to  establish  Californian  in- 
dependence was  the  bold  resolve,  and  the  only  measure  adequate  to 
the  emergency.  That  resolve  was  taken  and  executed  with  a  celerity 
that  gave  it  a  romantic  success.  The  American  settlers  rushed  to  his 
camp ;  brought  their  arms,  horses,  and  ammunition  ;  were  formed 
into  a  battalion ;  and  obeyed  with  zeal  and  alacrity  the  orders  they 
received.  In  thirty  days  all  the  northern  part  of  California  was  freed 
from  Mexican  authority  ;  independence  proclaimed  ;  the  flag  of  inde- 
pendence raised ;  Castro  flying  south ;  the  American  settlers  saved 
from  destruction  ;  and  the  British  party  in  California  counteracted 
and  broken  up  in  all  their  schemes.     *     *    * 

**  Commodore  Sloat  arrived  before  Monterey  on  the  second  of  July. 
*  ♦  Commodore  Sloat  remained  five  days  before  the  town,  and  until 
he  heard  of  Fremont's  operations  ;  then,  believing  that  Fremont  had 
orders  from  his  government  to  take  California,  he  determined  to  act 
for  himself.  He  received  the  news  of  Fremont's  success  on  the  6th  of 
July  ;  on  the  7th  he  took  the  town  of  Monterey  and  sent  a  despatch 
to  Fremont.  This  letter  came  to  him  in  all  speed  at  the  head  of  his 
mounted  force.  Going  immediately  on  board  the  commodore's  vessel, 
an  explanation  took  place.  The  commodore  heard  with  astonishment 
that  Fremont  had  no  orders  from  his  government  to  commence  hos- 
tilities— that  he  had  acted  entirely  on  his  own  responsibility.  This 
left  the  commodore  without  authority  for  having  taken  Monterey,  for 
still  at  this  time  the  commencement  of  the  war  with  Mexico  was  un- 
known.    *    * 

"  He  (Sloat)  turned  over  the  command  to  Commodore  Stockton,  who 
had  arrived  on  the  15th,  The  next  day  (16th)  Admiral  Seymour 
arrived.     *     ♦    *    » 

**  The  subsequent  military  events  can  be  traced  by  any  history ;  they 


32  BLAS  P    ALVISO. 

were  the  natural  consequences  of  the  great  measure  conceived  and  exe- 
cuted by  Fremont  before  any  squadron  had  arrived  upon  the  coast, 
before  he  knew  of  any  war  with  Mexico,  and  without  any  authority 
from  his  government,  except  the  equivocal  and  enigmatical  visit  of  Mr. 
Gillespie.  Before  Mr.  Fremont  with  Commodores  Sloat  and  Stockton, 
his  operations  had  been  carried  on  under  the  flag  of  independence,  the 
bear  flag  it  was  called.     *     *     *     * 

*'  The  independents  took  the  device  of  this  bear  for  their  flag,  and 
established  the  independence  of  California  under  it ;  and  in  joining 
the  United  States  forces,  hauled  down  this  flag  and  hoisted  the  flag 
of  the  United  States.  The  fate  of  California  would  have  been  the 
same  whether  the  United  States  squadron  had  arrived  or  not ;  and 
whether  the  Mexican  war  had  happened  or  not,  California  was  in  a 
revolutionary  state,  already  divided  from  Mexico  politically,  as  it 
always  had  been  geographically.  The  last  governor  general  from 
Mexico,  Don  Micheltorreno,  had  been  resisted,  fought,  captured,  and 
shipped  back  to  Mexico  with  his  three  hundred  cut-throat  soldiers. 
An  insurgent  government  was  in  operation,  determined  to  be  free  of 
Mexico,  sensible  of  inability  to  stand  alone  and  looking  part  to  the 
United  States  and  part  to  Britain  for  the  support  which  they  needed. 
All  the  American  settlers  were  for  the  United  States  protection,  and 
joined  Fremont." 

Twelfth.  That  the  property  taken  from  Alviso,  if  taken  by  Fre- 
mont^ was  taken  before  the  issuing  of  Commodore  Sloat's  proclamation, 
under  which  all  property  taken  was  to  be  paid  for  when  taken. 

1.  The  claimant's  witness  refers  to  nothing  to  refresh  his  recollec- 
tion to  show  that  the  time  of  taking  the  property  in  question  was  in 
July^  lS4r»,  instead  of  June  or  any  other  month.  It  is  not  probable 
that  ten  years  afterwards  he  could  identify  the  month  without  some 
written  evidence  to  enable  him  to  do  so.  It  might  have  been  in  June, 
or  before  the  7th  of  July;  he  does  not  state  any  particular  time  in 
July. 

2.  It  is  a  singular  circumstance  that  Mesa  should  be  in  the  employ 
of  the  Mission  at  San  Rafael,  where  he  owned  a  ranchq,  and  should, 
when  the  horses,  &c.,  were  taken,  leave  his  employer  and  his  own 
farm,  in  midsummer,  and  go  to  San  Jos6  to  remain  a  month  or  two 
with  Alviso,  who  had  no  farm,  but  lived  with  his  father,  and  one 
which  he  does  not  account  for. 

3.  It  is  also  a  singular  circumstance  that  the  witness  did  not  know 
what  Fremont  and  his  men  did  with  the  horses.  They  did  not  have 
them,  he  says,  when  they  were  at  San  Jos6. 

4.  He  says  that  Fremont,  or  his  men,  came  to  San  Jose  about  a 
month  after  the  taking  of  the  horses,  but  don't  know  that  they  brought 
the  horses  with  them. 

5.  The  credibility  of  this  witness  is  shaken  by  these  unusual  circum- 
stances, by  the  sworn  statement  of  the  claimant,  and  by  the  explicit 
oath  of  Colonel  Fremont. 

The  witness  swears  that  Alviso  bought  these  horses  at  the  time  at 
San  Rafaelj  and  that  he  was  taking  them  from  that  place  to  Sacra- 
mento,  whereas  the  petition  states  that  he  was  removing  his  stock  from 
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Scncma  to  Ban  Jose  for  safe-keeping,  implying  that  he  previonslj 
owned  them. 

The  witness  says  that  the  horses  were  taken  near  to  Sacramento  on 
the  road  from  San  Rafad  to  that  place,  whereas,  the  petition  states 
that  they  were  taken  on  the  road  from  Sonoma  to  San  Jose. 

The  petition  states  that  all  the  property  was  taken  at  one  time,  and 
8o  witness  at  first  swore,  but  then  stated  that  the  saddles,  &c.,  were 
taken  a  month  or  more  after  the  horses  were  taken. 

Colonel  Fremont  testifies  that  he  recollects  no  snch  trausaction  as 
having  taken  place  in  July,  1846,  but  he  does  testify  as  follows,  in 
answer  to  the  4th  cross-interrogatory,  showing  that  what  occurred  was 
in  June,  and  done  to  defeat  Castro : 

*^  I  rememtibr  that  a  band  of  horses  was  taken  somewhat  earlier  than 
July,  1846,  under  circumstances  and  in  the  manner  described  in  this 
claim.  My  impression  is,,  that  this  is  the  property  referred  to  by  the 
claimant,  and  that  he  is  mistaken  in  the  date  of  the  transaction.'' 

This  view  is  supported  by  the  facts  stated  in  the  report  of  Secretary 
Marcy,  referred  to  as  Doc.  4, 1846-'47^  which  shows  the  taking  a  month 
before  Fremont  was  at  San  Jos6. 

tS^  Not  one  of  the  facts  staied  in  the  petition  is  proved  as  to  the 
taking^  use,  dtc.y  by  Mesa,     His  whole  statement  differs  in  all  respects^ 

If  it  is  true,  as  he  swears,  that  his  and  Alviso's  horses  were  ^^  tired/' 
th  en  it  is  certain  that  Frimont  did  not  take  all  their  horses. 

The  petitioner  says  the  horses  were  taken  by  the  forces  stationed 
or  gathering  at  Sonoma ;  but  the  witness  says  the  horses  were  left  at 
Sacramento.  The  forces  stationed  at  Sonoma  were  there  in  June,  and 
acting  under  the  bear  flag. 

I  think  it  certain  that  the  recollection  of  the  witness,  Mesa,  is  not  ta 
be  relied  upon,  because  some  of  his  statements  are  known  to  be  untrue. 
It  seems  certain  that  at  an  earlier  date  than  July,  1846,  Fremont  and 
his  men  did  take  horses  in  the  manner  described  in  the  petition,  which 
were  being  taken  to  San  Jose,  which  was  then  the  headq^uarters  of 
Castro,  who  was,  in  fact,  a  rebel  Mexican  officer,  and  agamst  whom 
the  Americans  and  others  in  California  had  risen,  and  who  was  in  &ct 
substantially  overthrown  before  the  arrival  of  Commodore  Sloat. 

His  statement  that  the  horses,  &c.,  were  taken  and  used  by  the 
army  is  strongly  negatived  by  the  fact  that  he  says  that  there  were 
twentj-five  horses,  and  only  six  of  them  broken,  and  the  rest  were 
wild ;  and  that  colts  were  also  taken. 

Thibteenth.  That  whenever  taken,  it  was  for  necessary  war  pur- 

Fremont,  in  his  testimony,  states:  *^  At  that  time,  (July,  1846,) 
horses,  horse  equipments,  and  arms,  were  taken  by  the  troops  under 
my  command  wherever  they  could  be  found,  for  (he  purpose  of  crip^ 
pUng  the  resources  of  the  Calif omians,  and  of  increasing  our  oton.'* 
(See  2  Benton,  691,  691 ;  volume  1,  document  4,  1846-'47,  p.  51.) 

Fou&TBBNTH.  Fremont  was  in  the  valley  of  the  Sacramento  and 
at  Sonoma  with  forces,  before  the  news  of  the  arrival  of  Sloat,  and 
acting  independently  of  the  government  of  the  United  States,  and 
without  American  troops,  and  on  his  own  account,  or  on  account  of 
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those  who  rose  against  Castro. — (2  Benton,  691,  692 ;  volame  1,  doc* 
iiment4,  1846-47,  p.  51.) 

Points  in  the  petition  not  proved. 

1.  It  is  not  proved  that  in  July,  1846,  the  claimant  was  removing^ 
his  horses  and  mares  from  Sonoma  to  San  Jos6,  with  the  view  and 
intent  of  safe-keeping. 

2.  It  is  not  proved  that  on  his  way  from  Sonoma  to  San  Jose,  he 
was  stopped  on  the  road  hy  American  soldiers,  nnder  the  command  of 
Oolonel  Fremont,  and  that  the  same  were  taken  from  him. 

3.  It  is  not  proved  that  these  horses  and  mares  were  taken  for  and 
made  nse  of  by  the  American  forces  stationed  and  gathering  at 
Sonoma. 

4.  There  is  no  proof  that  he  applied  to  the  American  officer  to  re- 
turn the  horses,  or  to  pay  for  them,  or  that  he  received  the  answer 
stated. 

PROPOSITIONS. 

1.  The  government  is  not  legally  hound  to  make  compensationy  tohere 
it  does  not  eapressly  pi'omise  so  to  do,  for  private  property  taken  in  a 
foreign  country  during  a  war  when  such  taking  tends  to  weaken  the 
enemy,  or  to  strengthen  itself. 

If  the  law  of  nations  forbade  the  taking  private  property  nnder  the 
circumstances  supposed,  it  would  not  create  a  legal  liability  upon  the 
government  to  pay.  The  course  that  the  government  will  pursue 
towards  its  enemies  in  a  war  in  which  it  may  he  involved,  must  de- 
pend upon  its  own  discretion,  which  may  be  honorable  and  in  con- 
formity to  the  common  cause  of  nation,  or  it  may  not.  It  is  not  pecu- 
niarily liable  for  its  acts  in  this  respect. 

It  would  deprive  the  government  of  the  privilege  of  conquest,  if  it 
could  not  weaken  the  enemy  and  strengthen  itself.  The  government 
making  the  war,  and  whose  forces  are  in  the  ioreign  country,  must 
determine  for  itself,  both  as  to  the  necessity  and  its  extent 

Judicial  tribunals  have  no  means  of  determining  either.  They 
might  equally  as  well  assume  to  determine  the  propriety  of  the  route 
for  reaching  an  enemy,  or  the  amount  of  force  that  may  be  used  iu 
subduing  him.  They  might  as  well  attempt  to  determine  the  extent 
that  such  a  force  may  be  applied,  as  to  determine  the  question  of 
necessity  and  extent  it  may  be  resorted  to.  This  course  would  enable 
the  judiciary  to  hold  the  government  responsible  for  the  mistakes  of 
military  commanders. 

Wheaton,  in  his  elements  of  International  Law,  p.  416,  says:  ''In 
general,  it  may  be  stated  that  the  rights  of  war  in  respect  to  the 
enemy  are  to  be  measured  by  the  object  of  the  war.  Until  that  object 
is  attained^  the  belligerent  has,  strictly  speaking,  a  right  to  use  every 
means  necessary  to  accomplish  the  end  for  which  he  has  taken  up  arms." 

(Page  419:)  ''The  application  of  the  same  principle  has  also  limited 
and  restrained  the  operations  of  war  against  Territory  and  property 
of  the  enemy.    From  the  moment  that  one  State  is  at  war  with  another. 
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it  has,  on  general  principles,  a  right  to  seize  cM  the  enemy's  property  of 
whatsoever  kindy  or  wheresoever  founds  and  to  appropriate  the  property 
ihiu  taken  to  its  own  use,  or  to  that  of  the  captors," 

Wheaton  further  says:  ^^ Private  property  on  land  is  exempt,  with 
the  exception  of  each  as  may  become  booty  in  special  cases  where 
taken  fiim  the  enemy  in  the  fidd^  or  in  besieged  towns,  and  military 
contribuiums  levied  upon  the  inhabitants  of  the  hostile  country." 

These  horses  were  doubtless  taken  on  their  way  from  the  point 
where  collected  to  where  they  were  to  be  used  in  the  field,  to  weaken 
the  enemy  and  to  strengthen  the  party  taking  them. 

Kent  says,  1  vol.  91,  92:  ^'The  general  usage  now  is,  not  to  touch 
private  property  upon  land,  without  making  compensation,  unless  in 
special  cases  dictated  by  the  necessary  operations  of  war,  or  when  cap- 
tured in  places  carried  by  storm,  and  which  repelled  all  the  overtures 
for  a  capitulation.  Contributions  are  sometimes  levied  upon  a  con- 
quered country,  in  lieu  of  confiscation  of  property,  and  as  some  indem- 
nity for  the  expenses  of  maintaining  order  and  affording  protection. 
If  the  conqueror  goes  beyond  these  limits  wantonly,  or  when  it  is  not 
clearly  indispensable  to  the  just  purposes  of  war,  and  seizes  private 

Sroperty  of  pacific  persons  for  the  sake  of  ^ain,  and  destroys  private 
wellings  or  public  edifices  devoted  to  civil  purposes  only,  or  makes 
war  upon  monuments  of  art  or  models  of  taste,  he  violates  the  modern 
usages  of  war,  and  is  sure  to  meet  with  indignant  resentment,  and  to 
be  held  up  to  the  general  scorn  and  detestation  of  the  world." 

If  what  Fremont  did  was  in  violation  of  the  rules  of  modern  war- 
fare, it  forms  not  a  ground  for  a  recovery  against  the  United  States, 
but  for  his  impeachment  or  personal  liability. 

It  might  form  just  ground  for  complaint  on  the  part  of  Mexioo,  in 
behalf  of  her  citizens,  and  might,  perhaps,  form  a  foundation  for  a 
treaty  of  indemnity,  or  it  might  induce  the  legislative  power  to  exer- 
cise its  discretion  in  making  ]^)rovision  for  indemnity.  But  it  can  form 
no  ground  of  leg^l  claim  which  can  be  recognized  and  acted  upon 
favorably  by  this  court. 

Our  government  made  a  rule  for  itself,  which  this  court  cannot 
review  or  condemn.  It  was  this :  Not  wantonly  to  destroy  property 
when  not  necessary  to  defeat  the  enemy,  but  to  take  what  was  neces- 
sary, when  not  voluntarily  furnished^  so  to  make  the  enemy  bear  the 
expenses  of  that  war. 

This  rule  was  carried  into  practice,  and  may  be  considered  the  rule 
of  action  for  that  war. 

President  Folk,  it  is  well  known,  distinctly  declared,  in  a  formal 
communication  to  the  Secrietary  of  the  Treasury,  that  it  was  the  light 
of  the  conqueror  to  levy  contributions  upon  the  enemy  in  ■  their  sea- 
ports, towns,  or  provinces,  and  apply  the  same  to  defray  the  expenses 
of  the  war. 

Acting  upon  this  principle,  he  authorized  the  levying  of  contribu- 
tions ;  and  this  was  actually  done,  and  Mexico  was  made  to  bear  a  por- 
tion of  the  burdens  of  the  war.  When  contributions  were  not  sup- 
plied when  called  for,  our  army  helped  itself  to  private  property. 

Governor  Marcy,  as  Secretary  of  War,  laid  down  this  rule,  (Ex. 
Doc.  119, 1846-'47,  p.  64 :) 


36  BLAS  P.  ALYISO. 

'^  An  inyading  army  has  the  nnquestioiiable  right  to  draw  its  sup- 
plies from  the  enemy  without  paying  for  them,  and  to  require  contri- 
DutioDS  for  its  support.  It  may  be  proper,  and  good  policy  requires, 
that  discrimination  should  be  made  in  imposing  these  burdens.  Those 
who  are  friendly  disposed  or  contribute  aid  should  be  treated  with, 
liberality ;  yet  the  enemy  may  be  made  to  feel  the  weight  of  the  war, 
and  thereby  become  interested  to  use  their  best  efforts  to  bring  aboat 
a  state  of  peace.  It  is  also  but  just  to  that  nation  which  *is  involved 
in  a  war  to  obtain  justice  or  to  maintain  its  just  rights,  should  shift 
the  burden  of  it,  as  far  as  practicable,  from  itself  by  throwing  it  upon 
the  enemy." 

<<  The  President  hopes  you  will  be  able  to  derive  from  the  enemy's 
country,  without  expeuse  to  the  United  States,  the  supplies  you  may 
need,  or  a  considerable  portion  of  them ;  but  should  you  fail  in  this, 
you  will  procure  them  in  the  most  economical  way." 

2.  The  taking  horses  was  for  the  purpose,  among  other  things,  of 
weakening  the  enemy. 

This  point  is  established  by  the  testimony  of  Fremont.  The  horsea 
he  took,  he  swears,  were  taken  for  this  purpose.  They  were  unques- 
tionably the  only  ones  taken  by  him,  and  under  the  law  of  nations,  as 
well  as  the  rule  of  practice  established  for  that  war,  he  had  a  right  to 
take  them. 

3.  The  United  States,  if  the  rule  of  war  was  as  insisted  by  the  claim- 
ant, would  not  be  liable  for  any  occurrences  before  the  receipt  by  Fr^ 
mont  of  Commodore  Sloat's  proclamation,  and  before  he  commenced 
acting  under  it. 

This  proposition  is  too  clear  to  need  argument.  If  the  United 
States  were  responsible  in  money  for  the  mistaken  acts  of  its  officers 
when  in  command,  they  cannot  be  liable  for  the  acts  of  those  who  are 
not  acting  within  the  line  of  duty  to  them,  but  is  acting  independently 
of  them. 

In  such  case  the  governmant  is  not  liable,  although  the  officer 
may  be. 

Between  the  6th  of  June,  1846,  before  Fremont  knew  of  the  exist- 
ence of  the  war,  and  the  time  of  his  commencing  to  act  under 
Sloat,  he  was  acting  independently,  and  on  the  6th  of  July  indepen- 
dence was  declared,  and  he  was  selected  as  chief  to  take  charge  of 
affairs. — (Doc.  4,  p.  51.) 

During  this  period  he  acted  for  himself,  and  not  for  the  United 
States,  and  he  and  not  they  are  responsible  for  his  acts.  It  was  during 
this  period,  if  ever,  that  the  claimant's  horses  were  taken,  and  prin- 
cipally to  prevent  their  reaching  Castro,  at  San  Jos6,  and  strengthen- 
ing him  for  continuing  the  contest. 

B.  H.  GILLET,  SoKcUor. 

JuNB  9, 1858. 
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Blas  p.  Alyibo  v8.  The  Unitbd  States. 

Blackford,  J.^  delivered  the  opinion  of  the  court. 

This  cau^e  was  argued  and  submitted  several  terms  ago,  and  a 
decision  rendered  by  the  court  that  the  petitioner  had  no  legal  claim 
against  the  United  States.     The  opinion  of  the  court,  as  previously 
rendered,  (except  as  to  a  passage  or  two  now  omitted  as  not  applicable  . 
to  the  case,)  is  as  follows : 

The  petition  states  that  the  claimant  is  a  native  of  California  and  a 
citizen  of  the  United  States  ;  that  in  July,  1846,  he  was  a  resident  of 
Sonoma,  in  California ;  that  at  that  time,  on  the  road  between  Sonoma 
and  San  Jos4,  the  American  soldiers,  under  Colonel  J.  C.  Fremont, 
took  from  the  claimant  a  number  of  horses,  mares,  saddles,  bridles, 
and  spurs,  of  the  value  of  about  $2,060 ;  that  this  property  was  taken 
for  the  use  of  the  American  forces  then  gathering  and  stationed  at 
Sonoma  ;  and  that  though  the  claimant  applied  to  the  commanding 
officer  for  a  return  of  the  property  or  payment  therefor,  the  applica- 
tion was  refused. 

The  claimant  has  produced  but  one  deposition — that  of  Jos£  B. 
J&esa. 

This  witness  states  that  in  July,  1846,  Colonel  Fremont  and  his 
men  took  from  the  claimant,  on  the  road  near  Sacramento,  fifteen 
horses,  twenty-five  mares,  and  one  stud  horse ;  that  some  of  the  horses 
were  worth  $100  each,  and  some  about  |60  each ;  that  the  mares  were 
worth  about  |25  each ;  and  that  the  stud  horse  was  worth  $160  or 
$200. 

This  witness  states  also  that  about  a  month  after  said  horses  and 
mares  were  taken,  Colonel  Fremont  and  his  men  took  from  the  claim- 
ant,  near  San  Jos^,  two  saddles,  two  bridles,  and  one  pair  of  spurs ; 
that  one  of  the  saddles  was  worth  about  $200,  and  the  other  about 
$50;  and  that  the  bridles  and  spurs  were  worth  from  $150  to  $200. 

It  appears  also,  from  this  deposition,  that  the  property  thus  taken 
belonged  to  the  claimant ;  that  he  was  present  at  the  time  it  was 
taken  ;  and  that  Fremont  and  his  men  then  said  that  the  government 
would  pay  for  the  property,  as  it  was  taken  in  the  name  of  the  United 
States. 

The  deposition  of  Fremont,  taken  on  the  part  of  the  government, 
is  before  us. 

Tkia  witness  says  that  he  does  not  know  of  the  taking  of  any  prop- 
erty of  the  claimant  in  July,  1846.  He  says  that,  at  that  time,  horses 
and  horse  equipments  were  taken  by  his  troops  wherever  they  could 
be  found,  for  the  double  purpose  of  crippling  the  resources  of  the  Cal- 
ifornians  and  of  increasing  their  own ;  that  certificates  for  property 
taken  were  sometimes  given,  but  more  frequently  not,  at  that  period 
of  the  war ;  that  when  the  witness  himself  and  the  owners  were 
present  certificates  were  given ;  that  the  certificates,  when  given, 
stated  that  the  property  was  taken  for  public  service,  and  contained 
nothing  preventing  them  from  being  transferable  ;  that  horses  which 
were  frequently  hidden  in  remote  places  were  most  commonly  taken 
in  the  absence  of  their  owners  when  certificates  could  not  be  taken ; 
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that  many  of  the  horses  taken  from  Sonoma  to  the  south  perished, 
and  many  remained  in  the  service  of  the  United  States. 

This  witness  says  that  property  was  taken  indiscriminately  and  to 
a  large  extent,  principally  for  the  snpply  of  the  force  under  him ;  that 
for  a  short  time,  in  the  earlier  part  of  the  war,  he  was  in  chief  com- 
mand, and  acted  on  his  own  responsibility ;  and  that  daring  nearly 
all  the  remainder  of  his  stay  in  California  he  was  either  military  com- 
mandant or  governor  of  the  Territory ;  that  doring  the  latter  and 
greater  part  of  the  war  all  officers  were  required  to  give  certificates  for 
property  taken,  and  the  orders  were,  so  far  as  he  knew,  complied  with ; 
that  a  band  of  horses  were  taken  somewhat  earlier  than  tf uly,  1846, 
under  circumstances  and  in  the  manner  described  in  this  claim,  and 
his  impression  is  that  that  is  the  property  referred  to  by  the  claimant, 
and  that  the  claimant  is  mistaken  in  the  date  of  the  transaction ;  but 
that  he,  the  witness,  has  no  memoranda  referring  to  any  of  the  cir- 
cumstances. 

The  first  question  is,  was  the  property  in  question  taken  by  Fr^ 
mont  and  his  men  ? 

The  claimant's  witness.  Mesa,  is  positive  as  to  the  taking  of  the 
horses  and  mares  in  July,  1846,  and  as  to  the  saddles,  bridles,  and 
spurs,  about  a  month  afterwards.  Fremont  does  not  know  of  the 
taking  of  any  of  the  property  in  July^  1846,  but  says  that  a  band  of 
horses  were  taken  somewhat  earlier  than  July,  1846,  which,  it  is  his 
impression,  is  the  property  referred  to  by  the  claimant,  who,  the  wit- 
ness thinks,  is  mistaken  as  to  the  date.  Mesa  says  that  the  owner, 
Alviso,  was  present  when  Fremont  and  his  men  took  the  property, 
and  Fremont  says  that  when  he  himself  and  the  owners  were  present 
certificates  for  the  property  were  given.  This  is  all  the  evidence  as 
to  the  taking  of  the  property.  If  certificates  were  given,  they  on^^ht 
to  be  produced,  or  their  absence  accounted  for ;  but  as  their  having 
been  given  in  this  case  is  not  quite  certain,  we  shall  consider  the 
taking  to  be  proved  by  Mesa,  more  especially  since,  as  to  the  mere 
fact  of  taking,  though  not  as  to  the  time,  he  is  somewhat  corrobarated 
as  to  part  of  the  property,  by  Fremont. 

The  next  question  is,  as  to  the  time  when  the  property  was  taken  ? 

The  petition  says  that  the  property  was  taken  in  July,  1846,  and 
was  taken  for  the  use  of  the  American  forces  then  gathering  and  sta- 
tioned at  Sonoma.  Fremont,  in  a  statement  hereafter  mentioned,  says 
that  at  Sonoma,  where  the  American  settlers  had  assembled,  independ- 
ence was  declared  on  the  5th  of  July,  1846.  The  historical  accounts 
of  affairs  in  California,  in  the  spring  and  summer  of  1846,  show  that 
in  the  month  of  June  of  that  year  Fremont,  then  a  brevet  captain  in 
the  corps  of  topographical  engineers,  being  at  Sacramento,  in  Califor- 
nia, united  with  the  American  settlers  there  in  a  war  with  the  Cali- 
fornians  to  establish  an  independent  government,  and  that  on  the  5th 
of  July,  1846,  a  flag  of  independence  was  raised  by  said  settlers  at 
Sonoma.  Those  revolutionists,  hearing  soon  afterwards  of  the  war 
between  the  United  States  and  Mexico,  and  that  an  American  commo- 
dore was  in  possession  of  Monterey,  took  down  the  independent  flag 
at  Sonoma  about  the  10th  of  July,  1846,  and  raised  in  its  place  the 
flag  of  the  United  States.    Fr&nont  then,  with  about  one  hundred 
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and  sixty  men,  set  ont  for  Monterey,  and  arrived  there  abont  the  20th 
of  Jnly,  1846.     Very  soon  afterwards  Commodore  Stockton,  of  the 
United  States  navy,  came  into  the  command  of  the  squadron  at  Mon- 
terey^ received  Fremont  and  his  men  as  volunteers,  formed  them  into 
a  battalion,  and  on  the  23d  of  said  month  of  July  appointed  Fremont 
major  of  the  battalion.     With  this  battalion  Fremont,  on  the  25th  of 
that  month,  sailed  from  Monterey  for  San  Diego,  in  the  south,  where 
they  in  a  few  days  arrived.     On  the  13th  of  August,  1846,  Stockton 
and  Fremont  took  possession  of  Los  Angeles.     On  the  24th  of  the 
same  month,  at  Los  Angeles,  Stockton  appointed  Fremont  military 
commandant  of  the  Territory  ;  and  it  was  not  until  the  16th  of  Sep- 
tember following  that  Fremont  left  Santa  Barbara  for.  the  northern 
part  of  California.     It  appears,  therefore,  that  Fr6mont  was  not  in 
that  part  of  California  where  the  property  is  said  to  have  been  taken 
— ^that  is,  at  Sacramento  or  San  Jose — after  he  arrived  at  Monterey  on 
the  20th  of  July,  1846,  until  some  days,  at  least,  after  the  16th  of 
September,  1846.     Hence,  the  taking  of  the  property,  which  the  peti- 
tion says  was  in  July,  1846,  must  have  occurrea  before  Fremont  and 
his  men  went  to  Monterey,  as  aforesaid,  on  the  20th  of  July,  1846. 
And  this  agrees  with  Fremont's  deposition,  where  he  says  that  a  band 
of  horses  was  taken  somewhat  earlier  than  July,  1846,  under  circum- 
stances and  in  the  manner  described  in  this  claim,  and  that  his  im- 
pression was  that  that  was  the  property  referred  to  by  the  claimant, 
and  that  he  was  mistaken  in  the  date  of  the  transaction. 

ITaving  thus  shown  that  the  property  must  be  considered  to  have 
been  taken  before  Fremont's  ariival  at  Monterey  on  the  20th  of  July, 

1846,  we  are  next  to  ascertain  in  what  character  and  by  what  author- 
ity Fremont  and  his  men  were  acting  at  Sacramento,  Sonoma,  and  in 
otiier  parts  of  northern  California,  before  their  said  arrival  at  Monte- 
rey.    Fremont's  statement  on  his  trial  before  the  court-martial,  iu 

1847,  is  as  follows: 

'*In  the  winter  of  1845  I  approached  the  settled  parts  of  Upper 
California  with  a  party  of  sixty-two  men,  and  about  two  hundred 
horsee,  in  my  third  expedition  of  discovery  and  topographical  survey 
in  the  remote  regions  of  the  great  west.  I  was  then  brevet  captain 
in  the  corps  of  topographical  engineers,  and  had  no  rank  in  the  army, 
nor  did  an  officer  or  soldier  of  the  United  States  army  accompany  me. 

''  The  objectof  the  expedition,  like  that  of  the  two  previous  ones,  was 
wholly  of  a  scientific  character,  without  the  least  view  to  military  op- 
erations, and  with  the  determination  to  avoid  them  as  being  not  only 
nnauthorized  by  the  government,  but  detrimental  or  fatal  to  the  pur- 
suit in  which  I  was  engaged.  The  men  with  me  were  citizens  and 
some  Delaware  Indians,  all  employed  by  myself  on  wages,  and  solely 
Intended  for  protection  against  savages,  and  to  procure  subsistence  in 
the  wilderness,  and  often  desert  country,  through  which  I  had  to 
pass/'— (Sen.  Doc.  No.  33,  30th  Con.,  1st.  ses.,  p.  33.) 

In  May,  1846,  Fremont  having  gone  into  the  Oregon  Territory  with 
a  view  of  exploring  a  route  to  certain  settlements,  his  progress  was 
impeded  by  impassable  snowy  mountains  and  hostile  Indians.  While 
in  Oregon  he  was  visited  by  Lieutenant  Gillespie,  of  the  marines,  who 
delivered  to  him  a  letter  of  introduction  from  the  Secretary  of  State> 
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and  letters  from  his  father-in-law,  Colonel  Benton.  Fremont  then 
determined  to  return  to  the  unsettled  parts  of  the  Sacramento^  and 
did  so  return. 

''Soon/'  he  says,  ''the  state  of  things  in  California  was  made 
known  to  me :  General  Castro  approaching  with  troops  ;  the  Indians 
of  California  excited  against  us  ;  the  settlers  in  danger  as  well  as  our- 
selves ;  and  all  looking  to  me  for  help. 

"  We  made  common  cause,  and  I  determined  to  seek  safety,  both, 
for  them  and  ourselves,  not  merely  in  the  defeat  of  Castro,  but  in  the 
total  overthrow  of  Mexican  authority  in  California,  and  the  establish- 
ment of  an  independent  government  in  that  extensive  province.  In 
concert  and  co-operation  with  the  American  settlers,  and  in  the  brief 
space  of  about  thirty  days,  all  was  accomplished  north  of  the  bay  of 
San  Francisco,  and  independence  declared  on  the  5th  day  of  Jaly. 
This  was  done  at  Sonoma,  where  the  American  settlers  had  assembled. 
I  was  called  by  my  position  and  by  the  general  voice  to  the  chief 
direction  of  affairs,  and  on  the  next  day,  at  the  head  of  one  hundred 
and  sixty  mounted  riflemen,  set  out  to  find  General  Castro.  He  was 
then  at  Santa  Clara,  on  the  south  side  of  the  bay,  in  an  intrenched 
camp,  with  four  hundred  men  and  some  pieces  of  artillery.  We  had 
to  make  a  circuit  round  the  head  of  the  bay,  and  on  the  10th  day  of 
July,  y^hen  near  Sutter's  fort,  we  received  the  joyful  intelligence  that 
Commodore  Sloat  was  at  Monterey,  had  taken  it  on  the  7th,  and  that 
war  existed  between  the  United  States  and  Mexico.  Instantly  we 
pulled  down  the  flag  of  independence  and  ran  up  that  of  the  United 
States. 

"  A  despatch  from  Commodore  Sloat  requested  my  co-operation,  and 
I  repaired  with  my  command  (160  mounted  rifles)  to  Monterey." 

In  Fremont's  interview,  on  his  arrival  at  Monterey,  with  Commo- 
dore Sloat,  the  Commodore  said  to  him:  "  I  want  to  know  by  what 
authority  you  are  acting?'*  Fremont  replied,  "  he  had  acted  upon 
his  own  authority,  and  not  from  orders  of  the  government."  The 
Commodore  then  expressed  much  surprise  and  distress,  and  said  :  "I 
have  acted  upon  the  faith  of  your  operations  in  the  north." — (Sen. 
Bep.  No.  76,  30th  Con.,  Ist  ses.,  p.  32.) 

It  seems,  therefore,  to  be  certain  that  when  Fremont  and  his  men 
took  the  property  in  question,  and,  indeed,  from  the  commencement 
of  their  hostile  acts  in  California  till  their  said  arrival  at  Monterey, 
they  were  carrying  on  war  against  the  Californians  without  any 
authority  whatever  from  the  United  States.  Until  the  10th  of  July, 
1846,  they  were  seizing  and  destroying  the  property  of  the  Californi- 
ans with  the  professed  object  of  establishing  a  government  independent 
of  Mexico,  and  of  every  other  country  ;  and  their  hostile  acts,  (if  there 
were  any,)  from  said  10th  of  July  to  the  20th  of  that  month,  when 
they  arrived  at  Monterey,  were  committed  without  the  semblance  of 
authority  from  the  United  States.  The  men  with  Fremont  were  no 
part  of  the  army  of  the  United  States.  Indeed,  there  was  not  at  that 
time  any  part  of  the  army  of  the  United  States  in  California.  Nor 
was  there  among  the  men  with  Fremont  a  single  soldier  of  the  United 
States.  Some  of  those  men  had  been  employcMl  by  Fremont  on  wages, 
and  the  others  were  settlers  in  the  northern  part  of  California.    Fr^ 
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mont  himself  was  nothing  more  than  a  brevet  captain  in  the  corps  of 
topographical  engineers,  without,  as  he  says,  any  rank  in  the  army. 
He  could  not,  of  his  own  accord,  assume  any  command  beyond  the 
line  of  his  immediate  profession.  There  is  no  pretence  that  he  had 
been  ordered  on  any  duty  beyond  that  of  making  topographical  dis- 
coveries and  surveys ;  and  his  military  operations,  of  which  we  are 
speaking,  against  the  Oalifornians  were,  undoubtedly,  as  he  informed 
Commodore  Sloat,  ^'  upon  his  own  authority,  and  not  from  orders  from 
the  government." 

The  witness.  Mesa,  says  that  when  the  property  was  taken,  Fre- 
mont and  his  men  said  that  the  government  would  pay  for  the  prop- 
erty,  as  it  was  taken  in  the  name  of  the  government  of  the  united 
States.  That  saying,  viewed  as  a  promise  in  the  name  of  the  govern- 
ment^ raises  the  question,  whether  those  persons  had  authority  to  make 
such  a  promise  ?  Their  authority  is  based  on  the  idea  alone  that  they 
were  United  States  troops.  But,  as  we  have  already  shown  that  they 
were  not  such  troops,  the  question  is  answered.  And  even  if  they  had 
been  such  troops,  that  fact  would  not  of  itself  show  the  authority.  It 
by  no  means  follows  that,  because  men  belong  to  the  army,  they  can 
obligate  their  government  to  pay  for  what  property  they  choose  to  take 
from  the  enemy. 

It  is  contended  that  the  proclamation  of  Commodore  Sloat  of  the  7th 
of  July,  1846',  to  the  inhabitants  of  California,  renders  the  govern- 
ment liable  to  pay  for  said  property.  The  clause  in  the  proclamation 
said  to  have  that  effect  is  as  follows;  ''AH  provisions  and  supplier 
of  every  kind  furnished  by  the  inhabitants  for  the  use  of  the  United 
States  ships  and  soldiers  will  be  paid  for  at  fair  rates  ;  and  no  private 
property  will  be  taken  for  the  public  use  without  just  compensation  at 
the  moment."— (Ex.  Doc.  No,  60,  30th  Con.,  1st  ses.,  p.  262.) 

The  facts  before  stated  furnish  an  answer  to  the  claim  as  regards 
tbis  proclamation.  Fremont  and  his  men,  when  they  took  the  prop- 
erty, were  not  acting  as  members  of  the  army  or  navy  of  the  United 
States,  but  upon  their  own  individual  responsibility.  They  were  not^ 
at  the  time,  as  already  shown,  United  States  troops ;  nor  were  they 
anthorized  by  the  government  to  purchase  provisions  and  supplies  for 
the  use  of  the  United  States  ships  or  soldiers,  or  to  take  private  prop- 
erty for  public  use  ;  nor  does  it  appear  that  the  property  was  token 
£>r  any  purpose  contemplated  by  the  proclamation.  We  think,  there* 
fore,  that  the  proclamation  has  no  application  to  the  case. 

As  we  are  satisfied  from  the  evidence  that  the  property  was  token 
by  Fremont  and  his  men  before  they  arrived  at  Monterey,  on  the  20th 
of  July,  1846,  it  is  not  necessary  to  notice  particularly  the  question  as 
to  the  legality  of  Commodore  Stockton's  subsequently  forming  them 
into  a  battolion  and  appointing  its  officers. 

It  is  contended  that  the  militory  operations  of  Fr6mont  and  his  men 
in  1846,  in  California,  have  been  recognized  as  legal  by  Congress.  The 
facto  as  to  this  are  as  follows : 

The  army  appropriation  bill  of  the  31st  of  August,  1852,  contoins 
tbe  following  provision :  '  ^  That  for  the  pay  and  equipment  as  mounted 
riflemen,  finding  their  own  horses  and  forage,  of  the  volunteers  serv- 
ing under  the  command  of  Captoin  John  0.  Fremont  in  California 
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daring  the  year  eighteen  hundred  and  forty-six,  as  appears  by  th^ 
muster-rolls  on  file  in  the  War  Department,  and  for  the  subsistence 
and  supplies  consumed  by  said  volunteers  in  said  service,  one  hundred 
and  sixty-eight  thousand  dollars  is  hereby  appropriated  out  of  any 
money  in  the  treasury  not  otherwise  appropriated  ;  and  the  Secretary 
of  War  is  authorized  and  empowered  to  appoint  three  competent  and 
disinterested  officers  of  the  army  to  examine  and  report  to  Congress 
ui)on  all  such  claims  as  may  be  presented  for  funds  advanced  and  sub- 
sistence and  supplies  of  all  kinds  furnished  or  taken  for  the  use  of  said 
command  whilst  thus  engaged  in  the  public  service  ;  and  for  the  ex- 
penses of  said  board  of  officers  the  sum  of  two  thousand  dollars  is  here- 
by appropriated." — (10  Stat,  at  Large,  p.  108.)  By  virtue  of  that 
provision,  the  Secretary  of  War,  in  September,  1852,  appointed  a 
board  of  officers  in  pursuance  of  the  law.  The  board  was  organized 
in  Washington  city  in  said  month  of  September,  and  its  sittings  were 
continued  until  the  board  was  abolished  by  net  of  Congress  of  the  3d 
of  March,  1855.— (10  Stat,  at  Large,  p.  638.) 

The  last  report  of  this  board  was  made  to  Congress  in  April,  1855. 
That  report,  among  other  things,  says:  '^The  total  of  the  claims 
presented  for  examination  amounts  to  $989,185  29.  Of  this  sum, 
$149,236  have  been  paid,  or  are  yet  to  be  paid,  at  the  treasury,  Con- 
gress having  appropriated  money  for  that  purpose  on  the  recommen- 
dation of  the  board  ;  $8,129  40  are  allowed  and  recommended  by  the 
board  to  the  favorable  consideration  of  Congress  ;  $167,317  65  disal- 
lowed ;  $307,927  34  suspended  for  want  of  testimony  or  explanation ; 
$186,509  15  ruled  out  as  not  coming  within  the  letter  of  the  law  for 
examination  ;  $3,696  36  ought  to  be  paid  at  the  treasury  without 
further  legislation — ^perhaps  have  been  paid — never  requiring  the 
action  of  the  board,  nor  the  special  legislation  of  Congress  for  settle- 
ment ;  $147,800  have  been  withdrawn,  and,  in  certain  cases,  the  claims 
submitted  in  another  form  and  at  reduced  rates  ;  and  $28,570  37 
registered,  but  on  which  no  opinion  has  been  expressed  by  the  board.'' 
(Sen.  Doc,  No.  63,  34th  Con.,  1st  ses.) 

With  respect  to  the  prices  of  8Uq}i  articles  as  those  for  which  the 
petition  before  us  asks  payment,  the  final  report  of  said  board  says : 

'^  As  stated  in  its  previous  reports,  the  following  scale  of  prices  ap- 
pearing to  the  board  not  only  equitable  but  liberal,  as  compared  with 
the  actual  transactions  which  occurred  while  the  battalion  was  in 
service,  was,  after  due  examination  and  deliberation,  adopted  by  the 
board  on  the  3d  of  January,  1864,  and  has  governed  it  in  its  recom- 
mendations to  Congress  in  all  the  claims  before  it,  where  a  different 
valuation  was  not  satisfactorily  established,  viz : 

Horses,  first  quality $30 

Horses,  second  quality » 20 

Horses,  third  quality , 10 

Horses,  where  the  quality  is  not  mentioned 25 

Mares 10 

Saddles 30 

Bridles 6 

Spurs 5 
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According  to  those  prices  thus  estahlished  by  said  boards  the  value 
of  the  property  alleged,  in  the  case  before  us,  to  have  been  taken  from 
the  claimant  by  Fremont  and  his  men  would  be  about  $700,  instead 
of  the  sum  of  $2,050  claimed  by  the  petition. 

The  iact  that  Congress,  by  said  act  of  1852,  authorized  the  claims 
alluded  to  in  the  act  to  be  examined  by  a  board  of  officers,  and  that 
Congress  afterwards  allowed  such  of  those  claims  as  the  board  reported 
in  iisivor  of,  can  have  no  effect  upon  the  question  as  to  the  validity  of 
any  other  claims  which  have  not  been  so  allowed.  The  act  abolish- 
ing the  board  virtually  repealed  the  act  under  which  the  board  was 
organized  ;  and  all  claims  referred  to  in  that  act  which  have  not  been 
allowed  by  Congress  stand  upon  the  same  footing  as  they  did  before 
the  passage  of  the  act. 

We  have  now  stated  all  the  material  facts  connected  with  this  case; 
and  our  opinion  is,  that  the  petitioner  has  no  legal  claim.  The  case 
is  reported  to  Congress  for  such  action  respecting  it  as  they  may  think 
proper  to  take. 

After  that  opinion  was  delivered,  the  court,  on  motion  of  the  peti- 
tioner, granted  a  rehearing  of  the  cause,  and  the  same  has  accordingly 
been  reargued  by  the  parties. 

We  have  now  re-examined  the  merits  of  this  claim,  and  our  opinion 
continues  to  be  the  same  as  above  expressed.  The  instructions,  proc- 
lamations, and  acts  of  the  government  referred  to  in  the  argument 
of  the  claimant's  counsel^  with  the  other  facts  of  the  case,  do  not,  we 
think,  show  the  claim  to  be  a  legal  one.  The  property  was  taken  by 
Fremont  and  his  men  without  the  least  color  of  authority  from  the 
United  States,  and  the  most  of  it,  if  not  all,  was  taken  whilst  those 

Srsons  and  others  were  carrying  on  a  war  against  the  Californians 
r  the  sole  and  declared  purpose  of  establishing  a  government  inde- 
pendent of  all  other  governments.  The  claimant,  whose  property 
was  taken  under  the  circumstances  above  mentioned,  can  only  rest  his 
claim  for  indemnity  upon  legislative  discretion.  He  has  not^  in  our 
opinion,  any  legal  claim  against  the  United  States. 


36th  Cohorkss,  )   HOUSE  OF  REPRESENTATIVES.    (  Rip.  C.  0. 
Ist  Session.     S  I  No.  230. 
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Fbb&uary  11,  1860.^Beportod  from  the  Court  of  Claims,  committed  to  a  Committee  of 

the  Whole  House,  and  ordered  to  be  printed. 


TnE  CouBT  OF  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  Home  of  RepreserUatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

D.  D.  DAVIDSON,  ADMINISTRATOR  OF  DANIEL  DELOZIER, 

vs.  THE  DNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documentary  evidence  filed  by  claimant^  transmitted  to  the 
House  of  Representatives. 

3.  Sabmission  of  the  case  on  the  further  evidence  in  the  case  of 
James  H.  McCulloch  vs.  The  United  States. 

4.  Claimant's  brief. 

5.  United  States  solicitor's  brief. 

6.  Opinion  of  the  court  adverse  to  the  claim^  delivered  by  Judge 
Blackford. 

7.  Separate  opinion  of  Judge  Loring,  concurring. 

8.  Opinion  of  Judge  Scarburgh,  dissenting. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

P        -,  seal  of  said  court,  at  Washington,  this  fifth  day  of  December, 
1^1*.  S.J  ^^  jy^  1859. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  the  Court  of  Claims : 

The  amended  petition  of  Daniel  Delozier  Davidson,  administrator 
de  bonis  non^  with  a  copy  of  the  will  annexed,  of  all  and  singular  the 
goods  and  chattels,  rights  and  credits  which  were  of  Daniel  Delozier, 
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late  of  fhe  city  of  Baltimore,  in  the  State  of  Maryland,  deceased,  at 
the  time  of  his  death,  respectfully  showeth  unto  your  honorable  court 
that  the  said  Daniel  Delozier  was  in  his  lifetime  surveyor  of  the  col- 
lection district  of  Baltimore  aforesaid,  continuously  from  the  year 
1809  to  the  month  of  November,  1813,  when  he  died,  and  as  such, 
was  entitled  to  all  the  perquisites^  rights,  incidents,  emoluments,  and 
privileges  appertaining  unto  the  said  office  of  surveyor. 

That  under  the  provisions  of  the  91st  section  of  an  act  of  Congress 
of  the  United  States  entitled  ^*  An  act  to  regulate  the  duties  on  imports 
and  tonnage/'  passed  on  the  2d  of  March,  1799,  (Stats,  at  Large,  L. 
and  B.,  vol.  1,  p.  f)97,)  the  said  Daniel  Delozier,  **  surveyor"  as  afore- 
said, and  the  collector  and  naval  officer  of  the  said  district,  were 
entitled  in  equal  proportions  to  one  moiety  of  certain  fines,  penalties, 
and  forfeitures  which  were,  during  the  term  of  office  of  the  paid  sur- 
veyor, incurred  at  said  district,  that  is  to  say,  each  of  said  three 
officers  was  entitled  to  the  one-sixth  of  all  such  fines,  penalties,  and 
forfeitures. 

That  a  certain  James  H.  McCuUough  was  the  collector  of  the  cus- 
toms for  the  district  and  port  of  Baltimoie  aforesaid  during  the  time 
that  the  said  Daniel  Delozier  was  surveyor  aforesaid,  to  wit :  from 
1809  to  November,  1813,  and  that  between  the  1st  day  of  August  and 
the  31st  day  of  December,  1812,  the  said  James  H.  McCuUough,  act- 
ing in  his  capacity  of  collector  as  aforesaid  at  the  said  port  of  Balti- 
more, seized  to  the  use  of  the  United  States,  as  forfeited,  a  large 
quantity  of  merchandise,  laden  on  board  of,  and  which  had  been 
imported  into  the  port  of  Baltimore  in  the  following  named  ships  and 
vessels,  viz:  ship  Marcellas,  W.  Ward  master,  entered  September 
18,  1812 ;  brig  Penobscot,  J.  Perkins  master,  entered  September  18, 
1812 ;  ship  Nancy,  J.  Chote  master,  entered  October  9,  1812  ;  ship 
Concordia,  A.  Adams  master,  entered  October  7,  1812  ;  ship  Minerva, 
J.  Gross  master,  entered  September  18,  1812  ;  brig  Female,  C.  Childs 
master,  entered  October  23,  1812  ;  ship  Frederick,  G.  King  master, 
entered  October  24,  1812  ;  ship  Merrimack,  C.  Cook  master,  entered 
November  4,  1812;  and  brig  Ann,  J.  Page  master,  entered  November 
4,  1812.  That  the  said  seizures  were  made  of  said  merchandise  for 
the  violation  of  the  fourth  section  of  the  act  of  Congress  passed  March 
1,  1809,  entitled  *' An  act  to  interdict  the  commercial  intercourse  be- 
iween  the  United  States  and  Great  Britain  and  France  and  their  depend- 
■endeSy  and  for  other  purposes  j"  (2  Stats,  at  Large  ^  L,  and  B,,p.  529,) 
i-e-enacted  and  continued  in  force  by  the  third  section  of  the  act  of 
March  2,  1811,  entitled  ^^An  act  supplementary  to  the  act  entUled  an 
act  concerning  the  commercitd  intercourse  between  the  United  Stages  and 
Great  Britain  and  France  and  their  dependencies^  and  for  other  pur- 
poseSj'  (2  Stats,  at  Large,  p.  651.)  "ifour  petitioner  further  shows 
that  by  the  18th  section  of  the  above-mentioned  act  of  March  1,  1809, 
as  re-enacted  and  continued  in  force  by  the  3d  section  of  the  said  act 
of  March  2,  1811,  the  forfeitures  which  were  incurred  under  the  said 
act  of  March  1, 1811,  were  collectable  and  dibtributablein  the  manner 
provided  by  the  said  act  of  March  2, 1799,  and  might  be  mitigated  or 
remitted  under  the  act  of  March  3,  1797,  entitled  *'  An  act  to  provide 
foi*  mitigating  or  remitting  the  forfeitures^  penalties^  and  disabilities 
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accruing  in  certain  cases  therein  mentioned."     (Stats,  at  Large,  vol.  1, 
page  506.) 

That  inforniation  was  filed  against  said  merchandise  in  the  district 
court  of  the  United  States  for  the  district  of  Maryland,  and  the  neces* 
Bary  proceedings  taben  to  enforce  the  said  forfeitures. 

That  the  claimants  of  said  merchandise  appeared  and  filed  their 
answers,  and  prayed  that  said  merchandise  should  be  delivered  to 
them,  whereupon  the  said  court  caused  the  said  merchandise  to  be 
appraised,  and  the  same  delivered  to  the  respective  claimants,  who 
executed  their  bonds  with  security  to  the  satisfaction  of  the  court,  for 
the  appraised  value  of  said  merchandise,  they  having  previously  ex- 
ecuted their  duty  bonds  at  the  custom-house  at  Baltimore  in  the  same 
manner  as  if  the  said  merchandise  had  been  lawfully  imported.  That 
the  duty  bonds  so  delivered  by  the  said  claimants,  and  the  cash  paid 
as  for  duties,  amounted  to  a  large  sum  of  money,  to  wit :  the  sum  of 
four  hundred  and  eighty-six  thousand  six  hundred  and  forty-nine  dol- 
lars and  eighty  cents,  ($d86,649  80,)  being  the  amount  of  duties  which 
would  have  accrued  and  been  payable  on  said  merchandise  if  the  same 
had  been  lawfully  imported. 

That  subsequently  to  the  institution  of  said  proceedings  against  the 
said  merchandise,  the  owners,  or  persons  interested  therein,  petitioned 
the  judge  of  the  said  United  States  district  court  for  the  district  of 
Maryland,  praying  that  the  forfeitures  incurred  by  them  as  aforesaid 
might  be  mitigated  or  remitted.  And  the  said  judge  having  caused 
the  said  petitions,  with  certain  statements  of  facts,  to  be  transmitted  to 
the  Hon.  Secretary  of  the  Treasury  of  the  United  States,  in  accord- 
ance with  the  Ist  section  of  said  act  of  March  3,  1797,  the  said  Sec- 
retary of  the  Treasury  did,  by  sundry  acts  of  remission,  and  in 
accordance  with  the  act  of  Congress  of  January  2,  1813,  entitled 
**  An  act  directing  the  Secretary  of  the  Treasury  to  remit  fines ^  penalties ^ 
and  forfeitures  in  certain  cases/'  (Stats,  at  Large,  L.  and  B  ,  vol.  2, 
p.  789,)  and  in  accordance  with  the  remitting  act  of  1799,  remit  to 
the  said  petitioners  all  the  fines,  penalties,  ana  forfeitures  which  they 
had  incurred  as  aforesaid,  upon  the  costs  and  charges  that  had  arisen, 
or  might  thereafter  arise,  being  paid,  and  on  payment  of  the  duties 
which  would  have  been  payable  by  law  on  the  said  goods  and  merchan- 
dise if  legally  imported,  and  did  also  direct  the  prosecutions  which 
had  been  instituted  to  cease  and  be  discontinued  on  the  payment  of 
the  costs,  charges,  and  duties  as  aforesaid. 

Your  petitioner  further  shows  that  the  said  acts  of  remission  were 
granted  by  the  Secretary  of  the  Treasury  before  the  said  merchandise 
was  decreed  or  adjudged  by  the  said  court  to  be  forfeited,  and  that  in 
accordance  with  said  acts  of  remission,  the  said  petitioners  paid  the 
costs  and  charges  attending  the  proceedings  which  had  been  instituted, 
and  also  paid  and  discharged  the  bonds  which  had  been  given  as  for 
the  duties  on  said  merchandise.  That  the  amount  so  paid  as  for  duties 
on  the  said  merchandise,  in  accordance  with  the  reservation  in  said  acts 
of  remission,  was  the  sum  of  four  hundred  and  eighty-six  thousand  six 
hundred  and  forty-nine  dollars  and  eighty  cents,  (|486,649  80.) 

That  the  said  sum  of  money  so  paid  was  by  the  said  James  H. 
McCuUough,  collector  as  aforesaid,  in  accordance  with  the  then  settled 
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practice  of  the  Treasury  Department,  accounted  for  and  wholly  paid 
into  the  treasury  of  the  United  States  in  the  same  manner  as  lawful 
duties  were  accounted  for  and  paid. 

Your  petitioner  charges  that  the  said  duties,  or  the  said  sum  of 
four  hundred  and  eighty-six  thousand  six  hundred  and  forty-nine  dol- 
lars and  eighty  cents,  so  reserved  and  paid  as  aforesaid,  as  the  con- 
dition upon  which  the  said  remissions  of  forfeiture  were  granted  by 
the  Secretary  of  the  Treasury  as  aforesaid,  must  in  fact  be  taken  and 
considered  as  a  part  of  the  forfeitures  incurred  as  aforesaid,  and  that 
the  said  Daniel  Delozier,  deceased,  was,  as  surveyor  of  the  said  dis- 
trict, entitled  to  one-sixth  thereof,  to  wit :  to  the  sum  of  |81,108  30, 
under  tbe  provisions  of  the  said  91st  section  of  the  act  of  Congress 
passed  March  2,  1799. 

Your  petitioner  further  shows  that  the  said  Daniel  Delozier  de- 
parted this  life  about  the  month  of  November,  1813,  and  that  his 
executrix  having  since  died  without  finally  administering  his  estate, 
your  petitioner  has  since,  viz :  on  the  5th  day  of  May,  1835,  obtained 
from  the  orphans'  court  of  the  said  city  of  Baltimore  letters  of  ad- 
ministration de  bonis  norty  with  a  copy  of  the  will  annexed  as  afore- 
said, upon  the  estate  of  the  said  deceased,  in  due  form  of  law,  as  will 
fully  appear  by  reference  to  a  duly  authenticated  copy  thereof,  hereto- 
fore in  this  case  exhibited,  marked  A,  which  your  petitioner  prays 
may  be  taken  and  considered  as  a  part  of  this  his  petition,  and  that 
your  petitioner  duly  qualified  as  administrator  as  aforesaid,  and  still 
continues  to  act  as  such. 

In  view  of  the  facts  herein  set  forth,  your  petitioner  claims  that, 
under  the  provisions  of  the  91st  section  of  the  said  act  of  Congress  of 
March  2,  1799,  the  said  Daniel  Delozier,  surveyor  as  aforesaid,  was  in 
his  lifetime  justly  and  lawfully  entitled,  and  that  your  petitioner  ad- 
ministrator de  bonis  noUy  with  a  copy  of  the  will  annexed,  of  the 
estate  of  the  said  Daniel  Delozier,  deceased,  is  now  entitled  to  one- 
sixth  part  of  the  said  sum  of  |486,649  80,  so  accounted  for  by  the 
said  James  H.  McCullough,  collector  as  aforesaid,  and  received  by  the 
United  States,  as  for  duties  on  the  said  forfeited  merchc^ndise,  which 
one-sixth  amounts  to  a  large  sum  of  money,  to  wit :  to  $81,108  30. 

Nevertheless  the  United  States  did  not  in  the  lifetime  of  the  said 
Daniel  Delozier,  surveyor  as  aforesaid,  pay  to  him  the  said  sum  of 
eighty-one  thousand  one  hundred  and  eight  dollars  and  thirty  cents, 
nor  any  part  thereof,  nor  to  his  executrix  aforesaid,  nor  to  your  peti- 
tioner, administrator  as  aforesaid,  since  the  death  of  the  said  Daniel, 
but  continue  to  hold  the  same,  contrary  to  the  rights  of  your  petitioner. 
And  your  petitioner  avers  that,  so  far  as  he  is  informed  and  believes, 
no  action  upon  the  said  claims  has  ever  been  had  in  Congress  or  by 
any  of  the  departments  of  the  government.  And  your  petitioner  further 
avers  that  he  alone,  as  administrator  as  aforesaid,  is  solely  interested 
in  the  said  claim. 

D.  D.  DAVIDSON. 

E.  LOUIS  LOWE, 
Attorney  for  petitioner. 
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State  of  Maryland^  Baltimore  Cityy  to  wit: 

Personally  appeared  before  the  undersigned , 

and  made  oath  in  due  form  of  law  that  the  facts  set  forth  in  the  fore* 
going  petition  signed  by  him  are  true,  so  far  as  they  rest  in  his  owa 
knowledge,  and  so  far  as  they  rest  on  the  information  of  others  he 
believes  them  to  be  true. 

Given  under  my  hand  this day  of ,  1857.  /    • 


State  op  Martlanb,  Baltimore  County y  sc : 

The  subscriber,  register  of  wills  for  Baltimore  cityj  doth  hereby 
certify  that  it  appears  by  the  records  in  his  office  that  letters  of  ad- 
ministration de  bonis  non  of  all  the  goods,  chattels,  and  credits  of 
Daniel  Delozier,  deceased,  with  a  copy  of  the  will  annexed  of  the  said 
deceased,  was  on  the  fifth  day  of  May,  in  the  year  of  our  Lord  one 
thonsand  eight  hundred  and  thirty-five,  granted  and  committed  unto 
Daniel  D.  Davidson,  who  was  then  and  there  appointed  administrator 
de  bonis  non  with  the  will  annexed  of  the  said  deceased. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
r  n  seal  of  my  office  this  7th  day  of  December,  in  the  year  of  our 
L^-  ^-J  Lord  eighteen  hundred  and  fifty-seven. 

Test ! 

ISAAC  P.  COOK, 
Register  of  WiUsfor  Baltimore  City. 


District  and  Port  of  Baltimore,  Collector's  Office. 

I  hereby  certify  that  it  appears  from  the  records  and  papers  on  file 
in  this  custom-house  that  Daniel  Delozier  was  surveyor  of  the  customs 
for  the  district  and  port  of  Baltimore  during  the  years  eighteen  hun- 
dred and  eleven  and  eighteen  hundred  and  twelve,  and  until  Novem- 
ber in  the  year  eighteen  hundred  and  thirteen. 

In  testimony  whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 
r  -,  my  office  this  15th  day  of  December,  in  the  year  eighteen 
*"  '    "-I  hundred  and  fifty-seven. 

J.  S.  OWENS,  Deputy  Collector. 


Treasury  Department, 
Register's  Office^  January  7,  1858. 

Sir  :  In  reply  to  the  reference  of  the  order  of  the  Court  of  Claims, 
in  the  case  of  Daniel  D.  Davidson,  administrator  of  Daniel  Delozier, 
vs.  The  United  States,  requesting  a  statement  of  the  time  when  Daniel 
Delozier  was  appointed  surveyor  of  the  port  of  Baltimore,  and  when 
he  ceased  to  be  surveyor  of  said  port,  I  have  the  honor  to  state  that 
no  vouchers  of  the  collection  district  of  Baltimore  prior  to  1826  are 
on  file  in  this  office,  since  which  time  Daniel  Delozier  does  not  appear 
to  have  been  surveyor  of  said  district. 

The  order  of  the  court  is  herewith  returned. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

F.  BIGGER,  i2c^*«/er. 

Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 
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Treasubt  Department, 
Office  of  Commissioner  ofOustomSj  January  27,  1858. 

I  certify  from  the  records  of  this  office  that  Nathaniel  Bamsay  was 
naval  officer  of  Baltimore  during  the  years  of  1812  and  1813,  and 
that  Daniel  Delozier  was  surveyor  'of  Baltimore  during  the  year 
1812,  and  until  November,  1813,  his  successor  in  office,  William 
L8wry,  having  been  appointed  November  12,  1813. 

SAM'L  INGHAM, 
Commissioner  of  Customs. 


IN  THE  COURT  OP  CLAIMS. 


Daniel  D.  Davidson,  Administrator  of  Daniel  Delozier,  vs.  The 

United  States. 

This  case  is  submitted  on  the  testimony  filed  in  the  case  of  James 
H.  McCulloh  vs.  The  United  States. 

E.  LOUIS  LOWE, 
Per  J.  S.  KINZER. 
March  30,  1858. 


No.  642. 
in  the  ooubt  of  claims. 


Daniel  Delozier  Davidson,  Administrator  de  bonis  non  with  the 

WILL  ANNEXED  OF  THE  ^TAIE  OF  DaNIEL  DELOZIER,  DECEASED,  VS.  ThE 

United  States. 

Brief  of  counsel  for  petitioner. 

The  petitioner  is  the  administrator  de  bonis  non^  will  annexed,  of 
Daniel  Delozier,  deceased,  who  was,  as  set  forth  in  the  petition  filed 
in  this  case,  the  surveyor  of  the  port  of  Baltimore.  The  claim  of  the 
petitioner  is  for  the  deceased's  portion  as  surveyor — to  wit :  the  one- 
sixth  part — of  moneys  received  by  the  United  States  upon  the  remission 
oi  certain  forfeitures  which  accrued  at  the  port  of  Baltimore,  in  the 
year  1812,  under  the  acts  of  Congress  known  as  the  non-intercourse 
laws,  at  which  period  there  were  also  a  collector  and  naval  officer  at 
said  port,  each  entitled  to  the  one-sixth  part  of  all  such  forfeitures,  &c. 

The  91st  section  of  the  act  of  Congress  of  the  2d  March,  1799,  enti- 
tled ''An  act  to  regulate  the  duties  on  imports  and  tonnage,"  (Stat, 
at  Large,  L.  &  B.,  vol.  1,  p.  697,)  directs  the  mode  of  distributing 
all  fines,  penalties,  and  forfeitures,  to  wit :  One  moiety  to  the  govern- 
ment, and  the  other  moiety  in  equal  proportions  to  the  collector,  sur- 
yeyor,  and  naval  officer  of  the  port,  &c« 
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The  forfeitare  ia  this  case  was  incurred  under  4th  section  of  the  act 
of  C!ongre8s  of  the  1st  March^  1809,  entitled  ''An  act  to  interdict  com- 
mercial intercourse  between  the  United  States  and  Great  Britain  and 
France  and  their  dependencies,  and  for  other  purposes."  (Stat,  at 
liarge,  L.  &  B.,  vol.  2,  p.  529.)  This  with  other  sections  of  said  act 
was  re-enacted  and  continued  in  force  by  the  3d  section  of  the  act  of 
Congress  of  the  2d  March,  1811,  entitled  ''An  act  supplementary  to 
the  act  concerning  the  commercial  intercourse,"  &c.,  &c.  (Stat,  at 
Ijarge,  vol.  2,  p.  651.) 

The  18th  section  of  act  1st  March,  1809,  provides  how  the  forfeitures 
and  penalties  may  be  prosecuted  and  recovered,  and  makes  them  dis- 
tributable under  act  2d  March,  1799.  It  further  provides  that  they 
may  be  mitigated  or  remitted  under  the  remitting  act  of  3d  March, 
1797,  (see  remitting  act  3d  March,  1797,  Stat,  at  Large,  vol.  1^ 
p.  506.) 

In  1812,  when  the  forfeiture  in  this  case  occurred,  it  was  in  the  dis- 
cretion of  the  Secretary  of  the  Treasury  to  remit  the  same  under  the 
act  of  3d  March,  1797.  Congress  subsequently  passed  the  act  2d 
January,  1813,  entitled  "An  act  directing  the  Secretary  of  the  Treas- 
ury to  remit  fines,  forfeitures,  and  penalties  in  certain  cases,  (2  Stat. 
at  Large,  p.  789.)  This  act  deprived  the  Secretary  of  the  Treasury  of 
his  discretionary  power,  and  imposed  upon  him  the  obligation  to  remit 
the  forfeitures,  upon  the  conditions  mentioned  in  this  act,  in  all  cases 
where  the  necessary  facts  were  proved,  "  upon  the  payment  of  duties 
which  would  have  been  payable  by  law  on  such  goods,  wares,  and 
merchandise  if  legally  imported." 

Upon  an  examination  of  the  acts  of  3d  March,  1797i  and  2d  Janu- 
ary, 1813,  it  will  be  seen  that  there  is  a  marked  difference  between 
them.  1st.  The  facts  to  be  established  under  the  act  of  1797  are  not 
required  to  be  proved  under  the  act  of  1813.  2d.  No  discretion  is 
given  the  Secretary  under  the  act  of  1813.  3d.  The  terms  of  the  re- 
mission are  prescribed  by  the  act  of  1813.  The  act  of  2d  January, 
1813,  seems  to  be  in  the  nature  of  a  legislative  remission,  applying 
retrospectively  to  the  relief  of  forfeitures  incurred  before  its  passage ; 
and  this  is  a  most  material  circumstance  to  be  borne  in  mind. 

In  this  case  the  remission  was  made  under  the  act  of  January  2, 
1813,  operating  independently  of,  and  differing  in  its  essential  pro- 
visions from,  the  act  of  1797.  It  possessed  the  same  vitality,  and 
afforded  as  full  a  measure  of  relief  without  as  it  possibly  could  with 
the  act  of  1797  still  in  force.  The  rights  of  the  parties  not  being  in 
anywise  affected  by  the  act  of  1797,  we  may  disregard  its  provisions 
entirely  in  the  argument. 

The  questions  now  arising  are:  1st.  What  is  the  nature  of  the  sur- 
veyor's interest  in  the  forfeitures?  2d.  How  did  the  remission  under 
the  act  of  1813  affect  the  interest  of  the  surveyor  in  this  case? 

Upon  the  seizure  of  the  prohibited  articles  the  right  of  the  surveyor 
to  his  share  thereof  becomes  inchoate  merely.  A  judgment  of  con- 
demnation consummates  this  right,  subject,  however^  to  be  divested  by 
the  remitting  act  of  the  Secretary  of  the  Treasury,  under  the  act  of 
1797,  at  any  time  before  the  proceeds  are  received  for  distribution. 
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( McLane  t;^.  United  States,  6  Peters,  426  ;  United  States  i;^.  Morris, 
10  Wheaton,  246  ;  Van  Ness  vs.  Bruell,  4  Wheaton,  76.) 

In  the  case  now  under  consideration  there  was  no  actual  judgment 
of  condemnation  ;  hut  nevertheless  the  fact  of  the  breach  of  the  law  was 
fully  established  by  the  act  of  the  parties  in  seeking  relief  under  the 
act  of  1813,  by  which  relief  was  granted  only  to  persons  who  ''had 
incurred  any  fine,  penalty,  and  forfeiture  under  the  act  of  Isi  March, 
1809,"  &c.  The  petition  for  relief,  therefore,  was'an  admission  of  the 
forfeiture  by  the  parties  who  had  incurred  it,  as  fully  as  if  the  judg- 
ment of  condemnation  had  passed .  The  inchoate  right  of  the  surveyor 
became  consummated  upon  the  establishment  of  the  forfeiture  by  the 
admission  of  the  parties  as  completely  as  if  the  judgment  had  been 
rendered.  The  practice  of  the  Secretary  of  the  Treasury  in  such  cases 
was  not  to  remit  before  condemnation,  unless  the  petitioner  would  ad- 
rait  that  the  forfeiture  had  been  incurred.  (United  States  vs.  Morris, 
10  Wheaton,  p.  295.)  A  judgment  of  condemnation  gives  the  col- 
lector, surveyor,  or  naval  officer  no  greater  right  than  the  seizure  had 
conferred,  as  in  both  cases  equally  the  Secretary  can  remit.  Neither 
seizure  not  condemnation  gives  a  vested  right,  in  the  sense  in  which  the 
law  considers  such  rights,  (id.,  page  290.)  No  part  of  the  act  (1799) 
warrants  the  conclusion  that  the  right  of  these  officers  becomes  abso- 
lute by  the  condemnation,  (id.,  page  291.)  If  any  prosecution  has 
been  instituted,  the  Secretary  of  the  Treasury  has  authority  to  direct 
it  to  cease  and  be  discontinued  upon  such  terms  or  conditions  as  he 
may  deem  reasonable  and  just.  This  enables  him  to  do  ample  justice 
to  the  custom-house  officers,  &c. ,  (id. ,  pages  291  and  292.)  Before  the 
power  to  remit  was  given,  the  rights  ot  the  custom-house  officers  at- 
tached upon  the  commencement  of  the  prosecution,  and  could  not  be 
divested,  (id.,  page  293.)  The  confession  of  the  forfeiture  before  con- 
demnation, remaining  on  the  record  of  the  Treasury  Department,  al- 
though nota  judicial  condemnation,  might  well  be  said  to  consummate 
the  rights  of  the  custom-house  officers,  if  they  are  to  be  considered  as 
becoming  absolute  when  the  forfeiture  is  ascertained,  (id.,  page  296.) 
From  these  various  points  made  by  the  court  in  that  case,  it  appears 
that  there  is  no  distinction  as  to  the  rights  of  the  custom-house  officers 
between  cases  where  the  remission  is  granted  by  the  Secretary  after 
seizure  and  before  judgment  of  condemnation,  and  cases  whero  the  re- 
mission is  granted  alter  judgment  of  condemnation  and  before  the 
forfeiture  has  been  received  and  distributed.  Wherefore  it  is  sug- 
gested that  the  principles  laid  down  in  the  case  of  McLane  vs.  United 
States,  6  Peters,  p.  423,  &c.,  apply  equally  to  cases  of  remission 
granted  before  judgment  of  condemnation  as  afterwards,  the  amount 
reserved,  whether  denominated  duties  or  otherwise,  being  in  the  nature 
of  forfeiture  in  both  classes  of  cases,  and  distributable  as  such  under 
the  act  of  1799. 

In  this  case,  then,  the  surveyor  had  a  right,  by  the  seizure,  in  the 
property  seized  to  the  extent  of  one-sixth,  to  be  consummated  upon 
establishing  the  fact  of  the  forfeiture  either  by  the  judgment  of  the 
court  or  the  admission  of  the  parties,  without  which  a  remission  of 
the  forfeiture  could  not  be  obtained,  as  shown  to  be  the  practice  of  the 
department. 
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The  right  of  the  Burveyor  had  attached  by  the  seizure  before  the 
passage  of  the  act  of  the  2d  of  January,  1813.  Congress  had  no  power 
to  interfere  with  pre-existing  rights.  Still  the  petitioner  claims,  not 
the  one-sixth  of  the  value  of  the  property  released,  but  only  his  legal 
share  of  the  amount  reserved  as  the  condition  of  the  remission  named 
in  the  act  of  the  2d  of  January,  1813,  viz:  *'  upon  payment  of  the 
costs  and  charges  attending  the  proceedings,  and  on  payment  of  duties 
which  would  have  been  payable  by  law  on  the  said  goods  and  merchan- 
dise if  legally  imported."  By  this  remission  the  government  received 
$83,626  95,  of  which  the  petitioner  claims  the  one-sixth  part,  or 
$13,937  82,  under  the  91st  section  of  the  act  of  March  2,  1799. 

It  is  suggested  that  the  case  of  McLane  vs.  The  United  States  (6 
Peters,  404)  establishes  the  right  of  the  surveyor  in  this  cade.  Duties 
reserved  upon  the  remission  of  forfeitures  by  the  Secretary  are  in  the 
nature  of  forfeiture,  because  no  duties  as  such  can  accrue  upon  illegal 
importations.  The  government  has  no  authority,  under  existing  laws, 
to  release  the  collector's,  or  siirveyor's,  or  naval  officer's  share  as  such, 
and  yet  retain  to  itself  the  other  part  of  the  forfeiture.  Therefore,  of 
all  duties  reserved,  within  the  principle  of  McLane's  case,  the  custom- 
house officers  are  entitled  to  their  proportions,  under  the  act  of  1799, 
as  forfeiture. 

The  only  question  now  open  is,  is  the  government  bound  to  refund  ? 
Even  as  between  the  collector  and  the  government  the  question  is  easily 
answered  ;  for  the  only  objection  which  it  appears  to  us  could  be 
urged  would  be  that  the  money  had  been  paid  over  by  him  into  the 
Treasury  under  a  mistake  of  law.  The  rule  of  law  on  this  point  ap- 
plicable between  individuals  can  have  no  application  whatsoever  to 
transactions  between  the  government  and  its  subordinates,  for  very 
obvious  reasons  of  justice  as  well  as  public  policy.  The  government 
exacts  and  receives  implicit  obedience  from  its  officers,  especially  those 
employed  in  the  fiduciary  capacity  of  collectors  of  the  public  revenues. 
Public  policy  requires  this.  Custom  has  made  it  a  law.  No  collector 
disobeys  the  order  of  the  department  except  at  the  risk  of  dismissal 
from  office.  It  is  a  well-known  fact,  and  evident  from  McLane's  case 
in  6  Peters,  that  it  was  the  uniform  regulation  to  require  the  collec- 
tors to  pay  over  such  duties  reserved  upon  the  remissions  of  forfeitures. 
The  payment  of  those  duties  to  the  treasury  by  the  collector  in  this 
case  was  not  a  voluntary  payment  made  in  mistake  of  law.  It  would 
be  unjust  to  the  collector  and  in  violation  of  public  policy  so  to  regard 
it.  It  would  require  the  collector  to  submit  to  duress,  or  to  contest 
with  the  government  every  order  which  he  might  consider  illegal. 
The  government  has  always  protected  the  collector  from  the  legal 
consequences  of  his  obedience  to  such  of  its  orders  as  may  aiterwards 
have  been  declared  to  be  against  law.  The  government  is  bound  so 
to  do.  (Elliott  V8.  Swartwout,  10  Peters,  154 ;  Tracy  &  Balestier  ve, 
Swartwout,  10  Peters,  98.)  If  this  be  so  where  a  collector  pays  over 
money  to  the  government  against  the  protest  .of  an  importer,  why 
should  he  not  be  equally  protected  from  the  legal  consequences  of  a 
payment  (involuntary  because  commanded  and  enforced  by  the  regu- 
lations of  his  lawful  superiors)  whereby  he  parts  with  funds  properly 
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his  own  ?    Wherein  lies  the  distinction,  since  both  payments  are  acts 
of  unquestioning  obedience  to  authority  ? 

But  in  this  case,  whatever  be  the  correct  view  on  that  point,  the 
surveyor's  interest  cannot  be  affected,  because  he  has  nothing  to  do 
either  with  the  receiving  or  distributing  of  the  forfeiture — that  belong- 
ing exclusively  to  the  collector  by  the  terms  of  the  act  of  March  2, 
1799,  sees.  89,  90,  and  91.  If  the  collector  paid  over  to  the  govern- 
ment wrongfully  the  share  of  such  forfeiture  belonging  to  the  sur- 
veyor, the  government  has  received  it  to  his  use  and  is  justly  bound 
to  account  for  it  to  the  petitioner  as  his  administrator. 

JAMES  POLK, 
E.  LOUIS  LOWE, 

Cownadfor  Petitioner. 


No.  5. 

IN  THE  COURT  OF  CLAIMS. 


On  the  'petition  of  James  H.  McCullohy  executor  of  James  H.  McCuLhhj 
deceased.  Adopted  in  the  case  of  D,  D.  Davidson^  administrator  of 
D.  JJtlozitr. 

BRIEP  OF  THE  UNITED  STATES  SOLICITOR. 

The  grounds  on  which  this  claim  is  placed  are,  that  certain  mer- 
chandise was  forfeited  because  imported  in  violation  of  the  fourth  sec- 
tion of  the  act  of  March  1,  1809^  (2  Stat.,  p.  529,)  prohibiting  trade 
with  England,  as  re-enacted  by  tho  third  section  of  the  act  of  1811, 
(ib.,  651;)  that  the  merchandise  was  seized  as  forfeited  at  the  instance 
of  claimant's  testator,  who  was  then  collector  of  the  port  of  Balti- 
more, October  *l,  1812,  but  before  the  same  was  condemned  and  the 
proceeds  distributed,  the  act  of  January  2,  1813,  (2  Stat.,  p.  789,) 
was  passed,  and  the  forfeiture  was  remitted  under  that  act  on  payment 
of  costs  and  duties  by  the  importers.  It  is  claimed  that  one-half  of 
the  sum  of  $83,626  95,  which  was  received  by  the  collector  as  duties 
on  account  of  this  merchandise,  and  which  was  paid  by  him  into  the 
treasury  as  duties,  was  paid  by  him  under  a  mistake  of  the  legal 
rights  of  the  officers  of  the  customs,  as  since  ascertained  by  the  deci- 
sion of  the  Supreme  Court  in  the  case  of  McLane  t;^.  The  United 
States,  (6  Peters,  404,)  which  decision  it  is  contended  declares  that 
what  the  act  of  January,  1813,  calls  duties  was,  in  fact,  apart  of  the 
forfeiture,  and  was  received  as  such  by  the  collector,  and  was,  there- 
fore, subject  to  distribution  according  to  the  ninety-first  section  of  the 
act  of  March  2,  1799,  (1  Stat.,  p.  697  ;)  wherefore,  the  petitioner 
claims  one-sixth  of  said  amount,  or  the  sum  of  $13,937  65. 

It  appears  by  Mr."  Gallatin's  report,  as  quoted  in  Mr.  Attorney 
General  Taney's  brief  in  McLane's  case,  that  the  merchandise,  &c., 
relieved  from  forfeiture  by  the  act  of  January  2,  1813,  amounted  to 
eighteen  millions^  and  that  the  duties  received  on  this  merchandise 
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amoanted  to  fire  millions ;  so  that  on  the  question  presented  by  this 
case,  the  snm  of  two  and  a  half  millions  is  depending. 

It  is  a  question  therefore  of  great  importance.  I  should  not,  how- 
ever, have  thought  the  construction  of  the  act  of  1813,  upon  which  it 
depends,  was  one  upon  which  there  could  be  a  serious  controversy, 
but  for  the  decision  upon  which  the  claimant  relies. 

The  language  of  the  act  of  January,  1813,  which  bears  on  this 
question  is  as  follows:  **  In  all  such  cases  *  *  *  the  Secretary  of 
the  Treasury  is  hereby  directed  to  remit  all  fines,  penalties,  and  for- 
feitures that  may  have  been  incurred  under  the  said  acts  in  consequence 
of  such  shipment,  importation  or  importations  upon  the  costs  and 
charges  that  have  arisen  or  may  arise  being  paid,  and  on  payment  of 
the  duties  which  would  have  been  payable  by  law  on  such  goods,  wares, 
aud  merchandise  if  legally  imported." 

The  law,  it  will  be  observed  is  peremptory  in  requiring  the  Secre- 
tary to  remit  '*  all  fines ^  penalties j  and  forfeitures''  in  such  cases  on 
payment  of  costs,  and  *'  on  payment  of  the  duties  which  would  have 
been  payable  by  law  on  such  goods,  wares,  and  merchandise  if  legally 
imported."  Is  there  in  these  words  anything  to  distinguish  the  duties 
which  it  lays  on  the  merchandise  referred  to  in  the  act  from  the  duties 
imposed  by  other  acts  ;  or  was  there  anything  in  the  circumstances 
of  the  case  to  prevent  the  imposition  of  such  duties  ?  Tbe  act  simply 
imposes  the  ordinary  duties  instead  of  the  forfeiture  which  had  been 
incurred. 

The  customs  officers  have  never  claimed  the  right  to  divide  with  the 
government  the  dviies  levied  under  any  other  act  but  this,  and  it  is 
only  by  transforming  what  this  law  expressly  calls  duties^  and  unques- 
tionably meant  to  impose,  collect,  and  dispose  of  as  duties,  into  a  dif- 
ferent thing  by  construction^  that  such  a  right  can  be  maintained 
under  this  act.  The  duties  imposed  by  a  similar  act  are  construed  to 
be  forfeitures,  because  the  government,  says  the  Supreme  Court,  (6 
Peters,  p.  427,)  '^  was  entitled  to  the  whole  property  by  way  of  for- 
feiture, and  to  nothing  by  way  of  duties  ;  when,  therefore.  Congress 
authorized  the  remission  upon  the  payment  of  double  duties,  the  latter 
was  imposed  as  a  condition  of  restitution  upon  the  ofiending  party." 
And  on  the  same  page  it  is.said  :  ''It  has  not  been  pretended  that  the 
act  of  the  29th  of  July,  1813,  could  divest  the  rights  of  the  collector 
antecedently  vested  in  him  by  existing  laws  ;  and  if  such  a  doctrine 
could  be  maintained  at  all,  it  would  still  be  necessary  to  establish  that 
there  was  an  unequivocal  intention  on  the  part  of  the  government  to 
remit  his  share,  and  to  retain  its  own  share  of  the  forfeiture.  Such 
an  extraordinary  exercise  of  power  ought  to  be  evidenced  by  terms 
susceptible  of  no  doubt ;  we  are  of  opinion  that  the  present  act  neither 
justifies  nor  requires  any  such  construction.  The  double  duties  are 
referred  to  as  a  mere  mode  of  ascertaining  the  amount  intended  to  be 
reserved  out  of  the  forfeiture,  and  not  as  a  declaration  of  intention  on 
the  part  of  the  government  that  they  were  to  be  received  as  legal 
duties  due  upon  a  legal  importation." 

This  is  the  whole  of  the  reasoning  in  the  case,  and  the  amount  of 
it  is,  it  is  assumed  that  no  duties  could  accrue  on  goods  the  importa- 
tion of  which  was  prohibited^  and  therefore  the  provision  of  the  law 
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for  the  payment  of  what  it  calls  duties  muBt  be  treated  as  a  reserva- 
tion of  a  part  of  the  thing  forfeited  ;  and  as  the  officers  were  entitled 
to  one-half  of  all  forfeitures,  they  were  entitled  to  that  portion  of 
what  was  reserved  out  of  these. 

Why  is  it  that  the  government  could  not  in  such  cases  exact  the  or* 
dinary  duties  payable  on  merchandise  lawfully  imported,  instead  of 
the  forfeiture  ? 

The  argument  of  Mr.  Sergeant,  p.  413,  whose  conclusions  were 
adopted  by  the  court,  is  that  '^  no  duties  were  by  law  payable  upon 
those  goods.  No  duties  could  accrue  upon  them.  Duties  by  law  accrue 
and  are  payable  only  upon  goods  imported  according  to  law.  No  da- 
ties  are  or  can  be  payable  upon  goods  brought  in  contrary  to  law,  and 
in  violation  of  law.  They  cannot  be  for  the  most  obvious  and  con- 
clusive reasons.  Duties  accrue  not  upon  arrival  in  the  United  States, 
but  upon  arrival  at  the  port  of  entry.  (United  States  vs.  Vowal,  5 
Cranch,  368  ;  Arnold  vs.  United  States,  9  ib.,  104,  Sc.  I  Gall.,  348.) 

^'  But  forfeiture  to  the  United  States  also  accrues,  at  latest,  imme- 
diately upon  arrival  in  the  United  States,  and  before  arriving  at  the 
port  of  entry.  No  matter  when  the  seizure  took  place,  it  has  relation 
back  to  the  time  of  offence  committed,  and  overreaches  a  bona  fide 
sale." 

The  reason  given  by  Mr.  Sergeant,  which  is  the  only  reason  given 
in  the  report  of  this  case,  why  no  duties  can  be  imposed  on  goods  the 
importation  of  which  is  prohibited,  is  that  forfeiture  accrues  on  arri- 
val  in  the  United  States,  and  duties  do  not  accrue  till  arrival  at  port, 
or,  in  other  words,  the  property  becomes  the  property  of  the  United 
States,  and  it  is  not  therefore  subject  to  duty  when  it  comes  into  port. 

I  admit  that  '' a  forfeiture  attaches  in  rem.  at  the  moment  the  offence 
is  committed,  and  that  the  property  is  instantly  divested,"  and  be- 
comes vested  in  the  United  States ;  and  I  also  admit  that  whilst  the 
property  continues  in  the  United  States  no  duties  could  accrue  ;  but  the 
remittur,  like  ''the  seizure,  has  relation  back  to  the  time  of  offence 
committed  ;"  and  when  the  property  is  thus  restored,  it  is  subject  to 
all  the  incidents  of  ownership  by  the  importer  as  from  the  time  of  such 
reinvestment  of  property  in  him.  Sales,  and  all  other  intermediate 
dispositions  of  it,  or  liens  upon  it,  are  affirmed  by  the  remittur  to  the 
same  extent  that  they  are  divested  by  the  seizure,  condemnation,  &c.; 
and  therefore,  if  the  law  of  1813  had  not  expressly  imposed  the  duties 
on  this  merchandise,  the  duties  imposed  in  this  case  would  have  ac- 
crued on  the  remittur  as  an  incident  to  importation  under  the  general 
law  imposing  duties,  and  such  duties  might  have  been  lawfully  ex- 
acted on  the  merchandise  as  the  condition  precedent  to  the  delivering 
of  it  to  the  importer.  Would  the  importer,  in  a  suit  for  the  goods, 
or  for  the  recovery  of  duties  paid  under  protest  under  such  circum- 
stances, be  allowed  to  say  that  no  duties  were  payable  because  the 
goods  were  imported  in  violation  of  law,  which  subjected  them  to  for- 
feiture, and  the  government  having  remitted  the  penalty  affixed  to 
such  an  offence,  the  goods  became  vested  in  the  importer  discharged 
of  all  claims  ?  I  think  not.  The  answer  would  be  that  the  law  im- 
poses the  duties  upon  all  goods  which  are  imported,  and  there  is  no 
exception,  either  express  or  by  implication^  as  to  those  which  are  ille- 
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gallj  imported,  which  may  become  forfeit,  but  which  are  not  pro- 
ceeded against  and  actually  forfeited.  There  is  no  express  exception 
even  of  goods  which  are  actually  forfeited,  the  possession  of  which  is 
retained  till  sold  by  the  marshal ;  but  the  exception  arises  by  impli- 
cation in  such  cases^  because  the  goods  become  the  property  of  the 
government  before  duties  accrue,  and  property  of  the  government  is 
not  subject  to  duty ;  and  as  they  continue  to  be  property  of  the  United 
States,  and  are  not  afterwards  parted  with  to  the  importer  or  to  auy 
one  else,  as  of  the  time  at  which  ths  forfeiture  was  incurred,  duties 
cannot  accrue  in  such  a  case.  In  such  a  case  the  law  does  not  apply, 
because  the  reason  of  the  law  is  inapplicable.  But  if  the  forfeiture  is 
remitted,  or  not  prosecuted,  both  the  words  and  reason  of  the  law  re- 
quire that  duties  should  be  paid. 

If,  therefore,  Mr.  Sergeant's  own  mode  of  reasoning  be  pursued, 
there  is  no  legal  impossibility  in  the  proposition  that  duties  may  accrue 
on  goods  the  importation  of  which  is  prohibited  by  special  act,  when 
the  forfeiture  imposed  by  such  act  is  remitted,  and  the  importer  fully 
reinstated  in  the  property  of  said  goods.  As  the  only  reason  assigned 
why  the  goods  were  exempt  from  the  duties  which  the  law  imposed 
on  similar  goods  was  the  ownership  of  the  government,  the  release  of 
such  rights  by  the  government  would  remove  that  obstacle. 

If,  therefore,  the  act  in  question  does  in  fact  release  the  forfeiture  or 
the  ri^^hts  which  the  government  acquired  under  the  special  law  which 
imposed  such  forfeiture,  it  is  not  material  to  inquire  whether  the  act 
authorizing  such  release  had  the  effect  of  legalizing  the  importation. 
It  is  enough  for  the  purposes  of  this  case,  and  to  answer  the  argument 
relied  on,  if  the  purpose  of  the  act  was  to  divest  the  government  of  its 
rights  in  this  property  as  a  forfeiture,  and  to  exact  only  the  duties  pay- 
able under  the  general  law,  which  all  owners  of  such  property  were 
bound  to  pay  the  government  on  importing  it  into  the  United  States. 
This  is  what  the  act  before  us  professes  to  do.     If  it  were  universally 
true  that  goods  illegally  imported  were  exempt  from  duties,  it  would 
be  certainly  an  abuse  of  terms  by  Congress  to  speak  of  the  payment 
required  in  this  case  as  a  payment  of  duties,  and  such  payments,  what- 
ever they  might  be  termed  in  the  law,  must  be  deemed  forfeiture. 
But  if,  on  the  other  hand,  duties  can  be  collected,  and  are  in  fact  col- 
lected on  prohibited  goods,  it  certainly  is  the  duty  of  the  court  to 
consider  as  duties  what  Congress  has  called  by  that  name.     I  have 
shown  the  reasoning  adopted  in  McLane's  case,  that  if  the  govern- 
ment released  the  forfeiture,  and  reinvested  the  importer  in  the  owner- 
ship, duties  might  accrue.     The  act  of  1813  releases  the  forfeiture  on 
payment  of  the  ordinary  duties,  which,  as  I  have  shown^  is  equivalent 
to  an  absolute  release  of  the  rights  of  the  government,  in  virtue  of  the 
forfeiture  ;  and  the  requirement  of  payment  of  duties  expresses  merely 
what  the  law  would  imply  as  the  consequence  of  the  extinguishment 
of  the  right  of  forfeiture,  viz.,  the  revival  of  the  right  to  duties.     But 
it  is  argued,  from  the  form  of  the  sentence,  that  this  payment  of  the 
duties  was  required  eta  a  condition.     This  is  immaterial.     This  act, 
like  other  acts,  professes  to  exact  the  payments  as  duties,  and  this  they 
undoubtedly  were,  if  Congress  could,  under  the  circumstances,  exact 
duties,  because  the  payments  are  expressly  so  called. 
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I  have  shown  that  even  consistently  with  the  reasoning  in  McLane's 
case,  duties  should  be  collected  when  the  forfeiture  was  remitted,  and 
accrued  by  the  extinguishment  of  the  right  by  forfeiture.  But  I  shall 
now  show  that  in  this  ccLse,  according  to  the  practice  of  the  govern- 
ment, which  has  been  sanctioned  by  the  Supreme  Court,  duties  would 
have  been  due  in  any  event,  and  belonged  to  the  government  exclu- 
sively. 

The  petition  states :  '*  That  on  or  about  the  7th  day  of  October, 
1812,  information  was  filed  against  said  merchandise  in  the  district 
court  of  the  United  States  for  the  district  of  Maryland,  and  the  neces- 
sary proceedin£8  taken  to  enforce  the  said  forfeiture.  That  the  claitc- 
ants  of  said  mercliandise  appeared  and  filed  their  answers,  and  prayed 
that  said  merchandise  should  be  delivered  to  them.  Whereupon  the 
said  court  caused  the  said  merchandise  to  be  appraised,  and  the  same 
delivered  to  the  respective  claimants,  who  executed  their  bonds  with 
security  to  the  satisfaction  of  the  court  for  the  appraised  value  of  the 
merchandise,  they  liaving  previously  secured  the  payment  of  the  duties 
on  said  merchandise  in  like  manner  as  if  the  same  had  been  legally 
entered.  That  the  duty  bonds  so  delivered  by  the  said  claimants  of  the 
said  merchandise,  with  the  sum  of  |127  14  which  was  paid  in  cash, 
amounted  to  the  sum  of  $83,626  93,  being  the  amount  of  duties  which 
would  have  accrued  upon  said  merchandise  if  the  same  had  been  law- 
fully imported." 

The  865 tb  article  of  the  treasury  regulations  requires  that  '*  before 
merchandise  under  seizure  can  be  delivered  to  the  claimant  on  bond 
under  the  89th  section  of  the  general  collection  law  of  March  2, 1799, 
the  certificate  of  the  collector  that  the  duties  on  said  merchandise  have 
been  paid  must  be  produced."  Until  cash  payments  for  duties  were 
required,  it  was  certified  in  such  cases  that  the  duties  had  been 
**  secured;"  and  it  appears  by  the  petition  that  the  duties  thus  were 
^'  secured  "  by  bond  in  this  case. 

Article  865  further  provides  that  "  these  duties  belong  to  the  United 
States i  and  must  be  retained  in  the  treasury,  whether  the  merchandise 
be  decreed  forfeited  or  not." 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Hoyt  vs. 
United  States,  10  Howard,  at  p.  137,  also  says :  ^^Duties  thus  paid 
constitute  no  part  of  the  proceeds  of  the  goods  forfeited^  in  which  only 
the  collector  has  an  interest.  The  proceeds  are  the  appraised  value 
secured  by  the  bond,  or,  in  case  no  bond  be  given,  the  amount  derived 
from  the  sale  by  the  marshal.  The  payment  of  the  duties  is  a  con- 
dition to  the  acceptance  of  the  bond,  and  is  the  voluntary  act  of  the 
claimant.  They  do  not  enter  into  the  question  of  condemnation,  nor 
constitute  any  part  of  the  forfeiture  declared  by  the  act  or  the  judg- 
ment of  the  court."  The  question  thus  decided  in  Hoyt's  case  is  the 
exact  question  presented  by  this  case.  In  both,  a  claim  was  set  up  by 
a  collector  for  duties  received  by  the  government  on  account  of  forfeited 
goods,  which  had  been  paid  in  one  case  in  cash,  and  were  secured  in 
the  other  by  bond  before  the  goods  were  delivered  up  on  another  bond 
for  their  appraised  value,  and  which,  therefore,  according  to  this  de- 
cision, belonged  to  the  government  in  any  event. 

The  court  say,  indeed,  that  Hoyt's  case  ^'  is  not  like  that  of  McLane; 
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there  the  sum  in  controversy  was  reserved  out  of  the  forfeiture  by  the 
act  for  the  relief  of  the  owners,  and  was  regarded  by  the  court  as  part 
and  parcel  of  it.  The  only  doubt  that  existed  was,  whether  or  not  the 
amount  tlius  reserved  should  be  considered  the  legal  duties  belonging 
to  the  government,  or  a  portion  of  the  forfeiture,  the  residue  of  which 
had  been  remitted.  The  amount  was  to  be  equal  to  the  double  duties 
imposed  on  goods  imported  under  certain  circumstances,  by  an  act 
passed  since  the  forfeiture  accrued  ;  and  the  court  xoaa  of  the  opinion 
that  duties  mentioned  in  that  act  were  referred  to  simply  as  a  measure 
to  determine  the  sum  to  be  reserved,  and  not  as  duties  in  the  common 
acceptation  of  the  term." 

The  mode  here  adopted  of  setting  forth  McLane's  case  is  very  signi- 
ficant. "  The  court  regarded**  the  amount  reserved  as  part  and  par- 
cely  (tc.  ''  The  court  was  of  opinion  thai  duties  mentioned  in  the  act 
were  re/erred  to  simply  as  a  measure  to  determine  the  amount  to  be  re- 
served/' dkc.  This  signifies  that  the  court,  whose  opinion  Judge  Story 
gave,  thought  so— not  the  court  whose  opinion  Judge  Nelson  gives  ; 
as  much  as  to  say,  we  take  their  description  of  the  case  before  them, 
and  set  forth  in  that  way  what  they  decided.  This  may  not  be  re* 
garded  as  the  expression  of  dissent  from  the  opinion  in  6  Peters,  but 
it  certainly  intimates  no  concurrence  in  the  views  which  the  opinion 
given  by  Judge  Nelson  is  so  particular  to  set  forth  as  the  views  of  the 
court  as  given  by  Judge  Story.  However  this  may  be,  there  is,  at 
least,  an  irreconcilable  difference  in  the  decisions  on  one  point,  and 
that  the  only  material  point  in  this  case,  viz.,  whether  duties  as  such 
could  be  collected  on  forfeited  goods.  In  6th  Peters  it  was  held  that 
duties  as  such  could  not  be  collected  on  forfeited  goods  ;  that  the  gov* 
ernment  was  entitled  to  the  whole  as  forfeiture,  and  to  nothing  by  way 
of  duties  ;  and  hence  it  was  inferred  that  whatever  was  received  must 
be  forfeiture,  in  which  the  officers  were  entitled  to  share.  But  in  Hoyt's 
case  the  court  say  that  where  goods  were  seized  as  forfeited,  and, 
prior  to  bonding  them  for  their  appraised  value,  payments  were  made 
as  for  duties,  those  payments  were  no  part  of  the  forfeiture. 

The  whole  question  here  is,  whether  duties  as  such  can  be  collected 
on  forfeited  goods.  In  6th  Peters,  what  the  law  expressly  calls  duties 
are  converted  into  forfeiture,  because  duties  as  such  cannot  be  collected 
when  forfeiture  is  incurred.  In  Hoyt's  case  precisely  the  reverse  is 
held  as  respects  duties  which  were  collected  on  goods  which  had  been 
actually  forfeited,  and  they  were  held  to  be  duties  notwithstanding 
the  forfeiture.  How  does  that  case  differ  from  the  present  ?  If  the 
proceedings  had  gone  on  in  this  case,  and  the  goods  had  been  con- 
demned and  sold,  the  proceeds  of  the  bond  given  for  them  would  have 
been  divided.  Hoyt's  case  decides  that  there  would  then  have  been 
no  claim  for  any  part  of  the  duties  paid.  Do  the  duties  which  were 
paid  (or  bonded)  at  the  time  the  goods  were  bonded  become  forfeiture 
by  the  fact  that  before  the  goods  are  condemned,  or  the  proceeds  of 
the  bond  given  for  them  is  received  for  distribution,  the  forfeiture  weiS 
remitted  ?  If  the  duties  are  not  a  part  of  the  forfeiture  in  one  case, 
how  can  they  become  so  in  another  ?  In  Hoyt*s  case  the  court  de- 
clares that  ^Hhe  duties  constitute  no  part  of  the  proceeds  of  the 
goods  forfeited,"  and  are  not  '^  part  of  tiie  forfeiture.     The  payment 
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of  the  duties  is  a  condition  to  the  acceptance  of  tho  bond  and  re- 
delivery of  the  goods." 

The  case  at  bar  was  precisely  similar  in  all  respects,  as  the  petition 
shows,  except  that  a  bond  for  the  duties  was  given  instead  of  a  cash 
payment  being  made  s^t  the  time  of  the  re-delivery  of  the  goods.  This 
was  as  distinct  from  the  bond  given  for  the  appraised  value  as  the  cash 
payments  in  Hoyt's  case,  and  was  no  more  part  of  the  forfeiture  than 
the  cash  paid,  and  was,  like  that  cash,  according  to. this  decision,  and 
according  to  the  treasury  regulations,  the  exclusive  property  of  the 
government,  ^'  whether  the  merchandise  be  decreed  forfeited  or  not." 

The  ruling  in  McLane's  case,  that  no  duties,  as  duties,  could  accrue 
on  forfeited  goods,  is  not  sustainable  by  the  reasoning  which  led  to  it, 
where  the  forfeiture  was  remitted  and  property  I'einvested  to  the  im- 
porter as  in  this  case ;  and  is  overruled  by  Hoyt's,  on  the  turning  point 
in  this  case,  that  the  payments  made  as  for  duties  preliminary  to  bond- 
ing merchandise  seized  as  forfeited  were  not  part  of  the  forfeiture. 

Let  us  now  examine  the  reason  avowed  by  the  court  in  McLane's, 
as  the  ground  for  resorting  to  the  strained  construction  to  which  it  had 
recourse  to  set  aside  the  plain  meaning  of  the  act  of  Congress^  as  it 
was  understood  at  the  time  of  its  passage  by  McLane  himself,  (see  his 
protest,  6  Peters,  408,)  by  McCulloh,  and  every  one  else. 

The  court  says :  ''It  has  not  been  pretended  that  the  act  of  29  th 
July,  1813,  could  divest  the  rights  of  the  collector  antecedently  vested 
in  him  by  the  existing  laws.  And  if  such  a  doctrine  could  be  main- 
tained at  all,  it  would  still  be  necessary  to  establish  that  there  was  an 
unequivocal  intention  on  the  part  of  the  government  to  remit  his 
share,  and  to  retain  its  own  share  of  the  forfeiture.  Such  an  extraor- 
dinary exercise  of  power,  if  it  could  be  maintained,  where  it  is  subver- 
sive of  existing  rights,  ought  to  be  evidenced  by  terms  susceptible  of 
no  doubt.  We  are  of  opinion  that  the  present  act  neither  justifies 
nor  requires  any  such  construction.  The  double  duties  are  referred 
to  as  a  mere  mode  of  ascertaining  the  amount  intended  to  be  reserved 
out  of  the  forfeiture,"  &c. 

By  reference  to  the  protest  of  McLane  it  will  be  seen,  however, 
that  he  protested  against  granting  the  prayer  of  Girard,  because  he 
alleged  ''  that  the  right  and  interest  thus  vested  in  him  by  virtue  of 
said  seized  forfeiture  and  sentence  of  condemnation  in  the  said  moiety 
of  the  said  ship  and  her  cargo  was  absolute  and  indefeasible^  so  long  as 
the  said  sentence  of  condemnation  remained  in  force^  so  that  by  no 
act  of  Congress  passed  subsequently  to  the  said  sentence  and  condem- 
nation could  such  his  right  be  affected,  impaired,  or  divested." 

McLane  therefore  thought  ''  there  was  an  unequivocal  intention 
on  the  part  of  the  government  to  remit  his  share"  by  the  act  of  July 
29,  but  insisted  that  his  right  ''  was  absolute  and  indefeasible/'  and 
therefore  Congress  could  not  affect j  impair^  or  divest  it.  McCulloh 
and  all  others  interested  not  only  thought  it  was  the  unequivocal  inten- 
tion of  Congress  to  remit  their  share  by  the  act  of  January  2,  but  did 
not  question  the  power  of  Congress  to  do  so,  and  paid  over  what  that 
law  called  duties  as  they  paid  other  duties,  without  claiming  to  divide 
them  with  the  government.  The  process  for  converting  them  into 
part  of  the  forfeiture  was  not  invented  till  after  the  decision  of  10 


D.  1>.  DAvrosoK.  17 

Wheat.,  of  the  United  States  vi.  Motis,  p.  246,  when  it  was  foun  ^ 
necessary  to  abandon  the  position  previously  taken,  that  Congress  ha>^ 
no  power  to  do  what  it  professed  to  do  in  the  act  of  July,  1818,  and 
take  the  position  that  if  it  had  such  power,  the  exercise  of  it  was  so 
subversive  of  existing  rights  that  it  ought  to  be  evidenced  by  terms 
fiosceptible  of  no  dovbty  and  that  the  terms  were  not  sufficiently  ex- 
plicit to  justify  the  opinion  that  Congress  intended  to  subvert  such 
rights.     But  this  change  of  position  is  merely  apparent.     The  reason 
which  governs  the  result  is  the  same — the  vested  rights  of  the  officers. 
The  difference  consists  merely  in  a  change  in  the  mode  of  applying  it. 
In  his  protest  it  is  because  these  rights  are  vested  that  Congress  can- 
not remit  the  forfeiture  by  an  act  which  it  was  conceded  on  all  hands 
had  that  object  in  view.     After  the  Supreme  Court  decide  in  Morris's 
case  on  a  construction  of  both  the  act  of  1799  as  well  as  that  of  1797, 
that  such  rights,  according  to  the  law  which  created  them,  are  not 
obsoltUetWl  the  money  is  received  for  distribution,  and  that  they  might 
have  been  remitted  by  the  Secretary  of  the  Treasury  under  the  act  of 
1797,  at  any  time  previously,  without  iurcher  legislative  authority, 
it  is  then  contended  that  the  act  of  1813  had  been  improperly  construed 
by  himself  and  everybody  else,  because  Congress  could  not  have  in- 
tended to  release  eodsting  rights  founded  on  meritorious  services,  &c. 

In  the  first  instance  the  act  is  nugatory,  because  Congress  could  not 
divest  such  rights;  and  in  the  end  it  is  nugatory,  because  it  is  not  to 
be  supposed  that  Congress  would  do  such  a  thing. 

By  this  process,  twenty  years  after  the  act  went  into  effect,  and  re- 
ceived universally  the  construction  1;hen  given  by  McLane,  it  is  dis- 
covered that  this  was  erroneous  ;  and  that  during  the  war,  and  at  its 
gloomiest  period,  when  our  financial  embarrassments  were  at  their 
height,  Congress  gave  the  customs  officers  two  and  a  half  millions  of 
dollars,  collected  as  duties.  It  is  not  said  that  Congress  actually  in- 
tended this.  But  it  is  said  that,  to  suppose  that  Congress  did  not 
intend  it,  would  be  a  reflection  on  that  body,  and  the  court  must  give 
a  different  construction  to  the  law,  from  that  which  it  received  for 
twenty  years  after  it  was  passed,  for  that  reason. 

The  basis  on  which  all  the  reasoning  in  support  of  the  claimant's  case 
rests  is,  that  the  customs  officers  had  certain  rights  in  the  forfeitures, 
even  prior  to  the  receipt  of  the  proceeds  for  distribution,  which  the 
government  was  bound  to  respect.  It  is  not  avowed,  indeed,  that  it 
is  contended  that  the  government  could  not  release  the  forfeitures  at 
any  time  before  the  receipt  of  the  money  for  distribution,  but  this  will 
be  found  to  be  the  purport  of  what  is  asserted  when  the  propositions 
are  examined. 

Morrises  case  is  cited  with  approbation,  and  it  is  admitted  that  the 
government  may  release,  &c. ;  but  this  qualification  is  added :  that 
the  government  cannot  release  the  share  of  the  officers  and  retain  its^ 
own  share  of  the  forfeiture.  But  does  the  government  rttain  its  own 
share  of  the  forfeiture  in  this  case  whilst  releasing  that  of  the  officers? 
Hot  unless  the  duties  constitute  such  a  share,  and  are  a  part  of  the 
forfeiture ;  and  the  whole  question  in  this  case  is,  whether  the  duties 
are  a  part  of  the  forfeiture.     It  is  therefore  begging  the  q^uestion  to 
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say  that  the  government  retains  its  own  share  or  any  part  of  the  for- 
feiture. 

There  is,  therefore,  nothing  left  to  consider  in  the  argament  except 
the  grounds  upon  which  the  natural  and  accepted  construction  of  the 
act  at  the  time  of  its  passage,  and  for  twenty  years  afterwards,  was 
abandoned,  or  why  it  is  supposed  that  such  a  construction  involved  a 
disregard  of  rights  which  it  was  inadmissible  to  suppose  Congress  in- 
tended to  divest ;  in  other  words,  the  ncUure  of  rights  which  are  not 
vested  or  recognizable  in  law,  but  yet  are  so  sacred.  It  is  not  pre- 
tended that  these  officers  had  any  but  what  are  called  inchoate  righia^ 
or  any  which  could  not  be  remitted  by  Congress ;  but,  nevertheless, 
it  is  said,  '^  the  duty  of  the  collector  in  superintending  the  collectioa 
of  the  revenue,  and  in  making  seizures  for  supposed  violations  of  law, 
is  onerous  and  full  of  perplexity.  If  he  seizes  goods  it  is  at  his  own 
peril,  and  he  is  condemnable  in  damages  and  costs  if  it  shall  turn 
out,  upon  final  adjudication,  that  there  was  no  probable  cause  for  the 
seizure,"  &c. 

What  are  described  on  page  426  as  ^^  inchoate  rights,"  and  on  page 
428  as  ''  existing  rights,"  are  thus  supposed  to  be  founded  on  service 
attended  with  perplexity  and  risk,  and  they  are,  therefore,  such  rights 
as  that  whilst  the  court  admits  that  Congress  may  release  them,  yet 
such  a  release,  says  the  courts  must  be  '^  evidenced  by  terms  suscepti- 
ble of  no  doubt."  But  in  the  case  of  Morris  the  court  say,  at  page 
99,  (6  Cond.  B.,)  that ''  the  forfeiture  is  to  the  United  States,"  and 
that  the  91st  section  of  the  act  of  1799,  ^'creating  the  right  of  the 
custom-bouse  officers,  does  not  v€8t  any  absolute  right  in  them  until 
the  money  is  received"  (for  distribution  ;)  and,  speaking  of  the  act 
of  1797,  says  'Hhe  law  was  made  for  the  benefit  of  those  who  had 
innocently  incurred  the  penalty,  and  not  for  the  benefit  of  the  cns- 
tom-house  officers."  This  applies  equally  to  the  act  of  1813.  Kor 
does  the  date  of  the  act  for  the  remission  of  the  forfeitures,  or  the 
reasons  which  may  have  induced  its  passage^  affect  the  question.  As 
the  forfeiture  is  to  the  United  States,  and  the  rights  of  the  officers 
nnder  the  act  of  1 799  are  but  a  conditional  interest,  which  is  no  in- 
terest at  all  till  the  condition  attaches,  it  follows  that  the  United 
States  may,  by  law,  at  any  time  before  the  actual  receipt  of  the  money 
for  distribution,  prevent  the  consummation  of  the  right  by  remitting 
the  forfeiture,  or  by  making  auy  other  disposition  of  the  subject 
which  Congress  should  deem  just  and  proper. 

In  the  case  of  Morris,  the  court  does  not  consider  the  nature  of  the 
kiter^t  allowed  to  the  officers ;  but  Mr.  Justice  Johnson,  in  his 
separate  opinions,  says  it  is  ''  a  mere  boon  from  the  government,  which 
they  may  Justly^  and  do,  practically,  reserve  a  sovereign  control  over 
till  so  paid  under  their  laws.  The  giit  is  from  them  of  a  thing  for- 
feited to  them,  and  they  may  modify  and  withdraw  that  giit  ad 
ZSnlum.'' 

But  the  ooart  decides  the  question  on  a  construction  of  the  statutes, 
and  does  not  ^ive  an  opinion  on  the  question  whether  the  interest  of 
th^  officers  is  to  be  regarded  as  a  mere  hoouj  as  Justice  Johnson  re- 
;gards  it,  or  whether  it  is  compensation  for  the  trouble  and  risk  at- 
teodinf  ibe  seizoces,  as  it  seems  to  be  considered  in  McLane's  case. 
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The  point  is  a  debatable  one.  Justice  Johnson,  it  seems  to  me,  was 
right,  because  the  risk  and  trouble  to  the  officers  attending  seizures, 
apon  which  the  opposite  opinion  is  founded,  are,  practically,  alto- 
gether nominal.  They  are  not  subject  to  damages  at  all,  except 
where  the  seizures  are  judged  to  have  been  made  without  probable 
cause,  which  can  rarely  happen,  and  when  it  has  happened,  the 
damai^es  have  in  all  cases,  I  believe,  been  paid  by  the  United  States. 
The  object  of  the  law  in  allowing  a  large  part  of  the  forfeiture  to  the 
ofScers,  was  to  give  them  an  interest  to  enforce  the  law,  and  to  put  it 
out  of  the  power  of  importers  to  secure  their  connivance  in  violating 
it.  It  was,  as  Justice  Johnson  expresses  it,  *'a  boon,"  made  cm 
purpose  much  larger  in  amount  than  an  importer  could  afford  to 
give,  in  order  to  outbid  him,  and  thus  to  put  the  amount  of  the  boon, 
as  well  as  official  duty,  on  the  side  of  the  government. 

Bat  as  respects  the  decision  of  the  question  before  the  court,  this 
question  is  entirely  immaterial,  and  therefore  the  reserve  of  the  court 
in  Morris's  case  in  respect  to  it  was  appropriate.  As  it  is  admitted 
that  the  law  gave  no  vested  interest  to  the  officers  till  the  money  was 
received  for  distribution,  and  therefore  no  interest  which  the  court 
could  take  notice  of,  the  motives  in  the  minds  of  the  legislators  for 
giving  it  then,  and  withholding  it  till  then,  were  equally  beyond  the 
knowledge  of  the  court,  and  all  reasoning  about  them  was  merely 
speculative,  and  certainly  authorized  no  construction  of  the  words  of 
the  law  itself  at  variance  with  the  ordinary  and  accepted  significance 
of  its  language. 

But  in  McLane's  case  it  has  not  only  been  assumed  that  the  share 
of  the  forfeitures  granted  the  customs  officers  is  as  compensation  for 
services  attended  with  risk  and  perplexity,  but  for  this  reason  the 
court  declares  that  no  act  of  Congress  will  be  permitted  to  subvert  the 
^* existing  rights"  founded  on  such  service,  if  any  ottier  construction 
can  be  given  to  the  law ;  and  when  this  declaration  is  considered  in 
conoexion  with  the  law  actually  before  the  court,  which  McLane  him- 
self and  every  one  else  had  construed  for  twenty  years  as  designed  to 
release,  or,  as  the  court  expresses  it,  to  subvert  such  rights,  it  is  tan- 
tamount to  saying  that  no  form  of  language  could  be  used  which 
would  be  so  construed  by  the  court. 

It  is  plain,  therefore,  that  what  is  merely  termed  in  this  opinion  as 
existing  or  inchoate  right  receives  in  fact  the  consideration  of  a  vested 
right,  the  case  of  Morris  to  the  contrary  notwithstanding  ;  and  that 
whilst  the  authority  of  Congress  is  admitted  in  form,  its  act  is  in  fact 
set  aside  by  the  refusal  of  the  court  to  give  it  the  construction  which 
the  language  used  requires. 

1  have  shown,  I  think,  that  the  decision  in  McLane's  case,  when 
since  brought  to  the  attention  of  the  court  in  Hoyt's  case,  was  not  ap- 
proved. The  dissatisfaction  with  the  course  of  reasoning  adopted  in 
the  former  case  is  apparent  in  every  line  of  the  statement  of  that  rea- 
soning in  the  latter  ;  and  on  the  only  material  poiat  to  the  decision 
of  this  case,  that  duties  as  duties  may  be  received  on  forfeited  goods, 
and  that  they  are  no  part  of  the  forfeiture  in  which  the  officers  share, 
I  think  the  decision  in  McLane' s  case  is  directly  overruled  ;  or  if  not, 
and  there  be  any  distinction  between  the  cases  which  renders  the  rulings 


20  D.  D.  DAVIDSOH. 

consistent,  then  I  insist  that  the  same  distinction  exists  between  t1it0 
case  and  McLane's. 

But  although  I  have  given  so  much  space  to  the  consideration  of  the 
opinion  in  Mcliane's  case,  and  have  attempted  to  show  that  it  was 
overruled  in  Hoyt's  case,  I  have  done  so  altogether  out  of  considera- 
tion to  the  deservedly  great  weight  due  to  the  opinions  of  the  court 
from  the  talent  and  learning  of  the  judges,  and  not  because  the  deci- 
sions are  obligatory  here  as  in  courts  from  whose  judgments  an  appeal 
may  be  made  to  it.  There  being  no  appeal  from  the  decisions  here 
to  the  Supreme  Court,  the  judges  of  this  court  are  obliged  to  be  gov- 
erned by  their  own  opinions  in  their  judgments,  however  much  they 
may  defer  to  the  opinion  of  that  court,  or  should  wish  to  accord  with  it 
in  opinion.  This  case  illustrates  the  mischief  which  would  arise  from 
any  other  course. 

If  the  court  should  not  agree  with  ine  in  thinking  the  case  of  McLane 
overruled  in  the  essential  point  affecting  this  case  by  the  decision  in 
Hoyt's  case,  and  should  relinquish  their  own  opinions  on  the  law  in 
deference  to  what  they  may  think  was  ruled  in  McLane's  case,  there 
would  be  in  fact  no  decision  on  the  law  of  the  case  by  any  court,  be- 
cause, as  we  have  not  the  right  of  appeal  to  the  Supreme  Court  to 
know  whether  its  real  opinion  on  the  law  had  been  followed,  we  should 
have  only  the  judgment  of  this  court,  as  to  what  that  opinion  formerly 
was,  as  derived  from  two  other  cases.  There  might  be  a  mistake  as  to 
the  former  opinion,  or,  if  not,  that  might  not  be  the  opinion  which  the 
Supreme  Court  would  now  pronounce. 

I  also  rely  on  the  settlement  of  McCulloh's  account  with  the  trea- 
sury, made  under  a  full  knowledge  of  all  the  facts  of  the  case  as  now 
presented,  as  a  bar  to  this  claim.  I  have  labored  this  point  heretofore 
fully  in  the  case  of  David  Wood,  claiming  the  return  of  moneys  paid 
for  duties  without  protest.  I  make  my  brief  in  that  case  a  part  of 
this.  The  ground  on  which  a  majority  of  the  court  differed  from  me 
in  that  class  of  cases,  that  the  payment  was  exacted  as  a  condition 
precedent  to  the  delivery  of  the  goods,  does  not  exist  here.  It  is  said 
in  argument,  by  way  of  making  out  a  case  of  duress,  however,  that 
being  under  the  orders  of  the  Secretary,  the  officer  was  obliged  to  pay 
over  the  duties,  or  he  might  have  lost  his  office,  &c.  But  this  even 
is  not  alleged  in  the  petition.  As  there  presented,  it  is  simply  a  pay- 
ment into  the  treasury  of  money  which  would  not  have  been  made, 
if  McCulloh  had  known  as  much  about  the  law  then  as  since  McLane's 
case  was  decided,  and,  for  aught  that  appears  in  the  petition,  or,  for 
that  matter,  even  in  the  argument,  he  was  quite  as  much  at  liherty  to 

E resent  the  claim  then,  if  not  to  retain  the  money,  as  at  this  time, 
[othing  done  by  the  government  or  by  individuals  could  be  considered 
settled  without  the  aid  of  this  principle.  And  for  this  reason  such 
/settlements  are  on  the  footing  ol' res  judicata. 

M.  BLAIB. 
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IN  THE  COURT  OF  CLAIMS. 

October  19,  1859. 

D.  D.  DiviDSONj  Administrator  of  Daniel  Delozibr,  vs.  The  United 

States. 

Slackford,  J.,  delivered  the  opinion  of  the  coart. 

The  following  are  the  material  allegations  in  the  petition  : 

1.  That  the  intestate,  Daniel  Delozier,  was  surveyor  of  the  collec- 
tion district  of  Baltimore  from  the  year  1809  to  the  month  of  Novem- 
ber, 1813. 

2.  That  under  the  91st  section  of  the  act  of  Congress  to  regulate 
the  duties  on  imports  and  tonnage,  passed  on  the  2d  of  March,  1799, 
the  intestate,  as  surveyor  as  aforesaid,  the  collector,  and  the  naval 
offioer  of  the  said  district  were  entitled,  in  equal  proportions,  to  one 
moiety  of  certain  fines,  penalties,  and  forfeitures  which  were,  during 
the  intestate's  term  of  office,  incurred  in  said  district ;  that  is  to  say, 
each  of  said  officers  was  entitled  to  one-sixth  of  such  fines,  penalties^ 
and  forfeitures. 

3.  That  one  James  H.  McCulloh  was  the  collector  of  customs  for 
said  district  during  the  time  said  intestate  was  surveyor  as  aforesaid  ; 
that  said  collector,  between  the  1st  of  August  and  the  31st  of  Decem- 
ber, 1812,  at  said  district,  seized  to  the  use  of  the  United  States,  as 
forfeited,  a  large  quantity  of  merchandise  laden  on  board  of  and  im- 
ported in  certain  ships,  (here  named  ;)  that  said  seizures  were  made  for 
the  violation  of  certain  acts  of  Congress  of  1809  and  1811,  called  the 
non-intercourse  acts ;  that  said  forfeitures  were,  by  the  18th  section 
of  said  act  of  1809,  collectable  and  distributable  in  the  manner  pro- 
vided by  the  aforesaid  act  of  1799,  and  might  be  mitigated  or  remit- 
ted under  the  act  of  March  3,  1797. 

4.  That  informations  were  filed  against  said  merchandise  in  the 
district  court  of  the  United  States  for  the  district  of  Maryland  to  en- 
force said  forfeitures  ;  that  the  claimants  of  the  merchandise  appeared 
to  the  suits,  filed  their  answers,  and  prayed  that  the  merchandise 
might  be  delivered  to  them ;  that  the  court  thereupon  caused  the 
merchandise  to  be  appraised  and  delivered  to  the  respective  claimants 
who  executed  their  bonds  with  surety  for  the  appraised  value  of  the 
same,  they  having  previously  executed  duty  bonds  at,  the  custom- 
house in  Baltimore  as  if  the  merchandise  had  been  legally  imported  ; 
that  said  duty  bonds  and  the  cash  paid  as  for  duties  amounted  to  the 
sum  of  $486,649  80,  that  being  the  amount  ot  duties  which  would 
have  accrued  and  been  payable  on  the  merchandise  if  the  same  had 
been  lawfully  imported. 

5.  That  afterwards  the  claimants  petitioned  the  judge  of  the  district 
court  of  the  United  States  for  the  district  of  Maryland  that  said  for- 
feitures might  be  mitigated  or  remitted  ;  that  the  judge  having  trans- 
mitted the  petitions  and  certain  statements  of  facts  to  the  Secretary 
of  the  Treasury  of  the  United  States,  the  Secretary,  by  virtue  of 
certain  acts  of  Congress  of  1797  and  1813,  remitted  the  said  forfeitures 
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to  the  petitioners  on  payment  of  costs  and  charges  and  the  duties 
which  would  have  been  payable  by  law  on  the  merchandise  if  legally 
imported,  and  directed  the  aforesaid  suits  to  be  discontinued  on  pay- 
ment  of  the  costs,  charges,  and  duties  as  aforesaid. 

6.  That  said  remissions  were  granted  previously  to  any  judgments 
of  forfeiture  against  the  merchandise,  and  the  petitioners,  in  accord* 
ance  with  the  remissions,  paid  said  costs,  charges,  and  duty  bonds  ; 
that  the  amount  so  paid  as  duties,  in  accordance  with  the  reservation 
in  the  acts  of  remission,  was  $486,649  80,  which  money  so  paid  was 
by  said  collector,  in  accordance  with  the  then  settled  practice  of  the 
Treasury  Department,  accounted  for  and  paid  into  the  treasury  in  the 
same  manner  as  lawful  duties  were  accounted  for  and  paid. 

7.  That  said  $486,649  80,  reserved  and  paid  as  aforesaid  as  the 
condition  on  which  the  remissions  were  granted,  must  be  considered 
as  a  part  of  said  forfeitures,  and  that  the  intestate,  as  surveyor  afore- 
said, was  entitled  to  one-sixth  of  said  sum,  that  is,  to  $81,108  30, 
under  said  91st  section  of  said  act  of  Congress  of  1799,  which  sum 
last  mentioned  the  United  States  have  never  paid. 

The  following  are  the  material  facts : 

The  intestate,  Daniel  Delozier,  was  surveyor  of  the  port  of  Balti- 
more during  the  years  of  1811,  1812,  and  until  November,  1813,  and 
during  that  time,  and  until  1836,  James  H.  McCulloh  was  collector  of 
customs  for  the  same  port. 

Between  the  1st  of  August  and  the  31st  of  December,  1812,  nine 
vessels  arrived  at  the  said  port  from  certain  ports  of  Great  Britain, 
laden  with  merchandise  of  British  manufacture,  and  imported  from 
British  ports.  Three  of  those  vessels,  namely,  the  Marcellus,  the 
Penobscot,  and  the  Minerva,  with  their  cargoes,  were  entered  at  the 
custom-house  at  said  port  of  Baltimore  on  the  18th  of  September, 
1812 ;  four  of  them,  namely,  the  Nancy,  the,  Concordia,  the  Female, 
and  the  Frederick,  with  their  cargoes,  were  entered  at  the  same 
custom-house  in  October,  1812 ;  and  the  two  others,  namely,  the 
Merrimac  and  the  Ann,  with  their  cargoes,  at  the  same  custom-house, 
on  the  4th  of  November,  1812.  At  the  times  when  the  entries  of 
said  vessels  were  made,  the  claimants  of  the  goods  gave  their  respect- 
ive bonds  to  the  United  States  for  the  duties  on  the  goods,  which 
duties,  in  the  whole,  amounted  to  $486,649  80. 

Between  the  18th  of  September  and  the  28th  of  October,  1812,  the 
United  States  attorney  for  the  Maryland  district  filed,  in  the  proper 
court,  separate  informations  against  the  cargoes  of  each  of  said  vessels. 
These  informations  each  alleged  that  the  said  McCulloh,  collector  as 
aforesaid,  on,  &c.,  at,  &c.,  seized  to  the  use  of  the  United  States,  as 
forfeited,  the  goods  therein  described,  for  that  the  said  goods,  being 
of  the  manufacture  of  Great  Britain,  were,  on,  &c.,  imported  into 
the  said  port  of  Baltimore  from  a  British  port  (naming  it)  contrary 
to  the  form  of  the  statutes  of  the  United  States  in  such  cases  provided ; 
and  that  by  reason  thereof,  and  by  force  of  the  statutes  of  the  United 
States,  the  said  goods  had  become  forfeited  to  the  United  States.  To 
each  of  these  informations  the  claimants  of  the  goods  therein  des- 
cribed filed  their  respective  claims  to  the  same,  with  denials  that  the 
goods  were  forfeited,  and  prayed  for  a  restoration  of  the  goods.     The 
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goods  involved  in  said  suits  were  afterw^ards  appraised  by  order  of  the 
court ;  bonds  were  executed  to  the  United  States  for  the  appraised 
▼alue  of  the  goods ;  and  thereupon  the  goods  were  delivered  to  the 
respective  claimaTits. 

Afterwards,  pending  the  said  suits,  the  Secretary  of  the  Treasury 
(certain  petitions  and  statements  of  facts  relative  to  the  cases  having 
been  transmitted  to  him  by  the  proper  judge)  granted  conditional 
remissions  of  all  the  forfeitures,  for  the  establishment  of  which  for- 
feitures the  aforesaid  informations  were  filed.  There  are  twenty-one 
of  these  remissions,  eighteen  of  which  were  grantt*d  under  a  special 
act  of  Congress  of  January  2,  1813,  and  the  others  under  the  general 
remission  act  of  1797.  The  remissions  under  the  special  act  above- 
mentioned  are  each  mutaiia  mutandis^  as  follows : 

*'  To  all  to  whom  these  presents  shall  come,  I,  William  Jones,  Acting 
Secretary  of  the  Treasury  of  the  United  States,  send  greeting  : 

'*  Whereas  seven  atatements  of  facts,  bearing  date  the  seventh  day 
of  June,  1813,  together  with  the  petitions  of  Kimmel  and  Albert,  (and 
others,)  hereto  annexed^  touching  the  forfeitures  and  penalties  which, 
by  reason  of  the  importation  of  certain  merchandise  in  the  ship  Mar- 
cellus,  (and  others,  naming  them,)  have  been  incurred  under  a  statute 
of  the  United  States  entitled  *An  act  to  interdict  the  commercial  inter- 
course between  the  United  States  and  Great  Britain  and  France  and 
their  dependencies,  and  for  other  purposes,'  and  a  statute  entitled  'An 
act  concerning  the  commercial  intercourse  between  the  United  States 
and  Great  Britain  and  France,  and  for  other  purposes,'  and  the  stat- 
ute supplementary  to  the  last  mentioned  statute,  have  been  trans- 
mitted to  the  Secretary  of  the  Treasury  by  the  judge  of  the  United 
States  for  the  district  ot  Maryland,  pursuant  to  the  statute  of  the 
United  States  entitled  *  An  act  directing  the  Secretary  of  the  Treasury 
to  remit  fines,  forfeitures,  and  penalties,  in  certain  cases,'  as  by  the 
aaid  statements  of  facts  and  petitions  remaining  in  the  Treasury  De- 
partment of  the  United  States  may  fully  appear  ;  and  whereas  I,  the 
Baid  Secretary  of  the  Treasury,  have  maturely  considered  the  said 
statements  of  facts  and  petitions  ;  and  whereas  it  has  been  proved  to 
my  satisfaction  that  the  goods,  wares,  and  merchandise,  by  the  importa- 
tion whereof  the  forfeitures  and  penalties  aforesaid  have  been  incurred, 
'were,  at  the  time  of  their  shipment,  bona  fide  owned  by  citizens  of 
the  United  States,  and  shipped  and  did  depart  from  some  port  or  place 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  owned  as  afore- 
said, between  the  23d  day  of  June  and  the  15th  day  of  September^ 
1812: 

"  Now,  therefore,  know  ye  that  I,  the  said  Secretary  of  the  Treas- 
ury, in  pursuance  of  the  directions  of  the  said  last-mentioned  statute^ 
do  hereby  remit  to  the  petitioners  aforesaid  all  the  fines,  penalties,  and 
forfeitures,  incurred  asafaresaid^  upon  the  costs  and  charges  that  have 
arisen,  or  may  arise,  being  paid,  and  on  payment  of  the  duties  which 
would  have  been  payable  by  law  on  the  goods,  wares,  and  merchandise, 
if  legally  imported  :  and  also  do  hereby  direct  the  prosecution  or 
prosecutions,  if  any  shall  have  been  instituted  for  the  recovery  thereof, 
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to  cease  and  be  discontinaed  on  payment  of  the  costs,  charges,  and 
duties  aforesaid. 

'*  Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 
this  29th  day  of  June,  1813. 

*^W.  JONES, 
^^  Acting  Secretary  of  the  Treasury,*' 

The  other  remissions,  under  the  general  remission  act  of  1797,  are 
each  (changing  what  is  necessary  to  be  changed)  as  follows  : 

"  To  all  to  whom  these  presents  shall  come,  I,  George  Washington 
Campbell,  Secretary  of  the  Treasury  of  the  United  States,  send 
greeting : 

'^  Whereas  a  statement  of  facts  bearing  date  the  5th  day  of  March, 
1814,  with  the  petition  of  James  Kirby,  of  Bichmond,  importer  of 
certain  merchandise  in  the  ships  Ann  and  Concordia,  thereto  annexed, 
touching  certain  forfeitures  and  penalties  incurred  under  the  statute 
of  the  United  States  entitled  ^  An  act  to  interdict  the  commercial  inter- 
course between  the  United  States  and  Great  Britain  and  their  depend- 
encies, and  for  other  purposes,'  has  been  transmitted  to  the  Secretary 
of  the  Treasury  by  the  judge  of  the  United  States  for  the  district  of 
Maryland,  pursuant  to  the  statute  of  the  United  States  entitled  '  An 
act  to  provide  for  mitigating  or  remitting  the  forfeitures,  penalties^ 
and  disabilities  accruing  in  certain  cases  therein  mentioned,'  as  by  the 
said  statement  of  facts  and  petition  remaining  in  the  Treasury  Depart- 
ment of  the  United  States  may  fully  appear ;  and  whereas  I,  the  said 
Secretary  of  the  Treasury,  have  maturely  considered  the  said  state- 
ment of  said  facts  and  petition,  and  it  doth  appear  to  my  satisfaction 
that  the  said  forfeitures  and  penalties  were  incurred  without  wilful 
negligence  or  any  intention  of  fraud  : 

"  Now,  therefore,  know  ye  that  I,  the  said  Secretary  of  the  Treas- 
ury, in  consideration  of  the  premises,  and  by  virtue  of  the  power  and 
authority  to  me  given  by  the  said  last-mentioned  statute,  do  hereby 
decide  to  remit  to  the  said  petitioner  all  the  right,  claim,  and  demand 
of  the  United  States,  and  of  all  others  whomsoever,  to  the  penalties 
and  forfeitures  aforesaid,  and  also  do  hereby  direct  the  prosecution  or 
prosecutions,  if  any  shall  have  been  instituted  for  the  recovery  thereof, 
to  cease  and  be  discontinued  on  payment  of  cost  and  duties. 

''Given  under  my  hand  and  seal  of  office,  in  the  city  of  Washington, 
this  28th  day  of  April,  1814. 

*'G.  W.  CAMPBELL, 
**  Secretary  of  the  Treasury,'* 

The  above-mentioned  twenty-one  remissions  were  granted  at  various 
times  between  the  29th  of  June,  1813,  and  the  2d  of  July,  1814. 

The  duties  on  the  cargoes  of  the  nine  vessels  before  mentioned 
(for  which  duties,  amounting  to  |486,C49  80,  bonds  were  given  at 
the  custom-house  at  the  times  the  goods  were  entered)  were  paid  to 
the  collector,  McCuUoh,  and  the  collector  paid  the  amount,  as  duties, 
into  the  Treasury  of  the  United  States,  and  received  his  commissions 
thereon,  which  commissions  amounted  to  $1,824  94. 
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This  suit  18  brought  by  the  admioistrator  of  Daniel  Delozier,  who 
was,  at  the  time  of  the  transactions  in  question,  surveyor  of  the  port 
of  Baltimore.  The  claim  is  for  $81,108  30,  being,  as  the  claimant 
alleges,  the  intestate's  share  of  the  sum  of  $486,649  80  paid  by  the 
collector  of  said  port  in  1813  into  the  Treasury  of  the  United  States. 
It  is  alleged  that,  at  the  time  of  such  payment,  the  one-half  of  the 
last-named  sum  belonged  to  the  custom-house  officers  of  said  port, 
and  was  paid  into  the  treasury  under  a  mistaken  opinion  of  the  col- 
lector that  the  whole  was  the  property  of  the  United  States.  And 
whether  the  money  so  paid^  that  is,  the  whole  $486,649  80,  was, 
when  paid  into  the  treasury,  the  property  of  the  United  States,  or 
whether  one-half  thereof  belonged  to  said  custom-house  officers^  is 
the  question  involved  in  this  cause. 

The  general  remission  act  of  1797,  under  which,  as  referred  to  in 
the  18th  section  of  the  non-intercourse  act  of  1809,  the  three  above- 
specified  remissions  were  granted,  enacts  that  whenever  any  person, 
who  has  incurred  any  forfeiture,  &c.,  shall  petition,  &c.,  the  Secre* 
tary  of  the  Treasury  may  mitigate  or  remit  such  forfeiture,  or  any 
part  thereof,  if,  in  his  opinion,  there  was  no  wilful  negligence  or  in- 
tention of  fraud,  and  may  direct  the  prosecution,  if  any,  to  cease,  on 
such  terms  as  he  may  deem  reasonable  and  just. — (1  Stat,  at  L.,  606  ) 

The  special  remission  act  of  January  2,  1813,  under  which  the 
other  eighteen  remissions  were  granted,  is  to  the  following  effect: 
That  where  goods  owned  by  a  citizen  or  citizens  of  the  United  States 
have  been  imported  into  the  United  States  from  the  United  Kingdom 
of  Great  Britain  and  Ireland,  which  goods  were  shipped  on  board 
vessels  which  departed  therefrom  between  the  23d  of  June  and  Sep- 
tember 15,  1812,  and  the  person  or  persons  interested  in  such  goods, 
or  concerned  in  the  importation  thereof,  have  thereby  incurred  any 
fine,  penalty,  and  forfeiture  under  an  act,  &c.,  (referring  to  the  non- 
intercourse  acts  of  1809,  1810,  and  1811,)  on  such  person  or  persons 
petitioning  for  relief,  &c.,  the  Secretary  of  the  Treasury  is  hereby 
directed  to  remit  all  fines,  penalties,  and  forfeitures  that  may  have 
been  incurred  under  said  acts,  in  consequence  of  such  shipment,  impor- 
tation, or  importations,  upon  the  costs  and  charges  that  have  arisen 
or  may  arise  being  paid,  and  on  payment  of  the  duties  which  would 
have  been  payable  by  law  on  such  goods,  if  legally  imported. — (2 
Stat,  at  L.,  789.) 

The  Secretary  of  the  Treasury,  under  those  acts  of  Congress, 
granted  the  remissions  in  the  cases  before  us.  In  consequence  of 
these  remissions,  and  the  performance  of  the  conditions,  the  appraise- 
ment bonds  were  relased,  and  the  said  duties  paid  to  the  government. 
But  the  claimant  contends  that  said  moneys,  called  duties,  were  a 
part  of  the  forfeitures,  one  moiety  of  which  part  belonged  to  the 
custom-house  officers  by  the  91st  section  of  the  collection  act  of  1799, 
of  which  moiety  they  could  not  be  thus  deprived.  This  position  of 
the  claimant  cannot,  in  my  opinion,  be  sustained.  Let  us  look,  for 
a  moment^  as  to  what  is  the  right  of  the  custom*  house  officers  in  these 
cases.  The  part  of  the  said  9l8t  section  of  the  collection  act  relied 
on  by  the  claimant  says  :  ''That  all  fines,  penalties,  and  forfeitures 
recovered  by  virtue  of  this  act  (and  not  otherwise  appropriated)  shall, 
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after  deducting  all  proper  costs  and  charges,  be  disposed  of  as  follows: 
One  moiety  shall  be  for  the  use  of  the  United  States,  and  be  paid 
into  the  treasury  thereof  by  the  collector  receiving  the  same ;  the  other 
moiety  shall  be  divided  between  and  paid  in  equal  proportions  to  the 
collector  and  naval  officer  of  the  district  and  surveyor  of  the  port,"  &c. 
(1  Stat,  at  L.,  697.)  And  the  18th  section  of  the  said  non-intercourse 
act  of  1809  provides  that  forfeitures  like  the  present  shall  be  dis- 
tributed and  accounted  for  in  the  manner  prescribed  by  said  collection 
act  of  1799.— (2  Stat,  at  L.,  532-'3.)  These  are  the  only  statutory  pro- 
visions giving  to  custom-house  officers  any  right  to  forfeitures  like 
those  in  question  ;  and  the  said  9l8t  section,  by  the  words  ^'  and  not 
otherwise  appropriated,"  expressly  reserves  the  power  to  Congress 
to  make  any  other  disposition  of  the  forfeitures  that  they  may  think 
proper.  The  available  interest  of  those  officers  in  the  forfeiture  does 
not  commence  until  the  same  or  a  part  of  it  is  legally  paid  to  the 
collector,  to  be  divided  between  them  and  the  United  States.  The 
seizure  of  the  forfeited  goods  by  a  custom-house  officer  gives  him  no 
claim,  simply  because  there  is  no  statute  giving  him  any  in  such  case. 
His  interest  in  the  forfeiture  is  merely  contingent,  and  the  contingency 
does  not  happen  until  the  proceeds  of  the  goods,  or  a  part  thereof, 
are  paid,  as  before  observed,  to  the  collector  for  distribution.  In  the 
present  case  no  such  contingency  has  occurred.  It  could  not  occur, 
because  the  whole  forfeitures  (even  if  the  duties  be  part  of  them)  were 
finally  disposed  of  by  the  remissions  as  soon  as  the  conditions  were 
complied  with. 

It  thus  appears  that  said  91st  section  of  the  collection  act  expressly 
reserves  the  right  to  Congress,  and,  of  course,  to  the  Secretary  of  the 
Treasury,  when  authorized  by  Congress,  to  dispose  of  such  forfeitures 
in  any  manner  they  choose.  Indeed,  it  might  be  said  did  the  case 
require  it,  that,  without  any  such  statutory  provision,  Congress  itself, 
or  through  the  Secretary  of  the  Treasury,  could,  before  the  occurrence 
of  said  contingency,  appropriate  the  forfeitures  as  they  pleased.  In 
the  present  cases,  the  remissions  to  the  owners  of  the  goods,  and  the 
payment  by  them  to  the  government  of  the  duties  aforesaid,  lawfully 
disposed  of  the  whole  of  the  forfeitures,  leaving  nothing  for  the  custom- 
house officers. 

There  is  no  substantial  difference  as  to  the  duties  in  the  condi- 
tions of  all  the  remissions.  The  expression  in  the  conditions  of  the 
three  remissions  aforesaid,  viz:  "on  payment  of  duties,"  may  be 
understood  as  having  the  same  meaning  with  the  language  in  the 
conditions  of  the  others,  namely,  ^*  on  payment  of  the  duties  which 
would  have  been  payable  by  law  on  the  goods,  wares,  and  merchandise, 
if  legally  imported."  The  obvious  meaning  of  the  remissions  with 
the  conditions  as  to  the  duties  is,  that,  on  the  payment  to  the  govern- 
ment of  the  duties  on  the  goods  as  if  legally  imported,  the  objection 
to  the  importations  should  be  considered  as  withdrawn,  the  forfeitures 
waived,  and  the  importations  legalized.  So  that,  as  the  conditions  to 
•  the  remissions  were  performed,  the  importations  afterwards  stood  a^f 
the  goods  had  not  been  seized  or  libelled,  or  as  if,  by  the  importations, 
no  law  had  been  violated.  In  other  words,  the  remissions,  when  the 
conditions  were  complied  with,  placed  the  importers  exactly  in  the 
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Bitaati  m  ia  which  they  would  have  been  had  there  been  judgments  in 
their  favor  in  the  ioformation  suits.  They  had  possession  of  their 
goods  freed  from  the  appraisement  bonds,  and  the  government  had 
the  duties  which  by  law  were  imposed  upon  the  goods  considered  as 
having  been  legally  imported.  This  effect  of  the  remissions  cannot 
be  complained  of  by  the  custom-house  officers.  They  had  no  interest 
in  the  forfeitures  which  was  not  entirely  subject  to  the  disposition 
made  of  them  by  the  Secretary  of  the  Treasury  under  the  general  and 
special  remission  acts  aforesaid.  It  has  been  before  shown  that  the 
contingency,  on  the  happening  of  which  only  those  officers  could 
claim  any  right,  had  not  happened  at  the  dates  of  the  remissions,  and 
it  could  not  happen  afterwards. 

The  circumstances  connected  with  the  passage  of  said  special  remis- 
sion act  tend  to  confirm  the  opinion  of  it  already  expressed.  The 
sections  of  the  non- intercourse  act  of  1809,  prohibiting  the  importation 
of  British  manufactures  into  the  United  States,  &c.,  were  re-enacted 
by  the  act  of  March  2,  1811.  On  the  revocation  of  the  British  orders 
in  council  on  the  23  of  June,  1812,  a  large  quantity  of  British  mer- 
chandise was  laden  in  A^merican  vessels  then  in  British  ports,  in  order 
that  such  merchandise  might  be  imported  into  the  United  States — the 
owners  of  the  goods  presuming  that  such  importations  would  be  per- 
mitted after  said  orders  were  revoked.  It  was  found,  however,  that 
the  importers  were  mistaken  as  to  the  effect  of  said  revocation,  and 
the  vessels  and  cargoes^  on  their  arrival  here,  were  seized  and  libelled 
as  forfeited  to  the  United  States  for  a  violation  of  the  non-intercourse 
laws.     Whilst  the  suits  were  pending  in  the  courts  many  of  the  im- 

Eorters  petitioned  the  Secretary  of  the  Treasury  to  remit  the  forfeitures, 
nt  the  secretary  preferred,  on  account  of  the  great  amount  of  pro- 
perty involved,  that  the  petitions  should  be  presented  to  Congress, 
and  they  were  accordingly,  with  others  of  the  same  kind,  so  presented 
in  November,  1812.  The  Secretary,  Mr.  Gallatin,  in  a  letter  of 
November  18,  1812,  informed  the  Committee  of  Ways  and  Means  of 
the  House  of  the  facts  connected  with  the  importations,  stating  that 
the  bonds  given  for  the  value  of  the  goods  (appraisement  bonds) 
amounted  to  about  eighteen  millions  of  dollars,  and  the  bonds  given 
for  duties  to  five  millions  more.  The  Secretary's  opinion,  given  on  the 
23d  of  the  same  month  to  the  same  committee,  was,  that  one-half  of  the 
forfeitures  which  would  otherwise  fall  to  the  share  of  collectors  ouj^ht 
to  be  remitted  ;  but  that,  as  to  the  other  half  belonging  to  the  United 
States,  when  remitted,  an  equivalent  should  be  secured  to  the  public 
for  the  extra  profit  made  by  the  petitioners.  He  also  said  that  the 
payment  of  the  five  millions  of  dollars  for  duties  on  those  importa- 
tions had  been  stated^  and  was  advantageous  to  government. — (Annals 
of  Congress  of  1812,  1813,  pp.  1255  to  1258.)  When  the  bill,  which 
afterwards  became  the  said  act  of  January  2,  1813,  bad  been  read  a 
third  time  in  the  House,  Mr.  Cheves  stated  that  a  doubt  had  arisen 
in  the  minds  of  some  gentlemen^  and  a  communication  had  been 
received  from  the  proper  officer  of  the  government  on  the  subject, 
whether,  as  the  importations  had  been  contrary  to  law,  the  payment 
of  the  duties  thereon  could  be  enforced  after  the  passage  of  the  bill. 
He  therefore  proposed,  under  the  direction  of  the  Committee  of  Ways 
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and  Means,  to  amend  the  bill  by  striking  out  therefrom  the  words 
"and  the  duties  payable  on  such  goods,  wares,  and  merchandise, 
being  paid  and  secured  to  be  paid  agreeably  to  law,"  and  inserting 
the  words  "  on  payment  of  the  duties  which  would  have  been  pay- 
able by  law  had  such  goods,  wares,  and  merchandise  been  legally 
imported/'  This  amendment,  at  this  stage  of  the  bill,  required 
unanimous  consent,  which  was  accorded  bv  the  House.  The  bill  was 
then  passed. — (Annals,  supra,  450,  451.)  This  amendment  was  con- 
curred in  by  the  Senate. — (/rf.,  p.  36.)  It  appears,  therefore,  not 
only  from  the  words  of  the  special  remission  act,  but  from  the  cir- 
cumstances connected  with  the  enactment,  that  Congress  intended  by 
that  act  that  the  duties  named  in  it  should  be  paid  into  the  treasury 
for  the  exclusive  use  of  the  government.  Indeed,  the  amendment  just 
referred  to  distinctly  shows  that  Congress  was  so  determined  to  secure 
these  duties  to  the  government  that  they  required  the  actual  payment 
of  the  money  to  be  made  before  they  would  allow  the  appraisement 
bonds  to  be  released. 

Independently,  however,  of  these  circumstances,  the  language  of  the 
conditions  to  the  remissions  directed  by  said  act  of  1813  satisfies  me 
that  the  duties  named  in  those  conditions  were  rightly  paid  into  the 
treasury  as  due  to  the  United  States  ;  and  the  language  of  the  condi- 
tions to  all  the  remissions  now  before  us,  being  substantially  the  same, 
should  receive  the  same  construction. 

It  is  the  opinion  of  the  court  that  the  claimant  is  not  entitled  to 
recover. 


IN  THE  COURT  OF  CLAIMS. 

October  19,  A.  D.  1859. 


D.  D.  Davidson,  Administrator  of  Daniel  Delozier,  vs.  The  United 

States. 

LORING,  J. 

I  concur  in  the  result  of  the  opinion  of  the  court  in  this  case,  for  the 
reasons  stated  in  my  opinion  in  the  case  of  J.  H.  McCulloch's  execu- 
tors vs.  The  United  States,  delivered  at  the  last  term  of  this  court. 


IN  the  court  of  claims. 


James  H.  McCulloch,  Executor  op  Jambs  McCulloch,  vs.  The  United 

States. 

LoRiNG,  Justice. 

The  facts  of  the  case  are,  that  James  McCulloch,  as  collector  for 
the  district  and  port  of  Baltimore,  between  the  1st  day  of  August  and 
the  31st  day  of  December,  1812,  seized  certain  goods  and  merchan- 
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dise,  (specified  in  exhibit  B,)  as  forfeited  to  the  United  States  by  a 
violation  of  the  non-intercourse  acts  of  March  1,  1809,  (2  U.  S.  Stat. 
at  Large,  529,)  and  March  2,  1811,  (ib.,  651.)  The  goods  and  mer- 
chandise belonged  to  citizens  of  the  United  States,  and  arrived  at  Bal- 
timore, between  the  Ist  day  of  August  and  the  5th  day  of  November, 
1812,  (exhibit  A,)  in  nine  vessels,  which  '^did  depart  from  some  port 
or  place  in  the  United  Kingdom  of  Great  Britain  and  Ireland  between 
the  23d  day  of  June  and  the  15th  day  of  September,  1812."— (Ex- 
hibit 0^  1  to  18,  inclusive.) 

Informations  were  filed  in  the  district  court  of  the  United  States 
for  the  district  of  Maryland^  and  the  proper  proceedings  were  had  to 
enforce  the  said  forfeitures. 

On  the  arrival  of  the  goods  their  owners  gave  bonds  at  the  custom-, 
house  for  the  duties  upon  them  "a^  if  they  had  been  legally  imported y* 
(exhibit  B,)  and  when  the  informations  were  entered  in  court  the  own- 
ers appeared  and  filed  their  answers,  and  also  prayed  that  the  goods 
and  merchandise  might  be  redelivered  to  them  according  to  the  pro- 
visions of  the  89th  section  of  the  United  States  act  of  March  2, 1799. — 
(U.  S.  Stat,  at  Large,  1  vol.,  p.  627.)  Thereupon  the  goods  and  mer- 
chandise, by  the  order  of  the  court,  were  appraised  and  redelivered  to 
the  claimants,  upon  their  esecuting  bonds  for  their  appraised  value, 
according  to  the  provisions  of  the  section  referred  to. 

Fending  the  proceedings  in  court,  and  before  judgment,  the  forfeit- 
ures of  the  goods  and  merchandise  were  remitted  by  the  Secretary  of 
the  Treasury,  by  the  several  acts  of  remission  set  forth  in  exhibit  (J, 
1  to  21,  inclusive.  The  owners  of  the  goods  paid  their  bonds  given 
at  the  custom-house  for  the  duties  on  the  goods  '^  as  if  they  had  been 
legally  imported,"  and  thus  cancelled  those  bonds.  The  lawful 
duties  thus  paid  amounted  to  the  sum  of  four  hundred  and  eighty- 
six  thousand  six  hundred  and  forty-nine  dollars  and  eighty  cents. — 
(Exhibit  A.) 

This  sum  James  McCuUoch,  the  collector,  accounted  for  and  paid 
into  the  Treasury  of  the  United  States  '^  in  the  same  manner  as  lawful 
duties  were  accounted  for  and  paid ;"  and  the  petitioner,  as  the  ex- 
ecutor of  said  James  McGuUoch,  claims  one-sixth  of  this  sum,  or 
eighty  thousand  one  hundred  and  eight  dollars  and  thirty  cents,  as 
the  share  or  proportion  belonging  to  this  testator  under  the  9 Ist  sec- 
tion of  the  United  States  act  of  March  2, 1799,  (1  Stat,  at  Large,  697,) 
which  section  provides  for  the  distribution  of  fines,  penalties,  aod  for- 
feitures. The  claim  of  the  petitioner  is  thus  stated :  ^'  The  petitioner, 
however,  does  not  set  up  a  claim  to  one-sixth  of  the  things  forfeited, 
but  to  the  proportion  to  which  his  testator,  as  collector,  was  entitled 
to  of  the  amount  reserved  to  the  government  as  the  condition  of  the 
remission,  and  which  the  government  actually  received.'' 

On  recurring  to  the  acts  of  remission^  (exhibits  C,  1  to  21,  inclu- 
sive,) it  will  be  seen  that  three  of  them,  viz:  No.  19,  20,  21,  were 
made  by  the  Secretary  of  the  Treasury,  under  the  United  States  act 
of  March  3,  1797,  (1  Stat,  at  Large,  506,)  while  all  the  other  acts  of  ^ 
remission  were  macte  under  the  act  of  January  2,  1813. — (2  Stat,  at 
Large,  789.)  This  difference  in  the  acts  of  remission  is  not  noticed 
in  the  petition  nor  in  the  briefs  submitted  in  the  case ;  and  the  argu- 
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ment  submitted  for  the  petitioner  seems  inapplicable  to  the  remissions 
Nos.  19,  20,  21,  made  by  the  Secretary  of  the  Treasury  under  the  act 
of  March  3,  1797$  and  to  be  addressed  solely  to  the  remissions  made 
under  the  act  of  January  2,  1813,  which  was  passed  after  the  seizures 
were  made. 

By  the  act  of  March  3,  1797,  (1  Stat,  at  Large,  506,)  it  is  enacted 
that  the  Secretary  of  the  Treasury  shall  "  have  power  to  remit  such 
fines,  forfeitures,  or  penalty,  or  remove  such  disability,  or  any  part 
thereof,  if  in  his  opinion  the  same  shall  have  been  incurred  without 
wilful  negligence  or  any  intention  of  fraud  in  the  person  or  persons 
incurring  the  same,  and  to  direct  the  prosecution,  if  any  shall  have 
been  instituted  for  the  recovery  thereof,  to  cease  and  be  discontinued, 
iipon  such  terms  or  conditions  as  he  may  deem  reasonable  and  just. 

The  act  of  January  2,  1813,  (2  Stat,  at  Large,  789,)  in  relation  to 
fines,  penalties,  and  forfeitures  incurred  under  the  non-intercourse 
acts  by  the  importation  of  goods  shipped  from  any  port  or  place  ia 
the  United  Kingdom  of  Great  Britain  and  Ireland  between  the  23d 
June  and  15th  September,  1812,  enacts  as  follows:  ** The  Secretary 
of  the  Treasury  is  hereby  directed  to  remit  all  fines,  penalties,  and 
forfeitures  that  may  have  been  incurred  under  the  said  acts  in  conse- 
quence of  such  shipment,  importation,  or  importations,  upon  the  costs 
and  charges  that  have  arisen,  or  may  arise,  being  paid,  and  on  pay* 
ment  of  the  dulies  which  would  have  been  payable  by  law  on  such 
goods,  wares,  or  merchandize  if  legally  imported,  and  also  to  direct 
the  prosecution  or  prosecutions,  if  any  shall  have  been  instituted  for 
the  recovery  thereof,  to  cease  or  be  discontinued." 

Whether  the  claim  of  the  petitioner  is  for  a  proportion  of  the  duties 
paid  upon  the  goods,  of  which  the  forfeitures  were  remitted,  under 
both  or  only  under  the  latter  of  the  two  statutes  last  cited,  I  think 
that  the  answer  is  the  same,  viz :  that  in  all  these  cases  the  United 
States  reserved  nothing  as  the  condition  of  the  remission,  and  re- 
ceived from  the  importers  only  legal  duties.  Sach  duties  are  merely 
the  pi  ice  every  lawful  importer  pays  for  the  entry  of  his  goods^  and 
they  belong  exclusively  to  the  United  States  as  the  fixed  legal  equiva- 
lent for  their  grant  of  entry,  and  the  reservation  of  only  lawful  duties, 
such  as  every  lawful  importer  pays,  furnishes  no  inference  that  they 
were  reserved  as  the  condition  of  the  remission  of  a  forfeiture  incurred. 
Such  **  legal  duties"  are  always  reserved  in  the  remission  of  a  forfeiture, 
under  the  act  of  1797,  for  the  Secretary  of  the  Treasury  has  no  authority 
to  remit  them,  and  the  nature  of  ^Megal  duties"  is  not  changed  by 
being  reserved  under  the  act  of  January  2, 1812.  All  that  can  belong 
to  seizing  officers,  by  the  statute  of  1799,  is  their  share  of  the  proceeds 
of  goods  forfeited  and  sold,  or  of  a  fine  or  penalty  imposed  instead  of  a 
forteiture,  or  in  mitigation  of  it ;  and  the  difierence  between  these  and 
legal  duties  is  declared  in  the  case  of  Hoyt  vs.  The  United  States,  10 
Howard,  109.  In  that  case  the  goods  seized  were  redelivered  to  the 
owners  on  their  executing  a  bond  for  the  legal  duties,  and  also,  for  the 
'appraised  value  of  the  goods  themselves  ;  the  goods  were  condemned 
as  forfeited,  and  their  proceeds  were  distributed  according  to  law  ;  but 
Mr.  Hoyt,  the  collector,  claimed  also  a  moiety  of  the  legal  duties  which 
had  been  paid  on  the  bond  given  therefor.     The  court  denied  his  claim, 
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and  said :  ''A  coDclasive  answer  to  this  claim,  in  the  jadgment  of  the 
ooarty  is  that  the  duties  thus  paid  constitute  no  part  of  the  proceeds  of 
the  goods  forfeited,  in  which  only  the  collector  has  an  interest.     The 

Eroceeds  are  the  appraised  value  secured  by  the  bond,  or,  in  case  no 
ond  be  given,  the  amount  derived  from  the  sale  by  the  marshal  after 
the  deduction  of  the  proper  charges.  The  payment  of  the  duties  is  a 
oondition  to  the  acceptance  of  the  bond  and  redelivery  of  the  goods, 
and  is  the  voluntary  act  of  the  claimant.  They  do  not  enter  into  the 
question  of  condemnation,  nor  constitute  any  part  of  the  forfeiture 
declared  by  the  act  or  the  judgment  of  the  court."  If  legal  duties 
made  no  part  of  the  forfeiture  where  that  was  enforced,  can  they  be 
held  so  to  do  where  the  forfeiture  is  remitted  ?  And  that  is  exactly  the 
case  at  bar,  as  to  the  three  remissions  und^r  the  act  of  1797.  And  if 
'*  le^  dtUieSf"  from  their  nature,  belong  to  the  United  States  and  not 
to  the  seizing  officers  in  the  case  of  remissions  under  the  act  of  1797, 
for  the  same  reason  they  would  belong  to  the  United  States  and  not 
to  the  seizing  officers  under  the  act  of  January  2,  1812»  In  both 
cases,  and  in  all  cases,  legal  duties  are  the  price  of  a  grant,  and  not 
the  expiation  of  an  offence. 

By  the  act  of  March  3, 1797,  a  discretionary  power  was  given  to  the 
Secretary  of  the  Treasury,  and  he  was  empowered  to  remit  forfeitures, 
&c.,  and  to  discontinue  prosecutions  '^  upon  such  terms  and  conditions 
as  he  may  deem  reasonable  and  just.'"  The  act  of  January  2,  1813, 
was  mandatory  upon  him,  and  he  was  required  to  remit  forfeitures, 
&c.,  according  to  the  provisions  of  the  act,  which,  as  has  been  stated, 
was  passed  after  the  seizures  in  all  these  cases  had  been  made. 

The  argument  for  the  petitioner  contends  (p.  3)  that  '^  the  right  of 
the  seizing  officers  had  attached  prior  to  the  enactment  of  the  law 
under  which  the  remission  was  made,  and  that  it  is  not  in  the  power 
of  Congress  to  operate  by  legislation  upon  pre-existing  vested  rights." 
The  answer  is,  that  all  the  rights  of  the  officers  by  the  seizure  in  1812 
were  conditional  on  the  right  of  the  United  States  to  remit  forfeitures 
declared  by  the  act  of  March  3,  1797.  And  Congress,  in  the  act  of 
January  2,  1813,  only  used  the  right  declared  by  the  act  of  1797. 

The  argument  for  the  petitioner  assumes  that  the  91st  section  of  the 
act  of  1799,  which  provides  for  the  distribution  of  the  proceeds  of 
goods  forfeited,  &c.,  made  a  contract  with  the  seizing  officers  by  which, 
upon  the  seizure,  they  acquired  a  right,  in  their  statute  proportion, 
of  the  proceeds  of  the  goods  forfeited,  if  they  were  not  remitted  by  the 
discretionary  power  of  the  Secretary  of  the  Treasury. 

But  when  the  United  States,  by  the  act  of  March  3,  1797,  empow- 
ered the  Secretary  of  the  Treasury  to  remit  forfeitures,  &c.,  it  was 
not  the  exhaustion  nor  a  restriction  of  their  right  to  remit,  which 
was  as  absolute  as  their  ownership  of  the  goods,  but  it  was  only  a  pro- 
vision for  one  mode  of  the  exercise  of  that  right.  The  Secretary  of  the 
Treasury,  under  that  act,  was  only  their  officer  or  agent ;  his  acts  were 
their  acts,  and  from  tha^  derived  all  their  efficiency ;  and  whatever  the 
United  States  might  do  by  such  agent  or  officer,  they  might  do  directly 
themselves  by  an  act  of  Congress,  and  this  was  the  effect  of  the  act  of 
January  2,  1813  ;  it  only  applied  a  power  or  used  a  right  which  was 
declared  to  exist  in  the  United  States  in  1797.    Thus  it  was  not  the 
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right  to  remit  the  forfeiture,  which  was  subsequent  to  the  seizure  in 
this  case,  but  only  the  exercise  of  that  right ;  and  the  mere  act  of  re- 
mission is  necessarily  and  always  subsequent  to  the  forfeiture.  Besides, 
judicial  decisions  declare  that,  as  between  the  United  States  and  the 
seizing  officers,  no  right  infixed  or  vested  in  them  by  the  seizure,  and 
that  their  proportion  of  the  proceeds  of  the  goods  forfeited  is  a  mere 
gift.     This,  according  to  its  legal  nature,  vests  no  property  and  no 
right  until  it  becomes  a  gift  executedy  and  that  is,  when,  under  the 
statute,  the  goods  have  been  condemned  and  sold,  and  the  proceeds 
received  by  the  collector  for  distribution  among  the  statute  distributees  ; 
then  his  possession  is  thei|'  possession  as  against  the  United  States, 
and  by  such  possession,  and  not  before  it,  their  property  and  rights 
are  vested.     In  10  Wheaton,  246,  United  States  vs.  Morris,  Thompson, 
justice,  in  delivering  the  opinion  of  the  court,  says,  in  reference  to 
the  91st  section  of  the  act  of  1799  :  '*  The  plain  and  obvious  interpre- 
tation is,  that  the  right  does  not  hec^me  fixed  until  the  receipt  of  the 
money  by  the  collector. — (Page  291.)     And  Johnson,  justice,  in  deliv- 
ering  a  separate  but  concurring  opinion,   says  of  the  distribution 
provided  for  in  the  9l8t  section  of  the  act  of  1799 :  **  This  distribution 
I  consider  as  a  mere  boon  from  the  government,  which  they  may  justly, 
and  do  practically  reserve  a  sovereign  control  over  until  so  paid  by 
their  laws.     The  gift  is  from  them  of  a  thing  perfected  to  them,  and 
they  may  modify  and  withdraw  that  gift  ad  libitum.     When  once  paid 
away  according  to  legislative  will  their  control  is  at  an  end  ;  and  the 
right  then,  and  not  till  then,  becomes  vested  and  absolute  as  between 
them  and  the  officers,  who  to  the  last  the  law  regards  as  donees/' 
While  the  seizing  officers  are  donees  without  possession  they  are 
without  contract  or  legal  rights,  for  a  gift  without  possession  does  not 
make  a  contract  or  a  right. 

Then  it  is  contended  for  the  petitioner  that  his  claim  is  supported 
by  the  decision  in  McLane  vs.  The  United  States,  6  Peters,  404.    But 
the  reason  for  the  decision  in  that  case  does  not  arise  in  the  case  at 
bar.    In  the  cnse  of  McLane  vs.  The  United  States,  the  goods  were  seized 
as  illegally  imported,  and  pending  the  proceeding  against  them,  and 
before  the  distribution  of  the  proceeds  of  the  goods,  their  owners,  by  a 
special  act  of  Congress,  (of  July  29,  1813,  U.  8.  L.,  6  vol.,  122,)  were 
allowed  to  enter  the  goods  on  paying  double  the  amount  of  the  legal 
duties  upon  them.     Such  double  duties  could  not  be  held  legal  duties, 
and  were  therefore  held  to  be  a  penalty  reserved  by  the  United  States, 
and  so  reserved  as  well  for  the  benefit  of  the  seizing  officers  in  their 
statute  proportion,  as  for  the  Unite!  States  ;  and  the  case  is  so  stated 
by  Judge  Story  in  delivering  the  opinion  of  the  court,  and  in  forming 
the  question  which  arises  on  the  special  act  of  Congress  ;  his  words  are : 
**  The  question  then  arises,  in  what  light  the  reservation  and  j)ay- 
ment  of  the  double  duties,  as  conditions  upon  which  the  remission  is 
granted^  are  to  be  considered.     Are  the  double  duties  to  be  deemed  a 
mere  payment  of  lawful  duties?  or  are  they  to  be  deemed  a  part  of 
the  forfeiture  reserved  out  of  the  goods  ?    If  the  latter  is  the  true  con- 
struction, then  the  collector  is  entitled  to  a  moiety  ;  if  the  former,  he 
is  barred  of  all  claim."     This  is  an  emphatic  declaration  and  decision 
that  if  the  duties  reserved  had  been  the  lawful  duties  only,  the  seizing 
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officers  would  have  had  no  claim  to  them.  Again,  he  likens  the 
reservation  of  the  doable  duties  to  the  reservation  of  a  gross  sum,  as 
the  condition  of  the  remission.  Clearly  the  reservation  of  a  gross  sum 
exceeding  the  le^al  duties,  could  be  nothing  but  a  penalty,  and  Jus* 
tiee  Story  says :  '^  Our  opinion  is  grounded  upon  the  fact  that  the  act 
refers  to  the  double  duties  as  a  mere  mode  of  ascertaining  the  amount^ 
and  that  it  is  undistinguishable  from  the  reservation  of  a  gross  sum." 
And  the  point  decided  in  McLane  vs.  The  United  States  is  restated  in 
Hoyt  vs.  The  United  States,  10  How.,  109,  where  the  court  say  of  it : 
^'The  only  doubt  that  existed  was  whether  or  not  the  amount  thus 
reserved  should  be  considered  as  legal  duties  belonging  to  the  govern^' 
menty  or  a  portion  of  the  forfeiture,  the  residue  of  which  had  been  re* 
mitted.  The  amount  reserved  was  to  be  equal  to  the  double  duties 
imposed  on  goods  imported,  under  certain  circumstances,  by  an  act 
which  had  been  passed  since  the  forfeiture  occurred ;  and  the  court 
was  of  opinion  that  the  duties  mentioned  in  that  act  were  referred  to 
simply  as  a  measure  to  determine  the  sum  to  be  reserved,  and  not  as 
duties  in  the  common  acceptation  of  the  term."  Here  again  the  de- 
claration is  distinctly  repeated,  that  if  Ugci  duties  only  had  been 
reserved,  they  would  have  belonged  to  the  government. 

In  McLane  vs.  The  United  States,  the  inference  that  the  duties  re- 
served were  like  a  gross  sum,  and  so  in  the  nature  of  a  penalty,  was 
drawn  solely  from  the  fact  that  the  duties  reserved  were  doMe  the 
legal  duties,  while  in  the  case  at  bar  there  is  no  ground  for  such  an 
inference,  because  the  only  duties  reserved  were  the  legal  duties,  and 
the  precise  difference  between  the  two  cases  is,  that  the  case  of  Mo- 
Lane  vs.  The  United  States  was  not  a  case  of  the  remission  of  a  for- 
feiture, but  a  case  of  the  mitigcUion  of  a  forfeiture ;  while  the  case  at 
bar  is  a  case  of  the  entire  remission  of  a  forfeiture,  by  which  it  is  legally 
annulled  and  made  as  if  it  had  never  been,  because  its  legal  conse- 
quences are  abrogated.  This  is  done  when  the  goods  are  placed  on  the 
same  footing  as  goods  legally  imported,  and  that  is  when  they  are 
entered  on  the  payment  of  legal  duties  only. 

Upon  the  whole  case,  I  am  of  opinion  that  the  legal  duties  received 
by  the  United  States  belonged  to  them  exclusively  ;  and  that,  there- 
fore, on  the  merits  of  the  case,  the  petitioner  has  no  claim,  and  is  not 
entitled  to  the  relief  he  prays  for. 


IN  THE  OOUET  OP  CLAIMS. 

October  19,  1859. 
Daniel  Dblozikr's  Administrator  vs.  The  Unttsd  States. 

ScARBUEGH,  J.,  disseutcd. 

I  dissent  from  the  opinion  of  the  court,  and  my  reasons  therefor  will 
be  found  in  the  opinion  delivered  by  me  in  the  case  of  James  H.  Mc- 
Culloch's  executor  vs.  The  United  States. 
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ik  the  cjourt  of  claims. 
James  H.  McCulloch's  Executob  vs.  The  TTnited  States. 

SoABBUBGH,  J.,  dissented* 

Between  the  first  day  of  August  and  the  thirty-first  day  of  Decern* 
ber,  A.  D.  1812,  James  H.  McCuUoch,  the  petitioner's  testator,  as 
the  collector  of  the  customs  for  the  district  and  port  of  Baltimore, 
seissed  large  quantities  of  goods  as  forfeited  under  the  non-intercourse 
acts  of  March  1,  A,  D.  1809,  (2  Stat,  at  Large,  p.  529,)  of  May  1, 
A.  D.  1810,  (2  Stat,  at  Large,  605,)  and  of  March  2,  A.  D.  1811,  (2 
Stat,  at  Large,  p.  651.)  The  usual  proceedings  were  thereupon  had 
in  the  district  court  of  the  United  States  for  the  district  of  Maryland 
to  enforce  the  forfeitures.  Before  judgment,  the  Secretary  of  the 
Treasury,  in  all  the  cases  except  three,  under  the  authority  of  the  act 
of  Congress  of  January  2,  A.  D.  1813,  (2  Stat,  at  Large,  p.  789,)  re- 
mitted the  fines,  penalties,  and  forfeitures  which  had  been  incurred, 
upon  the  costs  and  charges  being  paid,  and  on  payment  of  the  duties 
tohich  would  have  been  payable  by  law  on  the  goods  if  legally  imported. 
In  the  other  three  cases  the  Secretary  of  the  Treasury,  likewise,  before 
judgmemt,  under  the  authority  of  the  act  of  March  3,  A.  D.  1*797,  (1 
Stat,  at  Large,  p.  506,)  remitted  the  penalties  and  forfeitures  which 
had  been  incurred  on  payment  of  costs  and  duties. 

The  parties  interested,  in  pursuance  of  the  terms  of  remission,  paid 
to  the  petitioner's  testator,  collector  as  above  mentioned,  the  sum  of 
four  hundred  and  eighty-six  thousand  six  hundred  and  forty-nine  ^Vir 
doUarSy  the  amount  which  would  have  been  payable  by  law  for  duties 
on  the  forfeited  goods^  if  they  had  been  legally  imported.  Afterwards 
the  petitioner's  testator  paid  or  accounted  for  the  same  to  the  United 
States. 

The  petitioner  insists  that  the  money  so  paid  was  reserved  out  of 
the  forfeitures,  and  not  paid  for  duties  as  suchj  and  that  his  testator, 
under  the  non-intercourse  acts,  and  the  act  of  March  2,  A.  D.  1799, 
was  entitled  to  the  one-sixth  part  thereof.  This  has  not  been  paid, 
and  it  is  now  claimed  by  the  petitioner. 

The  act  of  Congress  of  January  2,.  A.  D.  1813,  was  as  follows :  ^^In 
all  cases  where  goods,  wares,  and  merchandise,  owned  by  a  citizen  or 
citizens  of  the  United  States,  have  been  imported  into  the  United 
States  from  the  United  Kingdom  of  Great  Britain  and  Ireland,  which 
goods,  wares,  and  merchandise  were  shipped  on  board  vessels  which 
departed  therefrom  between  the  twenty-third  day  of  June  last  and 
the  fifteenth  day  of  September  last,  and  the  person  or  persons  interested 
in  such  goods,  wares,  or  merchandise,  or  concerned  in  the  importation 
thereof,  have  thereby  incurred  any  fine,  penalty,  and  forfeiture,  under 
an  act  entitled  ^An  act  to  interdict  the  commercial  intercourse 
between  the  United  States  and  Qreat  Britain  and  France,  and  their 
dependencies,  and  for  other  purposes/  and  an  act  entitled  ^An  act 
concerning  the  commercial  intercourse  between  the  United  States  and 
Great  Britain  and  France,  and  their  dependencies,  and  for  other  pur- 
poses,' and  the  act  supplementary  to  the  act  last  mentioned,  on  such 
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person  or  persons  petitioning  for  relief  to  any  judge  or  court  proper  to 
hear  the  same,  in  pursuance  of  the  provisions  of  the  act  entitled  ^  An 
act  to  provide  for  mitigating  or  remitting  the  fines,  forfeitures,  and 
penalties  in  certain  cases  therein  mentioned ; '  and  on  the  facts  being 
shown,  on  inquiry  had  by  said  judge  or  court,  stated  and  transmitted, 
as  by  said  act  is  required,  to  the  Secretary  of  the  Treasury ;  in  all  such 
cases  wherein  it  shall  be  proved  to  his  satisfaction  that  said  goods^ 
wares,  and  merchandise,  at  the  time  of  their  shipment  were  bona 
Jide  owned  by  a  citizen  or  citizens  of  the  United  States,  and  shipped, 
and  did  depart  from  some  port  or  place  in  the  United  Kingdom  of 
Great  Britain  and  Ireland,  owned  as  aforesaid,  between  the  twenty- 
third  day  of  Jane  last  and  the  fifteenth  day  of  September  last,  the 
Secretary  of  the  Treasury  is  hereby  directed  to  remit  all  fines,  penalties, 
and  forfeitures  that  may  have  been  incurred  under  the  said  acts  in 
consequence  of  such  shipment,  importation,  or  importations,  upon  the 
-costs  and  charges  that  have  arisen  or  may  arise,  being  paid,  and  on 
the  payment  of  the  duties  which  would  have  been  payable  by  law  on 
«uch  goods,  wares,  and  merchandise,  if  legally  imported ;  and  also 
to  direct  the  prosecution  or  prosecutions,  if  any  shall  have  been  insti- 
tuted for  the  recovery  thereof,  to  cease  and  be  discontinued :  Provided^ 
neverthdesSy  that  no  case  in  which  the  purchase  of  such  goods,  wares, 
and  merchandise  was  made  after  war  was  known  to  exist  between  the 
United  States  and  Great  Britain,  at  the  port  or  place  where  such  pur- 
chase was  made,  shall  be  entitled  to  the  benefits  of  this  act." — r(2  Slat, 
at  Large,  pp.  789-90,  ch,  7.) 

By  the  subsequent  act  of  July  29,  A.  D.  1813,  it  was  provided 
'Hhat  the  owners  of  the  ships  called  the  Good  Friends,  the  Amazon, 
and  the  United  States,  and  of  the  cargoes  on  board  said  vessels,  which 
vessels  arrived  in  the  month  of  April,  one  thousand  eight  hundred 
and  twelve,  in  the  district  of  Delaware,  from  Amelia  Island,  with 
cargoes  that  were  shipped  on  board  said  vessels  in  the  United  King- 
dom of  Great  Britain  and  Ireland,  shall  be  entitled  to,  and  may  avail 
themselves  of  all  the  benefits,  privileges,  and  provisions  of  the  act 
entitled  ^  An  act  directing  the  Secretary  of  the  Treasury  to  remit  fines, 
forfeitures,  and  penalties  in  certain  cases,'  passed  on  the  second  day 
of  January  last  past,  in  like  manner  and  on  the  same  conditions  as 
though  said  vessels  had  departed  from  the  kingdom  aforesaid  between 
the  twenty-third  day  of  June  and  the  fifteenth  day  of  September 
mentioned  in  said  act,  and  had  arrived  within  the  United  States  after 
the  first  day  of  July  last."— (6  Stat,  at  Large,  p.  122,  ch,  32,  §  1.) 

Under  the  authority  of  the  last-mentioned  act  the  Secretary  of  the 
Treasury  remitted  the  forfeiture  which  had  been  incurred  in  the  case 
of  the  ship  Good  Friends  and  her  cargo,  upon  payment  of  the  duties 
which  would  have  been  payable  by  law  on  the  goods,  if  they  had  been 
legally  imported  after  the  passage  of  the  act  of  July  1,  A.  D.  1812, 
ch.  112^  (2  Stat,  at  Large,  p.  768,)  {.  e.,  upon  payment  of  the  double 
duties  imposed  by  the  last-mentioned  act.  In  the  case  of  McLane  vs. 
The  United  States,  ^6  Peters,  B.  404,)  it  was  held  that  the  duties  so 
paid  were  a  part  of  the  forfeiture,  and  reserved  as  well  for  the  collector 
as  for  the  United  States.  The  court  were  of  the  opinion  that  goods 
imported  in  violation  of  the  non-importation  acts,  being  prohibited 
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goods,  were  not  entitled  to  entry  at  the  custom-booBe,  or  to  be  bonded  ; 
and  that  no  daties,  as  euch^  conld  legally  accrue  upon  their  importa- 
tion. They  were  also  of  the  opinion  that  the  act  of  July  29,  A.  D. 
1813,  taken  in  connexion  with  the  act  of  January  2,  A.  D.  1813,  in 
requiring  the  payment  of  double  duties — i.  e.,  the  duties,  which  would 
by  law  have  been  payable  on  the  goods,  if  they  had  been  legally  im- 
ported after  the  1st  day  of  July,  A.  D.  1812 — as  a  condition  on  which 
the  forfeiture  should  be  remitted,  merely  referred  to  those  duties  as  a 
mode  of  ascertaining  the  amount  to  be  reserved  out  of  the  forfeiture  ; 
that  it  is  undistinguishable  from  the  reservation  of  a  gross  sum  ;  and 
that  it  was  not  a  declaration  of  intention  on  the  part  of  the  govern- 
ment that  they  were  to  be  received  as  legal  duties  due  upon  a  legal 
importation. 

I  propose  to  consider  the  petitioner's  case  under  two  aspects :  Ist, 
with  reference  to  the  remissions  made  under  the  act  of  January  2,  A. 
D.  1813 ;  and,  2d,  with  reference  to  the  remissions  under  the  act  of 
March  3,  A.  D.  1T97. 

1.  Considering  this  case  with  reference  to  the  remissions  under  the 
act  of  January  2,  A.  D.  1813,  the  case  of  McLane  t;^.  The  United 
States,  so  far  as  it  goes,  is,  it  seems  to  me,  precisely  analogous  to  it. 
In  that  case,  as  in  this,  the  goods  at  the  time  of  their  importation 
were  subject  to  no  duty  ;  their  importation  was  expressly  prohibited 
by  law  ;  they  had  been  forfeited  to  the  United  States  ;  the  owner  of 
them  had  become  liable  to  pay,  not  dutiesy  but  a  penalty  equal  to 
treble  their  value  ;  and  the  act  under  which  the  remissions  were  made, 
was  passed  after ^  and  not  be/orej  the  goods  were  imported.  In  all  these 
respects,  therefore,  the  analogy  between  the  two  cases  is  complete. 

Moreover,  the  act  of  July  29,  A.  D.  1813,  did  no  more  than  merely 
extend  to  the  cases  therein  mentioned  the  act  of  January  2,  A.  D. 
1813,  by  declaring,  in  effect,  that  the  parties  interested  should  be  en- 
titled to,  and  might  avail  themselves  of,  all  the  benefits,  privileges, 
and  provisions  of  the  latter  act,  in  like  manner  and  on  the  same  cTndi-^ 
iions  as  though  their  cases  h^ad  fallen  within  its  particular  provisions. 
In  other  words,  the  act  of  July  29,  A.  D.  1813,  merely  adopted,  as 
the  law  which  should  govern  the  cases  therein  mentioned,  the  act  of 
January  2,  A.  D.  1813.  It  is,  therefore,  to  my  mind  entirely  clear 
that  an  interpretation  of  the  act  of  July  29,  A.  D.  1813,  taken  in  con- 
nexion with  the  act  of  January  2,  A.  D.  1813,  is  an  interpretation  of 
the  latter  act  itself. 

The  only  point  in  which  it  has  ever  been  suggested  that  the  analogy 
between  the  case  of  McLane  vs.  The  United  States  and  this  case,  under 
the  aspect  which  I  am  nowconsideriug,  is  not  complete,  is,  that  in  the 
former  case  the  duties  exacted  as  a  condition  of  the  remission  were 
double  the  duties  which  would  have  been  payable  by  law  on  the 
goods  if  they  had  been  legally  imported  at  the  time  of  their  actual 
importation  ;  whilst  in  this  case,  the  duties  exacted  as  a  condition  of 
the  remission  were  only  such  duties  as  would  have  been  payable  by 
law  on  the  goods  if  they  had  been  legally  imported  at  the  time  of 
their  actual  iinportation.  But  it  seems  to  me  this  difference  is  wholly 
immaterial.  The  duties  were  the  same  in  both  cases.  No  duties,  a& 
suchy  legally  accrued  or  were  demandable  upon  the  goods  at  the  time 
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tbey  were  imported  in  either  case.  There  was,  then,  no  law  in  force 
imposing  duties  upon  such  goods  so  imported.  The  law  applicable 
to  them^  instead  of  imposing  duties  upon  them,  subjected  them  to  for- 
feiture, and  their  owners,  not  to  duties^  but  to  a  penalty  equal  to 
treble  their  value.  Hence,  the  act  of  January  2,  A.  D.  1813,  required 
the  payment,  not  of  the  duties  which  had  by  law  accrued  and  become 
payable,  but  of  the  duties  which  wotdd  have  been  payable  by  law  on 
the  goods,  if  they  had  been  legally  imported.  It  is  for  this  reason  that 
the  court  in  the  case  of  McLane  t;^.  The  United  States,  were  of  the 
opinion  that  the  statute  refers  to  the  double  duties  as  a  mere  mode  of 
ascertaining  the  amount  to  be  reserved  out  of  the  forfeiture.  But  it 
is  obvious  that  this  reason  is  as  applicable  in  this  case  as  in  the  case 
of  McLane  vs.  The  United  States.  Moreover,  it  would  be  an  anomaly 
in  legislation,  (to  say  nothing  about  the  constitutional  power  of  Con- 
gress over  the  subject,)  after  goods  had  been  imported,  then  to  enact  a 
law  imposing  a  duty  upon  their  importation.  With  entire  respect  for 
those  who  differ  with  me  in  opinion,  I  am  constrained  to  say,  that  I 
am  wholly  unable  to  comprehend  how,  in  the  case  of  McLane  vs.  The 
United  States,  it  can  be  truly  said  that  the  double  duties  were  referred 
to  as  a  mere  mode  of  ascertaining  the  amount  to  be  reserved  out  of  the 
forfeiture,  and  yet  the  same  thing  is  not  true  in  this  case.  Nor  can  I 
understand  how  the  same  words  in  the  act  of  January  2,  A.  D.  1813, 
when  applied  to  the  cases  provided  for  by  the  act  of  July  29,  A.  D. 
1813,  shall  have  one  meaning,  and  when  applied  to  the  cases  provided 
for  in  the  former  act,  a  totally  different  meaning. 

Although,  in  the  case  of  McLane  vs.  The  United  States,  the  goods 
were  imporfed  before  the  act  of  July  1,  A.  D.  1812,  yet  their  owners 
were  guilty  of  a  crime  against  the  United  States,  the  same  in  kind. 
and  degree  with  that  which  had  been  committed  by  the  owners,  re- 
spectively, of  the  goods  in  the  cases  provided  for  in  the  act  of  January 
2,  A.  D.  181^.  Hence,  the  same  measure  of  remission  was  provided 
for  both  classes  of  cases.  Inasmuch  as,  in  the  case  of  McLane  vs.  The 
United  States,  the  goods,  being  prohibited  goods,  were  subject  to  no 
duties,  the  exaction  of  any  amount,  though  in  the  name  of  duties,  was 
still  a  penalty.  In  this  respect,  the  only  difference  between  the  ex- 
action of  the  duties  which  were  payable  by  law  on  a  legal  importation 
taken  those  goods  were  imported,  and  the  exaction  of  the  duties  which 
were  payable  by  law  on  a  legal  importation  when  the  remission  was 
made,  was  in  degree,  and  not  in  kind ;  the  exaction  was  as  much, 
though  not  so  great,  a  penalty  in  the  one  case  as  in  the  other.  In 
both  cases  it  was  something  which  had  never  been  imposed,  except 
by  way  of  penalty  or  forfeiture  ;  in  other  words,  it  was  a  part  of  the 
forfeiture. 

In  the  case  of  Roytvs.  The  United  States,  10  How.  R.,  109,  the 
g^oods  were  condemned  for  a  violation  of  the  revenue  laws,  and,  at  the 
time  of  their  importation  were  subject  by  law  to  the  very  duties  which 
were  paid.  After  the  seizure  of  the  goods  and  the  institution  of  pro* 
oeedings  for  their  forfeiture,  the  parties  interested  were  allowed  to 
take  possession  of  them  upon  their  executing  bonds,  with  sureties,  fox 
the  payment  of  a  sum  equal  to  the  appraised  value  of  the  goods,  and 
producing  a  certificate  from  the  collector  and  naval  officer  that  the 
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duties  on  the  goods  had  been  paid  or  secared.  But  the  payment  of 
each  duties  in  no  way  depends  on  the  result  of  the  prosecution.  They 
are  paid  whether  the  prosecution  fails  or  succeeds.  ^' They  do  not 
enter  into  the  question  of  condemnation,  nor  constitute  any  part  of 
the  forfeiture  declared  by  the  act  or  the  judgment  of  the  court."  The 
distinction — ^and  it  is  a  broad  one — between  the  case  of  Hoyt  vs.  The 
United  States  and  that  of  McLane  V8.  The  United  States  is^  that  in 
the  former  tl^e  goods  uoerej  but  in  the  latter  they  were  noty  at  the*time 
of  their  importation,  subject  to  duties.  Hence,  in'  the  former,  the 
duties  paid  were  paid  as  auties^  but  in  the  latter,  the  sums  paid  were 
duties  m  name  only,  whilst  in  fact  and  in  law  they  were  a  part  of  the 
forfeiture. 

2.  Considering  this  case  with  reference  to  the  remissions  made 
under  the  act  of  March  3,  A.  D.  1797,  it  is  still  more  plain  that  the 
amount  reserved  in  the  name  of  duties  was  but  a  reservation  out  of  the 
forfeiture.  Under  that  act  the  Secretary  of  the  Treasury  has  power, 
in  the  cases  therein  provided  for,  ''  to  mitigate  or  remit  such  fine,  for- 
feiture, or  penalty,  or  remove  such  disability,  or  any  part  thereof,  if, 
in  his  opinion,  the  same  shall  have  been  incurred  without  wilful  neg- 
ligence or  any  intention  of  fraud  in  the  person  or  persons  incurring 
the  same  ;  and  to  direct  the  prosecation,  if  any  shall  have  been  insti- 
tuted for  the  recovery  thereoi,  to  cease  and  be  discontinued  upon  such 
terms  or  conditions  as  he  may  deem  reasonable  and  just."  Unless 
this  act  gives  to  the  Secretary  of  the  Treasury  the  legislative  power  to 
impose  duties  on  importations  where  none  are  imposed  by  law,  then 
whatever  he  reserved  in  this  case  could  have  been  lawfully  reserved 
only  in  mitigation  and  as  a  part  of  the  forfeiture.  It  cannot  be  pre- 
tended that  any  such  power  was  conferred  upon  the  Secretary  of  the 
Treasury.  It  is  his  duty  to  execute,  not  to  make  laws.  There  can  be 
no  doubt  that  under  the  power  to  impose  such  conditions  as  he  may 
deem  reasonable  and  proper,  he  may  require,  as  a  condition  on  which 
the  prosecution  shall  be  discontinued,  that  the  duties  payable  by  law 
on  the  goods  shall  first  be  paid  to  the  collector.  But  he  can  lawfully 
do  no  more.  He  cannot  create  new  duties  unknown  to  the  revenue 
laws.  The  89th  section  of  the  act  of  March  2,  A.  D.  1799,  ch.  128, 
(1  Stat,  at  L.,  p.  695,)  has  no  application  to  the  prosecutions  under 
the  non-intercourse  acts. — (The  Brig  Struggle,  1  Gallison  R.,  470.) 

It  has  been  suggested  that  the  payment  by  the  petitioner's  testator 
of  the  several  sums  of  money  received  by  him  for  the  reservations 
above  mentioned  was  a  voluntary  payment,  and  that  he  cannot,  there- 
fore, recover  back  the  proportion  thereof  to  which  his  testator  was 
entitled.  He  obviously  made  the  payment  in  discharge  of  what  was 
believed  to  be  bis  official  duty.  The  sums  so  paid  were  regarded 
both  by  him  and  the  government  as  duties^  and  not  as  a  part  of  the 
forfeiture.  The  law  did  not  require  the  payment,  but  it  was  made, 
with  a  knowledge  of  all  the  facts,  under  a  mutual  mistake  of  the  law, 
both  parties  having  the  law  in  contemplation,  and  in  good  faith  mean-- 
ing  to  conform  to  it,  but  acting  under  a  misconstruction  ascertained 
by  a  subsequent  decision  of  the  Supreme  Court  of  the  United  States. 
The  payment  embraced  not  only  money  to  which  the  petitioner's  tes- 
tator was  entitled,  but  also  money  to  which  the  naval  officer  and  sur- 
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veyor  were  entitled^  the  one-half  thereof  heing  subject  to  distribution 
amongst  the  collector,  naval  officer,  and  surveyor,  and  the  other  half 
being  dne  to  the  United  States.  To  say  that  the  payment  was  volun- 
tary, i.  e.,  a  gift  to  the  United  States,  is  to  say  that  the  collector  took 
upon  himself  to  give  to  the  United  States  not  only  his  own  money^ 
but  the  money  of  the  other  two  officers.  This,  to  my  mind,  is  obviously 
in  direct  conflict  with  the  truth.  In  a  case  like  the  present,  between 
individuals,  I  consider  the  true  principle  to  be,  that  when  money  is 
paid  by  one  under  a  mistake  of  his  rights  and  his  duty^  which  he  was 
under  no  legal  or  moral  obligation  to  pay,  and  which  the  other  has  no 
light,  in  good  conscience,  to  retain,  it  may  be  recovered  back,  whether 
such  mistake  be  one  of  fact  or  of  law. — (Northrop  i;^.  Graves,  16  Conn. 
£.,  548,  and  the  cases  cited  in  the  opinion  of  this  court  in  Sturges, 
Bennet  &  Go.  v%.  The  United  States.) 

In  the  case  of  Hunt  va.  Bousmainer,  1  Peters  B.,  1,  and  also  in  the 
case  of  The  Bank  of  the  United  States  V8.  Daniel,  12  Peters  B.,  32, 
the  decision  of  the  court  rests  on  the  ground  that  the  money  mi^ht  be 
conscientiously  retained.  But  in  the  case  of  Wheeler  v%.  Smith,  9 
How.  B.,  65,  a  release  from  an  heir-at-law  to  executors,  made  with  a 
knowledge  of  all  the  facts,  but  under  a  mutual  mistake  of  law,  was  * 
set  aside  because  it  was  against  conscience  to  retain  it.  The  court 
say,  ^'  The  influence  operating  upon  the  mind  of  the  complainant 
induced  him  to  sacriflce  his  interests.  He  did  nc^^act  freely  and  w\ih 
a  proper  understanding  of  his  interests. ' '  ^ 

This  principle,  it  seems  to  me,  applies  with  peculiar  force  where 
the  payment  is  made  by  a  public  officer  in  discharge  of  what  he,  by 
mistake  of  law,  believes  to  be  his  official  duty.  It  would  be  impolitic 
and  unwise  to  discourage  such  fidelity.  The  most  elevated  good  faith — 
uberrima  fides — should  be  observed  in  all  the  relations  between  the 
government  and  its  officials.  It  would,  indeed,  be  a  dangerous  prin- 
ciple, which  would  require  a  public  officer  to  deal  at  arm's  length 
with  his  government  in  his  official  transactions.  On  the  contrary , 
whenever  he  acts  in  good  faith,  under  a  conscientious  conviction  of 
duty^  no  mistake  either  of  fact  or  of  law,  at  least  as  between  him  and 
the  government,  should  subject  him  to  loss.  When,  therefore,  under 
a  mistake  of  his  rights  and  his  duty  he  pays  to  the  government  money 
which,  in  good  faith,  he  believes  is  due  to  the  government,  but  which 
the  government  itself  has  bylaw  declared  is  really  his  own,  and  which 
would  not  have  been  paid  or  demanded  if  the  law  had  not  been  mis- 
taken, his  right  to  recover  it  back,  it  seems  to  me,  is  sustained  not 
only  by  the  just  principles  of  law  and  good  morals,  but  by  the  obvious 
dictates  of  an  enlightened  public  policy.  Money  so  paid  cannot  be 
oonscientiously  retained.  It  may,  I  think,  be  said  of  the  petitioner's 
testator,  as  it  was  of  the  complainant  in  Wheeler  vs.  Smith,  and  even 
with  greater  emphasis :  **  He  did  not  act  fredy  and  unth  a  proper  ur^ 
derstanding  of  Ms  interests." 

My  opinion  is,  that  the  petitioner  is  entitled  to  relief. 


sera  OoxORBsfl,  )    HOUSE  OF  REPRESENTATIVES.   J  Rkp.  0.0. 
lat  Session.     S  I  No.  231. 
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MART  WILLIAMS,  WIDOW  OF  JAMES  WILLIAMS. 


Fbbrvakt  111  I860.— 'Reported  from  the  Ooart  of  Claims  {  committed  to  a  Committee  of 

the  Whole  Hoase,  and  ordered  to  be  printed. 


The  CouBT  OF  Claims  sabmitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepresentaiivea  of  the  United 

States  in  Congress  osseTrMed: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

MART  WILLIAMS,  WIDOW  OF  JAMBS  WILLIAMS,  vs.  THE 

UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documents  withdrawn  from  the  Senate  and  filed  in  this  case  as 
evidence  returned  to  the  Senate. 

3.  Depositions  and  other  documents  filed  by  the  claimant  as  evi- 
dence in  the  case  transmitted  to  the  Senate. 

4.  Claimant's  brief. 

5.  United  States  solicitor's  brief. 

6.  Opinion  of  the  court  adverse  to  the  claim. 

7.  Other  documents  withdrawn  from  the  Senate  not  used  as  evi- 
.dence  on  the  hearing,  transmitted  to  the  Senate  in  a  separate  envelope. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Tr  a  1  ^^  ^^  ^^^^  court,  at  Washington,  this  fifth  day  of  December, 
L^-  ^  J  A.  D.  1859. 

SAMUEL  H.  HUNTINGTON, 

Chi^  Olerk  Court  of  OlaiTns. 


UNITED  STATES  COUBT  OF  CLAIHB. 

Mart  Willeai^  vs.  The  United  States. 

To  Ike  honoroHe  the  Court  of  Claims: 

The  petition  of  Mary  Williams,  widow  and  late  cestuy  que  trust  of 
James  Williams,  deceased,  respectfully  shows :  That  about  the  year 
1830  her  said  husband  invested  a  large  sum  of  money  for  her  in  a 
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valuable  sugar  estate,  designated  as  ^^  Harford  Plantation,"  at  the 
head  of  the  Mantanzas  river,  in  St.  John's  county,  Florida,  and  about 
twenty-five  miles  from  St.  Augustine ;  that  other  large  sums  were 
expended  in  improving  said  plantation,  in  erecting  a  large  and  com- 
fortable dwelling-house,  quarters  for  negroes,  outhouses  necessary  for 
the  security  of  produce  and  stock  ;  also,  in  the  erection  of  large  and 
strong  buildings,  and  in  the  making  and  purchase  of  the  various 
machinery  and  other  fixtures,  &c.,  necessary  for  carrying  on  the 
manufacture  of  sugar  on  an  extensive  scale ;  and  also  in  the  pur- 
chase of  implements  and  working  animals  for  the  culture  of  sugar- 
cane and  other  crops,  &c.,  &c. ;  that  the  business  had  been  in  successful 
operation  a  few  years,  undisturbed  by  the  Indians,  who  were  quiet 
and  peaceable,  manifesting  no  hostile  or  depredatory  disposition^  when 
it  was  determined  by  the  government  of  the  United  States  that  they 
should  remove  west  of  the  Mississippi  river.  To  carry  this  determi- 
nation into  efiect,  a  military  force  was  sent,  which  led  to  a  war  with 
the  Indians,  and  the  officers  of  the  United  States  in  command  did  not 
hesitate  to  take,  for  public  use,  such  plantations  and  other  property  aa 
they  deemed  to  be  best  adapted  to  the  protection  and  sustenance  of  the 
public  armament.  Among  others,  Harford  Plantation  aforesaid,  with 
all  the  property  thereon,  was  taken  by  United  States  officers  acting 
under  authority  of  the  government  and  converted  to  public  use.  It 
was  garrisoned  by  a  company  of  mounted  men,  fortified,  and  the  officer 
in  command  was  ordered  to  scour  the  country  for  fifteen  miles  in  all 
directions,  and  render  assistance  and  protect  ion  to  any  part  of  the 
country  requiring  them  within  a  reasonable  distance  beyond  that 
scope,  and  he  frequently  ordered  his  detachment  in  different  directions 
as  an  escort  for  provisions  and  ammunition,  to  guard  the  mails,  and 
conduct  negroes  exposed  and  distant  to  places  of  safety. 

Harford  Plantation  was  particularly  desirable  as  a  military  post, 
as  it  furnished  a  more  abundant  supply  of  corn  and  forage  than  any 
other  in  all  that  section  of  country. 

After  the  battle  of  Dunlawton,  the  18th  January,  1836,  in  which 
the  Indians  had  the  advantage,  many  of  the  United  States  troops 
being  wounded,  and  no  reinforcements  arriving,  the  commanding  gen- 
eral ordered  the  evacuation  of  the  country,  and  that  the  troops  should 
retire  to  St.  Augustine.  Harford  Plantation  was  abandoned  the  27th 
of  January,  1836.  It  was  held  by  the  military  force  which  occupied 
it  as  long  as  it  was  considered  tenable,  and  when  abandoned  it  was 
under  the  expectation  that  it  would  be  attacked  and  destroyed  by  the 
Indians  ;  consequently  the  owner  could  not  be  put  into  the  quiet  and 
secure  possession  which  she  enjoyed  before  it  was  taken  and  converted 
to  public  use.  From  the  moment  the  property  was  taken  by  the 
United  States,  the  16th  December,  1835,  the  owner's  control  over  it 
ceased,  and  it  became  valueless  to  her.  No  part  of  it  was  ever  restored 
to  her,  or  to  any  person  for  her,  nor  has  she  ever  been  compensated 
for  the  use  and  occupancy  thereof.  She  believes  that  if  ''private 
property  be  taken  for  public  use,"  and  is  never  returned  to  the  owner, 
and  that  if  injury,  or  damage,  or  destruction  be  the  consequence  of 
such  taking,  the  United  States  are  bound  by  the  highest  law  of  the 
land  to  make  '^  just  compensation  "  for  all  such  lessor  damage  the 
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owner  may  have  sustained.  The  petitioner  therefore  claims  compen- 
sation for  the  loss  of  her  property,  taken  as  aforesaid  and  never 
restored,  and  also  the  amoant  of  damage  or  loss  she  sustained  by 
being  prevented  from  prosecuting  the  work  of  cultivation  which  was 
in  prooess  when  the  plantation  was  taken  by  the  United  States,  and 
of  the  benefits  consequent  thereto. 

Almost  immediately  after  its  evacuation  by  the  troops,  Harford 
Plantation  was  laid  waste.  Every  building  was  burned.  Everything 
that  could  be  destroyed  by  any  means,  or  that  could  be  removed,  was 
destroyed  or  removed,  and  there  can  be  no  reasonable  doubt  that  it 
was  the  work  of  Indians.  But  by  whomsoever  destroyed,  the  claim 
of  your  petitioner  remains. 

That  the  Indians  destroyed  this  property  in  consequence  of  its 
having  been  occupied  by  United  States  troops  is  manifest  from  the 
fact  that  the  neighboring  estates  which  had  not  been  so  occupied  were 
spared,  and  it  is  notorious  that  every  plantation  in  this  region  of 
country  which  had,  like  Harford  Plantation^  been  occupied  at  the 
same  period  as  a  military  post,  became  an  object  of  savage  vengeance, 
and  not  one  escaped  destruction,  while  those  which  had  not  been  thus 
occupied,  though  in  the  immediate  vicinity,  were  almost  uniformly 
spared.  The  Committee  on  Claims  of  the  Senate  of  the  United  States 
several  times,  on  reporting  bills  for  the  relief  of  your  petitioner^ 
entertaining  no  doubt  that  the  Indians  destroyed  the  property  in 
consequence  of  ita  having  been  in  the  occupation  of  United  States 
troops  as  a  military  post,  have  declared  that  the  case  came^  in  con- 
sequence of  such  destruction,  clearly  within  the  spirit  of  and  the 
principles  established  by  the  act  of  April  9,  1816,  and  amendment 
thereto  of  March  3,  1817,  to  indemnify  sufferers  for  the  loss  of  build- 
ings destroyed  by  the  enemy  while  they  were  in  the  occupation  of 
United  States  troops,  especially  when  taken  in  connexion  with  the 
act  of  March  3,  1837^  (second  section,)  instructing  the  President  to 
inquire  what  amount  of  depredations  had  been  committed  by  the 
Seminole  and  other  Indians  '^  during  the  late  hostilities,"  &c.  The 
petitioner  claims  the  benefit  of  the  principles  established  by  these 
acts,  the  equity  of  which  applies  as  well  to  her  case  as  to  those  of 
Michael  Fenwick,  Henry  ana  Bobert  Sewell,  and  the  court-house  of 
Calvert  county,  Maryland,  and  many  others,  which  have  been  allowed 
and  paid. 

The  value  of  the  property  left  on  Harford  Plantation  when  it  was 
abandoned  by  the  United  States  troops,  and  which  had  been  taken  for 
public  use,  and  was  never  restored  to  her  or  to  her  husband,  James 
Williams,  at  that  time  her  trustee  in  the  premises,  or  to  any  other 
person  for  her  or  the  said  James  Williams,  was  estimated  at  the  time 
by  the  officers  and  other  judicious  persons  present,  and  amounted  to 
the  sum  of  twenty  thousand  two  hundred  and  sixty  dollars,  and  the 
low  of  the  crop  in  the  ground,  labor  expended,  &c.,  &c.,  were  esti- 
mated by  the  same  persons  at  the  sum  of  ten  thousand  dollars,  making 
an  aggregate  of  thirty  thousand  two  hundred  and  sixty  dollars  ;  and 
this  sum,  together  with  interest  thereon  till  paid,  is  the  whole  amount 
claimed  bv  the  petitioner,  and  to  which  she  considers  herself  justly 
entitled,  both  in  law  and  equity. 
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Action  of  Congre88  on  this  claim. 

The  petition  of  James  Williams,  as  trustee  for  his  wife,  Mary  Wil- 
liams, for  remuneration,  &a,  was  presented  to  the  Senate  the  Sth 
January,  1838,  hy  Mr.  Buchanan^  and  was  referred  to  the  Committee 
on  Claims. 

On  the  Ist  of  June,  1838,  the  Committee  on  Claims  was  discharged 
from  the  consideration  of  this  claim,  together  with  various  others  of 
the  same  class,  and  instructions  were  gi^en  to  said  committee  to  report 
a  general  bill  embracing  them. 

On  the  2]8t  February,  1839,  3d  session,  25th  Congress,  Mr«  Hub«- 
bard,  from  the  Committee  on  Claims,  reported  bill  No.  269,  for  relief 
of  the  legal  'representatives  of  James  Williams,  deceased,  which  waa 
read  the  first  and  second  times  by  unanimous  consent,  and  ordered 
to  lie  on  the  table. 

In  the  1st  session,  26th  Congress,  bill  No.  175,  for  relief  of  the  legal 
representatives  of  James  Williams,  was  reported  by  the  Committee  of 
Ways  and  Means  to  the  Senate,  and  was  laid  on  the  table 

December  30,  1840,  2d  session,  26th  Congress,  the  claim  was  again 
brought  to  the  notice  of  the  Senate  by  Mr.  Hubbard,  and  was  referred 
to  the  Committee  on  Claims,  and  on  the  5th  June,  1841^  he  reported 
bill  No.  173,  for  the  relief  of  the  legal  representatives  of  James  Wil- 
liams, deceased,  and  which  was  read  and  passed  to  a  second  reading  ; 
and  on  the  8th  of  the  same  month,  on  motion  of  the  same  senator, 
this  bill,  with  several  others  of  the  same  class,  was  postponed  to, 
and  made  the  order  of  the  day  for,  Wednesday,  the  13th  of  the  same 
month  (June.) 

But  there  was  no  further  action  upon  it  till  the  1st  session  of  the 
29th  Congress,  when  it  was  renewed  in  the  Senate  in  the  name  of 
Mary  Williams  herself.  It  was  referred  to  the  Committee  on  Claims, 
and  bill  No.  101,  for  her  relief,  was  reported,  but' there  was  no  action 
thereon. 

Again  :  it  came  before  the  Senate  the  Ist  session  of  the  32d  Con- 
gress with  additional  documents.  They  were  referred  to  the  Com- 
mittee on  Claims,  which  made  no  report  in  the  case.  And  again : 
the  1st  session  of  the  33d  Congress  with  a  like  result.  But  there  is, 
with  the  papers  a  manuscript  report  favorable  to  the  claims  of  the 
petitioner,  supposed  to  be.  the  work  of  the  Hon.  J.  M.  Clayton.  It 
does  not  appear  to  have  been  presented  to  the  Senate,  but  is  a  paper 
of  great  ability,  and  the  petitioner  respectfully  requests  that  the 
honorable  Court  of  Claims  will  give  it  special  attention. 

And  now,  the  case  having  been  referred,  by  resolution  of  the  Senate, 
1st  session,  34th  Congress,  to  the  Court  of  Claims,  your  petitioner 
trusts  that  she  will  receive  "  speedily,  without  delay,"  that  justice  to 
which  she  is  entitled,  and  which  has  for  so  many  years  been  hobbling 
tardily  through  the  Senate  of  the  United  States. 

The  claim  was  never  before  the  House  of  Representatives,  and  was 
never  adversely  reported  on  in  the  Senate. 

The  foregoing  simple  history  of  her  claim  is  respectfully  submitted 
to  the  honorable  Court  of  Claims  by  the  petitioner. 

MART  WILLIAMS, 
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Staxb  of  Maryland,  Baltimore  GUyy  to  wit: 

Be  it  remembered,  and  it  is  hereby  certified  to,  tbat  on  this  22d  day 
of  February,  A.  D.  1856,  personally  appeared  before  me,  the  subscriber, 
a  justice  of  the  peace  of  the  State  of  Maryland  in  and  for  Baltimore 
city,  Mary  Williams,  whose  signature  is  to  the  above  petition,  and 
made  oath  on  the  Holy  Evangely  of  Almighty  God,  that  the  facts  set 
iorth  in  the  above  petition  to  the  Court  of  Claims  are  just  and  true,  to 
the  best  of  her  knowledge  and  belief. 

JOHN  MITCHELL. 

SxATB  OF  Maryland,  Baltimore  (7%,  act : 

I  hereby  certify  that  John  Mitchell,  esq.,  before  whom  the  annexed 
affidavit  was  made,  and  who  has  thereto  subscribed  his  name,  was,  at 
the  time  of  so  doing,  a  justice  of  the  peace  of  the  State  of  Maryland 
in  and  for  the  city  of  Baltimore,  duly  commissioned  and  sworn. 

In  testimony  whereof,  I  hereto  set  my  hand  and  affix  the  seal  of 
•[l.  8.]     the  superior  court  of  Baltimore  city  this  22d  day  of  Febru- 
ary, A.  D.  1856. 

EDWABD  DEWLING, 
Clerk  of  the  Superior  Court  of  Baltimore  City, 


IN  THE  COURT  OF  CLAIMS. 

No.  522. 
Mbs.  Maby  Wiluams  vs.  The  Unitbd  Status. 

Claimant's  brief 

Some  years  before  the  commencement  of  the  war  of  1835-'36,  &c., 
with  the  Seminole  Indians,  Mr.  James  Williams,  of  Maryland,  the 
husband  of  the  petitioner,  invested  his  wife's  patrimony,  a  considerable 
sum,  in  a  sugar  plantation  in  Florida,  which  he  stocked  and  furnished 
in  the  most  approved  style,  with  laborers,  working  animals,  houses, 
machinery,  everything  requisite  for  operations  on  a  large  scale  and  in 
the  best  manner,  and  called  it  '^  Harford  Plantation."  He  held  the 
estate  as  her  trustee,  intending  to  make  her  secure  to  that  extent 
against  disastrous  accidents  to  which  the  mercantile  business  in  which 
he  was  engaged  is  always  liable.  (See  printed  Becord,  pp.  36,  37, 
and  38.  j 

When  the  war  broke  out  with  the  Seminoles,  although  the  United 
States  government  had  been  preparing  for  it  and  taking  measures  to 
urge  it  on  for  a  year  or  more,  the  whole  military  force  in  East  Florida 
consisted  of  only  two  companies  of  militia.  (See  printed  Becord,  p. 
30,  Captain  Williams'  answer  to  26th  interrogatory;  and  Senate  Ex. 
Doc.,  vol.  3, 1835-36, 1st  session  24th  Congress,  No.  152,  p.  2,  Adju- 
tant General's  report  to  Secretary  of  War.) 

At  this  period  General  Joseph  M.  Hernandez  was  recognized  by  the 
Department  of  War  as  the  chief  officer  in  command  of  the  militia  for 
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the  eastern  division  or  district  of  Florida,  which  was  put  in  requisi- 
tion as  soon  as  the  Indians  began  to  commit  depredations  npon  the 
frontiers.     (See  Record,  pp.  13,  39,  and  40.J 

Early  in  December,  1835,  the  ravages  of  tne  Indians  having  already 
become  so  fearful  that  the  frontier  settlers  were  flying  in  all  directions 
for  safety,  General  Hernandez,  deeming  the  danger  to  the  lives  and 
property  of  the  citizens  within  the  sphere  of  his  command  imminent, 
and  the  emergency  too  great  to  admit  of  delay,  sent  such  a  force  as  he 
could  hastily  organize  southward,  with  orders  for  detachments  to  occupy 
and  fortify,  at  the  discretion  of  the  officers  in  command,  such  planta- 
tions as  might  be  found  most  eligible,  and  to  hold  them  as  a  chain  of 
military  posts,  with  the  view  to  stay  the  incursions  of  the  Indians, 
already  such  as  to  presage  the  speedy  devastation  of  the  whole  frontier. 
(See  Record,  pp.  13  to  16.) 

Colonel  Sanchez  and  Major  Putnam,  commanding  these  troops,  left 
St.  Augustine,  on  their  southern  tour,  about  the  middle  of  December, 
1835,  and  in  a  few  days  reached  a  position  the  most  proper,  in  their- 
opinion,  for  their  military  operations  ;  and  here  they  took  and  occu- 
pied, and  fortified  as  military  posts,  several  plantations,  at  suitable 
distances  from  each  other,  without  consulting,  and,  of  course,  without 
the  consent  of  the  owners.     (See  Record,  pp.  8  and  14.) 

One  of  the  plantations  thus  occupied  was  that  of  Mrs.  Mary  Wil- 
liams, the  claimant  in  this  case,  at  the  head  of  the  Matanzas  river, 
and  called,  as  aforesaid,  '^Harford  Plantation."  It  was  taken  and 
occupied  by  a  detachment  of  mounted  troops  under  the  immediate 
command  of  Captain  John  S.  Williams,  acting  under  the  orders  of 
Colonel  Sanchez  and  Major  Putnam.  Mr.  James  Williams,  the  hus- 
band of  the  petitioner,  was  at  this  time  at  Harford  Plantation  ;  but 
the  whole  plantation,  with  everything  appurtenant,  was  subject  to  the 
direction  and  control  of  the  military  power  then  and  there  exercised. 
Reinforcements  were  daily  expected  which  would  enable  them  to  keep 
the  field  against  the  enemy;  but  the  small  force  under  Major  Putnam 
was  80  crippled  in  the  unfortunate  battle  of  Dunlawton  that  it  was  not 
only  impossible  to  keep  the  field,  but — the  Indians  being  emboldened 
by  the  issue  of  the  late  battle^  and  gathering  in  strong  force  within 
striking  distance — it  was  deemed  prudent  to  abandon  the  posts;  which 
determination  was  carried  into  effect  too  precipitately  for  the  owners 
of  those  places  to  save  even  their  movable  property;  which,  in  the 
case  of  Mrs.  Williams,  might  have  been  done  had  it  been  surrendered 
and  timely  notice  been  given,  neither  of  which  was  done.  (See  Record, 
depositions  of  Major  Putnam,  Captain  Williams,  and  Lieutenant 
Dupont.) 

When  the  plantations  were  abandoned  no  doubt  was  entertained 
that  they  would  soon  be  ravaged  and  laid  waste  by  the  Indians;  but 
in  the  hope  that  reinforcements  would  be  found  at  St.  Augustine,  and 
that  a  speedy  reoccupation  of  Harford  Plantation  might  anticipate  the 
movement  of  the  Indians,  Captain  Williams  refrained  from  destroying 
the  property,  as  was  usual  in  such  cases,  to  prevent  it  from  falling  into 
the  hands  of  the  enemy.     (See  Record,  deps.,  pp.  24,  25,  and  29.) 

Reinforcements  did  arrive  at  St.  Augustine  from  South  Carolina 
almost  immediately,  and  without  delay  proceeded  southward  with 
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CSaptitin  Williams  as  gnide  ;  but,  on  arriving  in  a  very  few  days  at 
Harford  Plantation,  they  found  that  the  Indians  had  been  there  and 
had  destroyed  everything.  Bat  little  more  than  a  week  had  then 
elapsed  after  its  evacuation  by  the  detachment  under  Captain  Williams. 
(See  Record,  p.  33.) 

From  the  whole  evidence  we  deduce  the  following  results : 

1st.  That  the  Harford  Plantation  was  taken  possession  of  during 
the  Indian  war  in  Florida  by  the  military  authority  of  the  United 
States. 

2d.  That  commanding  officers  may,  in  time  of  war,  appropriate 
private  property  to  government  use  when  required  by  the  exigencies 
of  the  public  service. 

3d.  That  the  government  undertook  the  hostile  measure  of  removing 
the  Indians  from  Florida  without  adequate*  military  preparation  for 
such  an  undertaking,  or  for  the  hostilities  which  the  attempt  was 
calculated  to  provoke. 

4th.  That  the  deplorable  spectacle  was  exhibited  of  an  utter  failure 
on  the  part  of  the  government  to  provide  more  than  two  companies  of 
militia  for  the  protection  of  all  the  country  south  of  St.  Augustine ; 
in  consequence  of  which,  the  white  inhabitants  were  compelled  to  fly 
to  St.  Augustine  before  a  mere  handful  of  half-armed  Indians. 

5th.  That  in  such  a  desperate  condition  of  military  defence  the 
commanding  officer,  General  Hernandez,  using  to  the  best  advantage 
his  limited  means,  merely  determined  to  protect  the  inhabitants  in 
their  flight  from  a  defenceless  frontier,  at  the  same  time  that  he 
retarded  and  harassed  the  approach  of  the  enemy  ;  and  as  a  necessary 
means  to  this  object,  took  possession  of  several  plantations,  including 
the  ^^  Harford  Plantation,''  which  seemed  most  favorable  as  military 
depots  and  points  for  military  operations. 

6th.  That  Harford  Plantation  was  completely  taken  into  possession 
by  the  United  States  troops ;  the  houses  for  a  military  fortification 
and  for  quartering  the  officers  and  men,  and  the  lands  for  foraging 
and  supplying  the  horses  of  the  mounted  troops. 

7th.  That  this  military  occupation  continued  from  six  weeks  to  two 
months. 

8th.  That  Harford  Plantation  was  suddenly  evacuated  by  the  gov- 
ernment forces  in  consequence  of  the  disastrous  engagement  at  Dun- 
lawton,  and  the  advance  of  the  victorious  Indians ;  but  the  evacuation 
was  designed  to  be  temporary,  as  the  same  troops  expected  to  return 
to  this  military  post  in  a  tiew  days  with  reinforcements  from  St. 
Augustine. 

9th.  That  in  consequence  of  such  intention  to  resume  the  military 
occupation  of  the  Harford  Plantation,  as  well  as  the  necessity  of  the 
proprietor  retreating  with  the  troops  for  the  safety  of  his  own  life,  no 
return  or  tender  of  the  property  was  made  by  the  United  States  officers 
to  Mr.  Williams. 

lOth.  That  under  the  circumstances  disclosed,  the  military  occupa- 
tion by  the  government  constructively  continued  afber  the  troops  had 
evacuated  Harford  Plantation  as  aforesaid. 

llth.  That  the  destruction  of  the  buildings  and  machinery,  and 
consequent  loss  of  crops,  occurred  during  the  constructive  military 
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use  and  occnpation  of  Harford  Plantation  as  aforesaid^  and  ooold  be 
attributed  to  no  otber  agency  but  that  of  the  hostile  Indians. 

12th.  That  these  Indians  were  uniformly  distinguished  in  their 
warfare  by  the  destruction  of  all  property  used  by  the  United  States 
for  military  purposes,  and  therefore  such  destruction  is  but  the  natural 
and  immediate  consequence  of  the  military  use  of  the  property  by 
the  government;  nor  is  such  deduction  weakened  or  impaired  by 
the  fact  that  the  Indians  sometimes  destroyed  property  of  obnoxious 
individuals  which  had  not  been  used  for  military  purposes.  The 
house,  in  this  case,  having  been,  turned  into  a  fortress  and  surrounded 
with  palisades,  it  was  natural  for  the  Indians  to  destroy  this  military 
post. 

The  foregoing  are  the  facts  in  the  case ;  and  Mrs.  Williams  claims 
indemnification  for  the  property  taken  and  occupied  for  public  use  at 
Harford  Plantation,  and  which  never  was  restored  to  her  or  to  any 
person  for  her. 

The  plantation,  with  all  the  buildings  and  everything  else  appur- 
tenant, were  taken  and  occupied  by  the  authorised  agents  of  the 
United  States  for  public  use,  and  were  never  restored.  AH  was  lost. 
That  the  property  was  destroyed  by  the  Indians  immediately  after  its 
abandonment  by  the  troops,  and  in  consequence  of  the  place  having 
been  occupied  as  a  military  post,  there  can  be  no  reasonable  doubt. 
The  testimony  on  this  point  is  as  clear  and  conclusive  as,  under  the 
circumstances,  testimony  could  be.  There  were  no  others  to  whose 
act  the  destruction  could  be  attributed  ;  and  that  they  perpetrated  the 
act  in  consequence  of  the  plantation  having  been  occupied  by  United 
States  troops  as  a  military  post  is  manifest  from  the  uniform  habit  of 
the  Indians  never  to  spare  such  places. 

The  act  of  April  9,  1816,  entitled  ''An  act  to  authorize  the  pay- 
ment for  property  lost,  captured,  or  destroyed  by  the  enemy,  while  in 
the  military  service  of  the  United  States,  and  for  other  purposes," 
and  the  amendment  thereto  of  the  3d  of  March,  1817,  expired  in  two 
years;  consequently  they  have  no  direct  legal  bearing  upon  this  case; 
but  the  broad  and  fundamental  principles  which  constituted  the  basis 
of  these  acts  have,  in  a  great  number  of  instances  in  Congress,  by 
special  acts,  and  by  reports  of  committees  approved  by  both  houses, 
been  declared  to  be  established  principles  of  constitutional  right. 
We  claim  the  benefit  of  these  principles. 

The  act  of  1837,  ch.  31,  sec.  2,  appropriates  |5,000  to  enable  the 
President  to  inquire  what  depredations  were  committed  by  the  Semi- 
nole and  Creek  Indians  on  the  property  of  citizens  of  Florida,  Georgia, 
and  Alabama,  immediately  before  the  commencement  of  hostilities, 
and  what  amount  of  depredations  were  committed  during  the  pending 
of  said  hostilities :  Provided^  nothing  therein  contained  shall  be  so 
construed  as  to  subject  the  United  States  to  pay  for  depredations  not 
provided  for  by  the  act  of  April  9,  1816,  and  the  acts  amendatory 
thereto. 

This  act  is  a  clear  recognition  by  Confess  of  the  liability  of  the 
government  for  all  Indian  depredations  in  Florida,  provided  they  were 
of  the  character  provided  for  by  the  act  of  1816,  ch.  40,  which  is  to 
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be  oonsidered  for  this  purpose  as  incorporated  in  the  act  of  1837) 
muUUt8  mutandis. 

The  fifth  section  of  the  act  of  1816,  ch.  40,  declares  generally  the 
liability  of  the  United  States  for  the  destruction  of  property  taken, 
impressed,  or  used  by  the  United  States. 

The  9th  section  proyides  indemnity  for  the  loss  of  a  house  or  building 
destroyed  by  the  enemy  while  occupied  as  a  military  deposit,  &o.: 
provided  it  shall  appear  that  such  occupation  was  the  cause  of  its 
destruction. 

The  10th  section  provides  that  the  evidence  shall  be  the  best  which 
the  nature  of  the  case  affords. 

Congress,  therefore,  intended  to  acknowledge  the  liability  of  the 
government  for  all  these  depredations,  provided  they  occurred  during 
the  military  use  and  occupation,  and  such  occupation  was  the  cause  of 
such  depredations. 

The  question  then  arises  as  to  '^what  is  a  military  occupation/' 
(Tongress  has  repeatedly  declared  the  true  signification  of  this  term. 
One  of  the  strongest  precedents  of  this  legislative  interpretation  is 
found  in  the  two  acts  for  the  relief  of  the  heirs  of  Michael  Fen  wick. 
(See  acts  July  1,  1836,  ch.  251,  and  3d  March,  1839,  ch.  96,  6  vol., 
Stats,  at  Large,  pp.  661  and  759.)  In  the  first  of  these  acts  Congress 
speaks  of  the  dtoeUing-house  ^'  as  destroyed  by  the  enemy  when  occu- 
pied by  the  troops  of  the  United  States,  and  in  consequence  thereof ;" 
yet,  if  the  testimony  is  examined  in  that  case  carefully,  and  especially 
the  deposition  of  General  Winfield  Scott,  it  will  be  seen  that  there 
was  no  actual  occupation  of  the  property  at  the  time  of  its  destruction ; 
but  simply  the  same  constructive  occupation,  as  shown  in  the  case 
now  before  the  Court  of  Claims.  To  the  same  effect  are  the  other  pre- 
cedents referred  to  in  this  brief ;  especially  that  of  the  court-house  of 
Calvert  county,  Maryland,  where  the  troops  had  abandoned  the  prem- 
ises some  days  previous  to  its  destruction.  (See  report  No.  70,  House 
of  Reps.,  2d  sess.  25th  Congress.) 

After  such  solemn  recognitions  by  Congress  of  the  liability  of  the 
government  for  property  destroyed  immediately  after  its  evacuation 
by  the  retreating  troops  of  the  United  States,  we  do  not  see  how  this 
case  can  be  distinguished  from  a  case  where  the  houses  had  been 
burned  down  over  the  heads  of  our  troops  while  therein  besieged.  Nor 
can  a  distinction  be  taken  between  a  destruction  by  the  Florida  In- 
dians and  a  foreign  enemy,  in  the  face  of  the  above  act  of  1837,  ch. 
31,  sec.  2,  which  subjects  the  United  States  to  liability,  '^accordin 
to  the  provisions  of  the  act  of  9th  April^  1816,  and  the  acts  amenda- 
tory thereto;"  and  by  reference  to  the  act  of  1817,  ch.  110,  amendatory 
of  the  act  of  9th  April,  1816^  it  will  be  seen  that  by  its  4th  section  the 
original  act  of  9th  April,  1816,  is  applied  expressly  to  property  de- 
stroyed in  wars  with  the  Indian  tribes  between  certain  dates,  in  the 
same  manner  as  if  the  property  was  lost  and  destroyed  in  the  late  war 
with  Great  Britain. 

It  is,  therefore,  perfectly  clear  and  manifest  that  Congress  intended 
by  the  act  of  1837,  ch.  31,  sec*.  2,  to  assume  the  liability  for  these 
depredations,  and  to  pay  for  them  so  soon  as  the  necessary  data  were 
obtained. 
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In  granting  relief  in  conformity  to  the  principles  laid  down  in  the 
act  of  9th  April,  1816,  Congress  have,  in  every  instance,  we  helieve, 
been  satisfied  if  it  appeared  that  the  destruction  of  the  property  was 
in  consequence  of  its  having  been  occupied  for  public  use.  It  has  not 
been  deemed  necessary  that  it  should  have  been  in  public  use  at  the 
very  time  when  it  was  destroyed.  Its  abandonment  by  the  public  au- 
thorities, before  the  destruction,  was  no  bar  to  the  relief,  if  it  appeared 
that  the  destruction  was  caused  by  such  previous  occupation.  (See 
report  of  Hon.  Mr.  Whittlesey,  House  of  Reps.,  for  the  relief  of 
Thomas  Beacham,  Ist  sess.  24th  Cong.,  No.  37;  and  relief  of  John 
McCarty,  2d  sess.  25th  Cong.,  report  No.  10;  relief  of  heirs  of  Mi- 
chael Penwick,  Hon.  Mr.  Forrester's  report.  No.  106,  Ho.  Beps., 
and  the  testimony  of  G-eneral  Scott  particulary  in  that  case,  1st  sess. 
24th  Cong.;  and  the  same  case,  report  of  Hon.  Mr.  Chambers,  No. 
529,  2d  sess.  25th  Cong.,  Ho.  Reps. ;  relief  of  levy  court  of  Calvert 
county,  Md.,  for  the  destruction  of  court-house,  report  No.  YO,  Hon. 
Mr.  Taliaferro,  Ho.  Reps.,  2d  sess.  25th  Cong. ;  relief  of  Hannah  and 
Joseph  Mims,  report  of  Committee  on  Claims,  vol.  5,  MS.  reports,  p. 
311 ;  relief  of  Jno.  Baptiste  Couture,  vol.  7,  MS.  reports,  p.  56,  Mr. 
Whittlesey  ;  and  again,  No.  51,  same  vol.,  p.  114 ;  and  again,  No. 
33,  do.  do.;  relief  of  Grodfroy  and  Beaurygard,  Ist  sess.  22d  Cong., 
vol.  1,  MS.  reports.  No.  12 ;  relief  of  Henry  and  Robert  Seawell,  re- 
port No.  148,  printed  reports.  Ho.  Reps.,  1st  sess.  23d  Cong.)  In  all 
of  these  cases  acts  were  passed  and  payments  made,  and  the  property 
was  not  in  the  actual  occupation  of  the  troops  when  it  was  destroyed. 

But  this  cause  rests  chiefly  upon  the  Constitution  of  the  United 
States,  which  declares  that  ^^  private  property  shall  not  be  taken  for 
public  use  without  just  compensation."  (Last  datise  of  the  5th  amend- 
ment,) 

The  property  of  Mrs.  Williams,  for  which  she  claims  compensation, 
was  taken  for  public  use.  It  was  taken  by  authorized  agents  of  the 
United  States  under  circumstances  which  justified  the  officers  ;  thus 
rendering  the  government  responsible.  The  plantation  was  converted 
into  a  military  post,  and  the  buildings  and  everything  else  appurte- 
nant or  belonging  thereto  were  in  the  occupation  of  the  garrison  and 
under  the  supreme  control  and  direction  of  the  officers  in  command, 
and  were  used  at  their  pleasure.     It  was  never  restored  to  the  owner. 

Had  there  been  a  proper,  a  bona  fide  restoration  of  the  property  to 
the  owner,  then,  perhaps^  compensation  for  the  temporary  use  and  for 
the  actual  damage  sustained  during  the  period  of  such  use  would  be 
all  that  she  might  expect ;  but  the  owner  was  not  put  in  possession  of 
the  property  by  its  abandonment  by  the  troops,  and  no  other  restora- 
tion was  attempted ;  all  the  circumstances  torbade  it.  It  was  aban- 
doned under  the  vis  major  of  imminent  danger,  and  with  certainty 
that  the  Indians  would  soon  appear  there  in  overwhelming  force,  but 
in  the  hope  of  returning  with  augmented  numbers  in  time  to  repel 
them.  It  was,  therefore,  only  a  temporary  abandonment  or  retreat 
by  the  troops,  and  consequently  the  United  States  was  in  the  con- 
structive possession  of  the  property  when  it  was  destroyed.  In  the 
report  of  the  Hon.  Mr.  Forrester  in  favor  of  the  representatives  of  Mi- 
chael Fenwick,  referred  to  above,  he  observes:  *'The  committee  think 
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that  the  abandonment  of  the  possession  should  be  of  such  a  character 
that  the  owner  could  take  possession  and  enjoy  all  the  rights  to  which 
he  was  entitled  ;  otherwise^  the  troops  would  be  in  the  constructive 
possession." 

But  before  Captain  Williams  could  return  to  Harford  Plantation 
the  property  was  all  destroyed.  Having  been  taken  for  public  use, 
and  never  having  been  restored  to  the  owner,  she  claims,  as  just  com- 
pensation in  the  contemplation  of  the  Constitution,  the  value  of  the 
property  and  the  damages  consequent  to  its  loss  and  to  the  taking, 
together  with  interest  on  the  gross  sum  till  paid.  ^^  It  is,"  says  the 
Hon.  Mr.  Whittlesey,  in  his  report  for  the  Committee  on  Claims,  in 
the  case  of  Thomas  Beacham,  referred  to  above,  ^^a  well-settled 
principle  that,  where  property  is  in  the  military  occupation  of  the 
government,  whether  in  time  of  war  or  peace,  and  is  destroyed  during 
that  occupation,  an  obligation  is  imposed  upon  the  government  to  re- 
munerate the  owner  for  the  loss."  In  support  of  this,  see  the  acts 
for  the  relief  of  Peter  Ford  for  his  team  of  oxen,  sled,  and  chains,  im- 
pressed into  the  service  of  the  United  States  and  lost  on  the  retreat  of 
the  guard  having  charge  of  the  same,  at  the  River  Baisin,  vol.  8,  Laws 
of  XJ.  S.,  p.  247  ;  acts  for  the  relief  of  Benjamin  Clark,  vol.  8,  do.,  p. 
24T ;  and  report  No.  105,  Com.  on  Claims,  Ho.  Reps.,  2d  sess.  16th 
Cong.;  and  act  for  the  relief  of  David  Cooper,  approved  May  17, 1824  ; 
also  report  (Ho.  Reps.)  on  claim  of  Rosalie  P.  Deslonde,  No.  — ,  2d 
sess.  16th  Cong.,  and  act  for  her  relief,  approved  March  2, 1821,  in- 
demnifying her  for  losses  and  injury  to  property  in  consequence  of  its 
occupancy  by  United  States  troops.  The  committee  say,  in  their  re- 
port on  this  case,  "  There  is  probably  no  provision  of  the  Constitu- 
tion which  ought  to  be  regarded  more  sacredly  than  that  which  for- 
bids the  taking  of  private  property  for  public  use  without  just  com- 
pensation." (See  also,  report  of  Committee  on  Claims,  Ho.  of  Reps., 
No.  5,  2d  sess.  18th  Cong.,  in  favor  of  the  claim  of  Mary  Miller,  ad- 
ministratrix of  Amos  Miller,  for  value  of  a  keel-boat  taken  possession 
of  by  an  officer  in  service  of  United  States,  and  was  never  returned  to 
the  owner,  and  the  act  for  her  relief;  and  report  No.  411,  Ho.  Reps., 
Ist  sess.  15th  Cong.,  in  favor  of  Mattrom  Ball,  and  act  for  his  relief, 
for  value  of  dwelling-house  and  kitchen  destroyed  by  the  British  in 
consequence  of  the  plantation  and  house  having  been  occupied  a  little 
while  by  United  States  troops.) 

We  beg  leave  also  to  refer  to  the  following,  viz :  Mr.  Madison's  in- 
structions to  the  Commissioner  of  Claims,  6th  and  6th  classes  of  cases. 
Am.  State  Papers,  vol.  **  C/totww,"  p.  493. 

Report  No.  195,  by  Hon.  Mr.  Hubbard,  of  Com.  Claims,  Senate, 
2d  sess.  25th  Cong.;  No.  176,  Senate,  Ist  sess.  29th  Cong.;  and  No. 
92,  Ho.  of  Reps.,  1st  sess.  24th  Congress. 

Report  No.  58,  committee,  case  of  General  Hernandez,  Ho.  of  Reps., 
1st  sess.  28th  Cong.,  pp.  8—22,  49  and  50. 

President's  message  for  1835-'36.  (Doc.  No.  2,  Ho.  Reps.,)  report 
of  Supt.  Indian  Emigration,  p.  288 ;  and  Ex.  Doc.,  1836-'37,  (2d 
sess.  24th  Cong.,)  No.  2,  vol.  1,  p.  103 ;  report  of  Sec.  of  War,  and 
p.  126,  Rep.  of  Maj.  Qen.  Macomb ;  and  Senate  Doc.  No.  152,  1st 
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8668.  24tli  Cong.,  report  of  Adj.  (Jen.  to  Sec,  of  War,  pp.  2 — 4  and 
12. 

Also^  to  decision  of  the  Snpreme  Court  U.  S.,  case  of  Mitchell  t;^; 
Harmony,  13  Howard^  pp.  130,  (Ist  and  2d  paragraphs,)  134,  135^ 
and  136. 

We  would  also  refer  to  a  MS.  report  of  the  Committee  on  Claims  of 
the  Senate,  accompanying  the  papers  in  this  case,  referred  to  the 
Court  of  Claims  by  the  Senate,  and  ask  that  it  may  be  received  as 
part  of  our  argument. 

Independently  of  these  views,  and  treating  this  as  a  case  of  implied 
contract  on  common  law  principles,  it  will  be  found  that  the  govern- 
ment having  used  this  private  property,  it  is  not  only  bound  to  com* 
pensate  the  owners  for  use  and  occupation,  but  for  consequential  dam- 
ages resulting  from  that  use,  as  much  as  if  the  houses  had  burnt  down 
while  being  used  by  the  government  and  as  a  consequence  of  that  use. 
Here  the  government  had  no  intention  to  relinquish  this  military  post, 
but  were  forced  to  retreat  in  the  face  of  a  superior  enemy,  intending 
to  reoccupy  it  with  expected  reinforcements.  The  property,  therefore, 
was  not  destroyed  after  an  abandonment  of  it  by  the  government,  but 
it  was  destroyed  by  the  enemy  because  of  the  inability  of  the  govern- 
ment to  hold  it.  If  the  government  had  provided  ample  forces,  the 
troops  would  not  have  been  forced  to  retreat,  leaving  this  military  post 
open  to  the  advancing  enemy,  who  were  admonished  to  its  destruction 
by  the  very  fact  that  it  had  been,  and  migJU  again  be,  occapied  as  a 
shelter  and  fortification  for  the  American  troops.  It  is  fair  to  pre^ 
sume  that  the  Indians  saw  the  troops  while  in  possession,  or  at  least 
that  they  saw  from  the  palisades,  &c.,  that  the  property  had  been 
converted  into  a  fortification  and  destroyed  it  to  harass  and  hamper 
their  enemy^  through  an  instinct  or  sagacity  common  to  civilized  as 
well  as  savage  warfare.  Its  destruction,  therefore,  was  but  the  natural 
consequence  of  such  a  military  use  of  the  property.  The  government 
having  thus  fortified  and  used  this  property,  were  bound  by  every 
obligation  to  indemnify  the  owner  against  that  retributive  destruction 
which  they  had  provoked  for  this  property  under  every  impulse  of 
retaliatory  warfare ;  they  were  bound  to  guard  the  property  which 
their  own  act  had  thus  endangered.  Can  they  excuse  themselves  by 
their  own  neglect  to  provide  an  adequate  military  defence.  Even  a 
sheriff  cannot  plead  a  rescue  or  resistance  by  means  of  a  superior 
force.  (6  Bac.  Abr.  Sheriff,  No.  2.)  Nor  does  it  become  the  dignity 
of  a  great  government  to  escape  this  responsibility  by  so  frivolous  a 
plea  of  inability  to  protect  property  taken  and  held  for  military  pur- 
poses. 

J.  F.  POLK, 
B.  J.  BRENT, 

Counsd for  Claimant.' 
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IN  THE  COURT  OF  CLAIMS. 
Ko.  523,  (General  Docket.) 

Mary  Wiluams  t;^.  Thb  Ukithd  States. 

Solicitor's  brief. 

This  is  a  claim  for  depredations  committed  in  the  early  part  of  the 
Year  1836,  hy  the  Seminole  Indians,  in  Florida,  upon  property  claimed 
by  the  petitioner,  situated  at  the  head  of  Matanssas  river,  about  twenty* 
five  miles  from  St.  Augustine,  because  it  had  been  occupied  by  United 
States  troops.  Its  payment  is  objected  to  upon  the  following  grounds^ 
to  wit :  1st.  The  injury  complained  of  was  committed  pending  a  state 
of  war,  and  the  government  is  not,  therefore,  bound  in  law  to  make 
indemnification.  (Yattel  L.,  of  Nations,  book  3d,  chapter  16,  sec. 
232  ;  0.  M.  Clay  vs.  The  United  States  ;  J.  Loranger  vs.  The  United 
States,  decided  by  this  court.)  2d.  The  government  was  not  in  pos** 
session  of  the  property  at  the  time  of  its  destruction,  and  the  case, 
therefore,  does  not  come  within  the  letter  or  spirit  of  the  acts  of 
181 6-' 17,  cited  and  relied  upon  by  the  petitioner.  The  witnesses  all 
say  the  property  was  abandoned  by  the  United  States  troops  before 
its  destruction,  but  none  of  them  can  tell  when  said  destruction  took 
place. 

The  argument,  therefore,  that  the  plaintiff's  injury  resulted  from 
the  occupation  of  her  property  by  the  United  States  troops  cannot  be 
sustained.  It  does  not  appear  from  the  evidence  that  there  was  any 
necessary  connexion  between  its  occupation  and  destruction. 

The  argument  that  private  property  cannot  be  taken  for  public 
purposes  without  just  compensation  is  not  denied,  but  the  present  is 
not  such  a  case.  The  property  in  question  was  occupied  by  the  United 
States  troops  for  its  defence  and  with  the  consent  of  the  owner,  who 
also  remained  upon  the  premises  with  his  family.  The  post  was  not 
abandoned  until  the  public  exigency  made  it  necessary  ;  and  if  the 
plaintiff  sustained  an  injury  thereby,  it  was  in  common  with  all  others, 
lor  the  Indians  made  no  distinction  as  to  their  devastations.  It  is 
contended  that  the  enemy  spared  several  pieces  of  property  that  had 
not  been  occupied  by  our  troops,  but  there  is  no  evidence  in  the  case 
to  show  they  nad  an  opportunity  to  destroy  it,  and  if  they  had,  the 
fact  that  property  not  so  occupied  was  destroyed  is  a  full  answer  to 
this  argument. 

The  legislature  of  Alabama,  at  its  session  of  ISSG-'ST,  brought  the 
subject  of  Indian  depredations  to  the  attention  of  Congress,  and  that 
body  passed  an  act  directing  an  inquiry  into  said  depredations  in 
the  States  of  Alabama,  Georgia,  and  Florida.  (See  memorial ;  see 
section  2  of  the  act  of  3d  March,  1837,  5  S.  L.,  page  162.) 

The  proviso  to  this  act  declares  that  nothing  therein  contained  shall 
be  so  construed  as  to  subject  the  United  States  to  pay  for  depredations 
not  provided  for  by  the  act  of  9th  April,  1816,  and  the  acts  amenda- 
tory thereto,  nor  by  acts  regulating  the  intercourse  between   the 
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Indian  tribes  and  the  United  States.  Under  this  kiw  commissioners 
were  appointed  by  the  President  of  the  United  States,  and  after  per- 
forming the  duty  conferred  upon  them,  they,  on  the  28th  of  Novem- 
ber, 1837,  made  their  report  to  the  proper  department.  (See  Execu- 
tive Doc  ,  25th  Congress,  2d  session,  document  127.) 

This  report  was  transmitted  by  the  President  to  Congress  on  the 
27th  of  January^  1838,  and  by  that  body  (the  House)  referred  to  a 
committee,  who,  on  the  2d  of  July  of  said  year,  made  an  adverse 
report.  (See  Reports  of  Committees,  25th  Congress^  2d  session, 
report  1028.) 

The  same  committee,  to  whom  had  been  referred  the  memorial  of 
the  legislature  of  Alabama,  made,  on  the  16th  of  May,  1838,  an  ad- 
verse report  to  the  prayer  of  said  memorial.  (See  Reports  of  Com- 
mittees, 26th  Congress,  2d  session,  report  932.) 

These,  reports  are  referred  to  for  the  purpose  of  showing  the  views 
of  Congress  in  relation  to  the  liability  of  the  United  States  for  Indian 
depredations.  The  subject  is  therein  fully  discussed  from  the  founda- 
tion of  the  government,  and  the  &ct  that  no  liability  exists  clearly 
established. 

But  if  this  claim  is  well  founded,  it  does  not  appear  from  the  evi- 
dence that  the  petitioner  is  entitled  to  recover  it.  The  property  in 
question  was  originally  held  by  James  Williams  (husband  of  the 
petitioner^  in  trust,  but  what  were  all  the  provisions  of  the  deeds 
under  which  the  same  was  so  held  is  not  shown.  It  may  be  that  there 
are  other  parties  inierested  in  the  fund  besides  the  plaintiff,  and  in  that 
event  they  should  be  united  in  this  suit.  And  a^ain,  the  trustee  being 
dead,  the  legal  estate  cannot  be  represented  until  another  is  regularly 
appointed  in  his  stead. 

D.  RATCLIFFE, 
Assistant  SoUcitar  of  the  Court  of  Claima. 


IN  THE  COUKT  OF  CLAIMS. 

OciOBBR  19,  1869. 
Mabt  Williams  t;^.  Thb  United  States. 

ScARBtJBGH,  J.,  delivered  the  opinion  of  the  court. 

At  the  breaking  out  of  the  Florida  war,  and  for  several  years  pre- 
viously, the  petitioner  was  the  owner  of  *'  Harford  Plantation,"  at  the 
head  of  the  Matanzas  river,  in  St.  John's  county,  Florida,  and  about 
twenty-five  miles  from  St.  Augustine.  Soon  after  the  war  commenced, 
by  order  of  Brigadier  General  Hernandez,  a  detachment  of  mounted 
militia,  composed  of  eight  men,  under  the  command  of  John  S.  Wil- 
liams, captain,  was  stationed  at  '^  Harford  Plantation."  Captain 
Williams,  with  his  detachment,  took  possession  of  this  plantation 
at.out  the  middle  of  December,  A.  D.  1836,  and  occupied  it  as  a 
military  post  about  six  weeks.     It  was  fortified  by  a  ^^  picket  of  logs" 
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aronnd  the  dw^ing-honae  and  yard,  and  the  houses  were  used  as 
quarters  and  shelters  for  the  officers  and  men  and  their  horses,  and 
as  places  of  deposit  for  arms,  military  stores,  and  the  like,  and  the 
property  in  general  helonging  to  the  place  was  used  as  the  comfort, 
cx>nvenience,  and  safety  of  the  garrison  required. 

Soon  after  the  battle  of  Dunlawton,  '^  Hariord  Plantation"  and 
several  other  posts  were,  by  order  of  the  commanding  general^  evacu- 
ated, and  the  troops  were  ordered  to  St.  Augustine.  In  the  mean- 
time the  Indians  were  committing  depredations  in  the  neighborhood, 
burning  and  destroying  the  plantations  and  the  property  thereon.  A 
short  time  after  the  evacuation  of  *^  Harford  Plantation"  the  build- 
ings and  much  of  the  other  property  thereon  were  burnt  and  destroyed 
by  the  Indians*  The  petitioner  claims,  ior  property,  crops,  &c.,  lost 
and  destroyed,  the  sum  of  thirty  thousand  two  hundred  and  sixty  dcilars. 

One  of  the  witnesses,  Benjamin  A.  Putnam,  testifies:  ^'  The  prop- 
erty for  the  protection  of  which  I  was  ordered  to  the  south  was  very 
valuable,  consisting  of  about  eleven  plantations^  some  valuable  sugar 
plantations,  with  a  very  large  number  of  negroes."  One  of  these 
was  ^'  Harford  Plantation."  At  that  time  ^'  all  property  out  of  the 
limits  of  the  city  was  in  great  danger,  and  ultimately,  and  after  the 
troops  were  withdrawn  from  the  country  in  February,  1836,  all  these 
plantations  were  burned  by  the  Indians,  and  many  of  the  slaves  were 
carried  away  by  them."  In  answer  to  the  question,  *^  Was  or  was 
it  not  the  habit  of  those  Indians  to  destroy  all  the  property  they  could 
not  convert  to  their  own  use  found  by  them  on  places  which  had  been 
occupied  as  military  posts,  while  that  belonging  to  other  places  did 
not,  when  in  their  power,  fare  so  badly?"  he  said,  ^*  I  do  not  know 
that  the  Indians  discriminated  ;  they  burned  and  destroyed  all  prop- 
erty in  their  way  and  unprotected."  But  another  witness,  Virgil  R. 
Dupont,  in  answer  to  the  question,  ^'  Did  or  did  not  the  Indians  spare 
the  property  on  the  plantations  in  the  neighborhood  of  Harford  Plan- 
tation which  had  not  been  occupied  as  military  posts,  and  when  it  was 
in  their  power,  while  that  at  Harford  Plantation  was  totally  de- 
stroyed?" said,  "  To  the  best  of  my  recollection  the  property  belong- 
ing to  Mr.  Long's  plantation,  and  to  General  Hernandez's  Malecom- 
pra  plantation,  and  my  father's  also,  all  in  that  neighborhood  which 
had  not  been  occupied  by  troops,  was  all  spared,  when  that  belonging 
to  the  Harford  Plantation  was  entirely  destroyed  or  carried  off."  A 
third  witness,  John  S.  Williams,  testines  that  he  recollects  no  instance 
of  property  which  had  been  occupied  by  troops  being  spared  by  the 
Indians  when  they  had  an  opportunity  to  destroy  it ;  and  that  on  his 
return  to  Harford  Plantation,  shortly  after  its  evacuation  by  the  troops, 
he  found  it  destroyed;  but  that  the  cotton  plantation  of  General  J.  M. 
Hernandez  and  the  dwelling-house  of  Mr.  Long,  which  had  not  been 
occupied  by  the  troops,  and  were  both  within  two  or  three  miles  of 
Harford  Plantation,  had  not  been  attacked  or  injured. 

There  were  eleven  plantations  in  an  exposed  condition,  and  a  por- 
tion of  the  militia  of  Florida,  under  the  command  of  Major  Putnam, 
were  ordered  to  the  south  for  their  protection.  Four  of  them  were 
occupied  as  military  posts,  and  the  houses  and  property  on  these  four, 
as  well  as  the  houses  and  property  on  all  the  rest,  except  three,  were 
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destroyed  by  the  Indians.  Those  three  (Mr.  Long's^  one  of  General 
Hernandez's,  and  Mr.  Dnpont's)  were  spared.  Four  of  the  planta* 
tions  were  occupied  as  military  posts,  and  the  property  on  those  four 
was  destroyed ;  but  the  property  on  four  of  those  which  were  not  so 
occupied  was  also  destroyed.  It  would  seem,  therefore,  that  those 
which  escaped  were  spared  not  because  they  were  not  occupied  as  mili- 
tary posts,  but  for  some  other  reason.  The  truth  is,  there  was  no 
known  rule  of  warfare  amongst  the  Seminole  Indians  to  discriminate 
between  private  and  public  pro^rty,  or  between  private  property  oc- 
cupied as  a  military  post  and  private  property  not  so  occupied.  Hence 
we  cannot  say  that  the  petitioner's  property  was  destroyed  in  conse- 
quence of  its  having  been  occupied  as  a  military  post.  The  petitioner's 
claim  cannot,  therefore,  be  sustained  on  this  ground,  nor  does  it  seem 
to  us  that  it  can  be  sustained  on  any  other  ground. 

The  petitioner  makes  no  claim  for  the  occupancy  of  her  plantation 
by  the  Florida  troops,  or  for  their  sustenance  whilst  it  was  so  oocn- 
pied,  but  her  claim  is  only  for  the  value  of  the  property  left  on  it 
when  it  was  abandoned  by  those  troops,  and  interest  on  such  value. 

Our  opinion  is,  that  she  is  not  entitled  to  relief. 


36th  Ck^NOEESs,  \   HOUSE  OF  REPRESENTATIVES.    J  Rkp.C.O. 
Ist  Session.     S  I  ^o*  232. 


ASBURY  W.  KIRK  AND  OTHERS,  HEIRS  AND  LEGAL  REP- 
RESENTATIVES OF   JOHN  CAMPBELL. 


Fkbbuast  11,  1860. — Reported  from  the  Court  of  Claims ;  committed  to  a  Committee  of 

the  Whole  House,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  Hovse  of  Bepreaentativee  of  the  United 

States  in  Congress  a^ernbUd: 

The  Coart  of  Claims  respectfally  presents  the  following  documenta 
ashe  report  in  the  case  of 

ASBURY  W.  KIRK  AND  OTHERS,  HEIRS  AND  LEGAL  REP- 
RESENTATIVES  OF  JOHN  CAMPBELL,  vs.  THE  UNITED 
STATES. 

1.  The  petition  of  the  claimant. 

2.  Original  documentary  evidence  offered  by  claimant  transmitted 
to  the  House  of  Representatives. 

3.  Original  documentary  evidence  in  behalf  of  the  government, 
transmitted  to  the  House  of  Representatives. 

4.  Claimant's  brief. 

5.  United  States  Solicitor's  brief. 

6.  Opinion  ot  the  Court  adverse  to  the  claim,  by  Judge  Loring. 

7.  Opinion  by  Judge  Scarburgh  concurring. 

8.  Papers  filed  in  the  case  but  not  approved  by  either  party,  trans- 
mitted to  the  House  of  Representatives  in  separate  envelope. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  andafElxed  the 

r       ^  seal  of  said  court,  at  Washington,  this  day  of  — 

l-^'  ®'J  A.  D.  1860. 

SAM'L  H.  HUNTINGTON. 

Chief  Clerk  of  Court  of  Claims. 


ASBURY  W.    KIBK. 


UNITED  STATES  COURT  OF  CLAIMS. 


AsBURY  W.  Kirk  and  others^  Heirs  and  Legal  Representatiteb  of 

John  Campbell,  va.  The  United  States. 

Petition, 

To  the  honorable  the  Jvdges  of  the  Court  of  Claims : 

The  petition  of  Asbury  W.  Kirk,  Julia  S.  Kirk,  James  N.  Van 
Antwerp,  Salina  Van  Antwerp,  Sarah  C!ooper,  William  Cooper,  and 
Thomas  Cooper,  the  heirs  and  legal  representatives  of  John  Campbell, 
late  of  the  city  of  New  York,  respectfully  represents  : 

That  the  said  John  Campbell,  their  ancestor,  rendered  services  to 
the  United  States  in  the  capacities  of  barrack  and  foragemaster  and 
assistant  quartermaster  general^  during  the  period  beginning  the  25th 
of  December,  1776,  and  ending  the  25th  of  July,  1785,  whereby  he 
became  a  creditor  of  the  United  States  for  a  considerable  amount  of 
money  ;  that  although  he  rendered  his  accounts  as  required,  and  not- 
withstanding his  most  strenuous  efforts  to  effect  a  settlement  thereof, 
and  which  efforts  were  continued  without  intermission  till  a  very  short 
time  before  his  death,  in  April,  1798,  he  did  not  succeed.  That  after 
his  death,  on  the  application  of  his  heirs  and  legal  representatives. 
Congress  passed  an  act,  approved  March  2,  1833,  authorizing  and  re- 
quiring the  accounting  officers  of  the  Treasury  '^  to  audit  and  adjust 
upon  principles  of  equity  and  justice,  the  claims  and  accounts  of  the 
heirs  and  representatives  of  John  Campbell,"  &c.^  and  to  pay  the 
amount  that  should  be  found  due. 

That  in  pursuance  of  said  act,  a  settlement  of  said  claims  and  ac- 
counts was  made  by  the  accounting  officers^  who  ascertained  and  cer- 
tified that  a  net  balance  of  $6,695  21  was  due  to  the  said  John  Camp- 
bell, ancestor  of  the  claimants,  for  his  personal  services  rendered  as 
aforesaid,  at  the  time  when  his  said  official  services  terminated,  to 
wit,  the  25th  day  of  July,  1785 ;  to  which  day  they  calculated  his 
pay,  &c.,  ^'in  conformity  with  the  opinions  and  representations  of 
Colonel  Pickering,"  who  was  quartermaster  general  from  August, 
1780,  until  the  office  was  abolished  in  July,  1785,  and  who,  conse- 
quently, the  accounting  officers  very  justly  concluded,  '*  was  a  proper 
and  competent  judge  in  the  case." 

Also,  that  Major  Campbell  himself  while  endeavoring  to  effect  a 
settlement  of  his  accounts,  claimed  and  demanded  an  allowance  of  in- 
terest on  such  balance  as  should  be  fouud  to  be  due  to  him ;  and 
which,  doubtless,  he  did  in  virtue  of  the  resolution  of  Congress  pass- 
ed the  3d  of  June,  1784,  allowing  '^an  interest  of  six  per  cent,  per 
annum  to  all  creditors  of  the  United  States,  for  supplies  furnished  or 
services  done,  from  the  time  that  the  payment  became  due,"  and  his 
heirs,*  in  their  statement  made  from  his  papers,  also  claimed  an  al- 
lowance of  interest  on  such  balance  as  should  be  found  to  have  been 
due  to  him  from  the  time  the  payment  or  payments  thereof  became 
due  till  paid ;  but  the  accounting  officers,  overlooking  the  resolution 
of  the  3d  of  June,  1784,  referred  to  above^  inadvertently,  it  is  to  be 
presumed,  made  no  allowance  of  interest  on  the  amount  they  found 
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to  have  been  due  to  Major  Campbell  as  aforesaid,  because  they  were 
not  expressly  required  by  the  terms  of  the  act  so  to  do ;  neither  did 
they;  in  calculating  his  pay,  &c.,  for  his  services  done  from  Decem- 
ber 25,  1776,  to  July  25,  1785,  make  any  allowance  of  interest  on  the 
same  from  the  several  periods  when  the  payments  became  due,  as 
manifestly  it  was  their  duty  to  have  done,  in  virtue  of  the  resolution 
of  1784,  and  the  act  of  1833,  under  which  the  settlement  was  made  as 
aforesaid.  So  contrary  was  this  to  the  expectation  of  the  claimants, 
who  believed  that  the  interest  was  as  justly  and  legally  due  as  the 
principal,  that  their  attorney  would  not  receive  the  amount  awarded 
without  expressly  reserving  in  the  body  of  the  receipt  the  right  of  the 
claimants  to  apply  afterwards  for  the  interest ;  and  they  did  apply  for 
the  same  to  the  23d  Congress ;  and  at  the  first  session  thereof  the 
case  was  reierred  in  the  House  of  Representatives  to  the  Committee  on 
Bevolutionary  Claims  ;  but  it  was  not  reported  uppn  during  that  ses- 
sion.    (See  House  Journal,  p.  127.) 

At  the  first  session  of  the  24th  Congress,  the  Committee  on  Bevo- 
lutionary Claims  of  the  House  of  Representatives,  to  which  it  was  re- 
ferred, disregarding,  or  not  considering  the  resolution  of  June  3, 1784,' 
and  erroneously  regarding  it  as  an  unliquidated  claim,  made,  for  that 
reason,  an  adverse  report  (See  Reports,  House  Doc,  No.  160^  and 
Journal,  p.  62.)  The  report  was  laid  on  the  table  and  received  no 
further  action. 

At  the  second  session,  25th  Congress,  the  claim  was  referred  again, 
in  the  House  of  Representatives,  to  the  Committee  on  Revolutionary 
Claims,  and  a  favorable  report  was  made  thereon,  accompanied  by  a 
bill  for  the  payment  of  the  interest  as  in  cases  of  certificates  of  fund- 
ed debt.  It  was  read  and  referred  to  the  committee  of  the  whole 
House,  but  was  not  reached  that  session.  (See  Jouftial,  p.  391,  and 
House  Doc,  Reports  No,  673,  and  Bills,  No.  651.) 

At  the  third  session,  same  (25th)  Congress,  the  bill  (No.  651)  re- 
ported at  the  previous  session,  was  taken  up  and  again  referred  to  the 
Committee  of  the  whole  House,  but  there  was  no  further  action  on  it 
that  session.     (See  Journal,  House,  p.  380.) 

And  again,  at  the  first  session,  26th  Congress,  the  Committee  on 
Bevolutionary  Claims,  to  which  the  case  had  been  referred,  (House  of 
Representatives,)  made  a  favorable  report  accompanied  by  a  bill  for 
the  payment  of  the  interest.  It  was  read  and  referred  to  the  whole 
House,  but  was  not  reached  that  session.  (See  House  Journal,  pp., 
165,  281,  Reports  No.  440,  and  Bills,  No.  35y.) 

At  the  second  session,  27th  Congress,  House  of  Representatives,  an 
adverse  report.  No.  36,  was  made  by  the  Hon.  Hiland  Hall,  of  the 
Committee  on  Revolutionary  Claims,  which  was  recommitted ;  and 
the  same — same  session — made  an  adverse  report,  (No.  860^)  on  the 
false  ground  that  the  said  claim  had  been  finally  settled  and  closed  in 
the  lifetime  of  John  Campbell.  The  report  was  laid  on  the  table. 
(See  Journal,  p.  62.) 

At  the  first  session,  29th  Congress,  the  claim  was  laid  before  the 
Senate,  and,  it  seems,  without  investigation,  received  an  adverse  re- 

e)rt  from  the  committee  to  which  it  was  referred.    (See  Senate  Reports, 
o.  196.) 
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In  the  year  1350,  the  Treasury  Department  having  allowed  and 
paid  the  interest  in  a  few  cases,  on  the  amounts  found  due  to  claim- 
ants upon  settlements  made  in  pursuance  of  acts  of  Congress  of  simi- 
lar tenor  to  that  under  which  John  Camphell's  heirs  and  representa- 
tives was  settled  in  1833,  said  heirs,  &c.,  took  an  appeal  to  that  de- 
partment, and  asked  for  a  revision  of  the  settlement  of  their  claim, 
and  a  reconsideration  of  the  question  of  the  allowance  of  the  interest ; 
but  the  Comptroller  refused  to  re-open  the  case,  upon  the  erroneous 
ground  that  the  claim  was  barred  by  statutes  of  limitation. 

Since  then  it  has  rested,  till  this  appeal  to  the  honorable  the  Court 
of  Claims,  where  your  petitioners  hope  to  receive  that  justice  which 
has  been  sought  so  long  elsewhere  in  vain. 

The  claim  is  for  the  amount  that  was  due  to  John  Campbell  for  his 
services  done  as  barrack  and  forage  master,  and  assistant  deputy 
quartermaster  general,  from  the  25th  day  of  December,  1776,  to  the 
25th  day  of  July,  1785^  with  interest  thereon  as  the  payments  became 
due,  according  to  the  provisions  of  the  resolution  of  3d  of  June,  1784, 
till  paid,  deducting  such  payments  as  have  been  received  on  account 
of  the  same,  by  John  Campbell  himself,  or  his  heirs  and  representa- 
tives, as  per  statement  of  the  account  herewith,  marked  as  exhibit  A. 

And  your  petitioners  will  pray,  &c. 

J.  F.  POLK, 
Oounael  for  Claimanta. 


A. 

STATEMENT  OF  THE  CLAIM. 

The  United  Stains  in  account  with  Ashuary  W.  Kirh^  Julia  S.  Kirk^ 
James  N.  Van  Antwerp j  Salina  Van  Antwerp^  Sarah  Cooper^  Wil- 
Ham  Cooper  J  and  Thomas  Cooper^  heirs  and  representatives  of  John 
CampibeUj  late  of  New  York, 

Dr. 

To  the  interest  arising  from  |6,695  21,  the  amount  found  due  to  the 
lieirs  and  representatives  of  John  Campbell,  late  of  New  York,  for  his 
services  rendered  to  the  United  States,  beginning  the  25th  of  Decem- 
ber, 1776,  and  ending  the  25th  July,  1785,  as  appears  per  settlement 
made  by  the  accounting  officers  of  the  Treasury,  and  certified  the  10th 
of  June,  1833,  in  pursuance  of  an  act  of  Congress  the  2d  March,  same 
year,  for  their  relief,  &c. ,  as  follows : 

This  sum,  computed  at  6  per  cent,  per  annum  on  the 
q^uarterly  amounts  due,  at  $75  per  month,  and  3  ra- 
tions a  day  for  himself  and  servant^  at  10^  pence  New 
York  money — 10 i'^V cents — per  ration,  being  $275  per 
quarter,  beginning  the  25th  March,  1777,  when  pay- 
ment of  the  1st  quarter  became  due,  and  continue  on 
his  pay  to  the  25tti  June,  and  rations  to  the  15th  July, 
1780,  when  his  rations  ceased  by  resolution  of  Congress, 
on  each  three  months'  compensation,  brought  down  to 
March  25,  1858 $18,389  26 
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This  sum,  computed  the  same  way  on  the  quarterly 
amounts  due  for  his  pay  only,  being  |225  for  each 
three  months,  beginning  the  25th  September,  1780, 
and  ending  the  25th  July,  1T85,  when  his  service  ter- 
minated; the  interest  computed,  as  above,  on  each  three 
months'  compensation,  to  March  25,  1858 20,610  T5 

This  sum,  the  amount  of  interest  arising  from  $287  64', 
allowed  in  the  settlement  10th  June,  1833,  made  un- 
der the  act  2d  March  same  year,  as  aforesaid,  for  his 
travelling  expenses  between  June  1778,  and  January, 
1784,  computed  from  25th  March,  1781 — about  the 
middle  of  the  period— to  the  25th  March,  1858 1,328  89 


$40,328  89 


Cr. 


By  this  sum,  the  amount  of  interest  arising  from 
$2^027  82,  not  accounted  for  by  Major  Campbell,  as 
per  John  Crosby's  statement,  and  deducted  from  his 
compensation  by  theaccOunting  officers  of  the  Treasury, 
in  their  settlement  made  the  10th  June,  1833,  in  pur- 
suance of  the  act  of  2d  March,  1833,  for  relief  of  John 
Campbell's  heirs,  &c.,  and  is  embraced  in  the  sums  on 
which  the  interest  per  contra  is  calculated  ;  an  J,  there- 
fore, the  interest  arising  therefrom  should  be  here 
credited.  Belonging  to  the  period  between  August, 
1780,  and  July,  1785,  it  would  seem  proper  to  compute 
the  interest  on  the  whole  sum  from  a  day  about  mid- 
way between  those  dates — say  from  1st  February,  1783, 
to  the  25th  March,  1858,  being  75  years,  1  month,  and 
25  days 9,143  76 

By  this  also — the  interest  on  $1  11,  the  excess  of  the 
amount  on  which  interest  is  calculated  per  contra — be- 
ing an  er^or  in  reducing  the  value  of  the  rations  to 
federal  currency,  computed  for  77  years  to  the  25th 
March,  1858 5  13 

Balance  due  to  John  Campbell's  heirs 31,180  00 

$40,328  89 


Schedule  of  testimony  in  the  case  of  A.  Kirk  and  others,  heirs  and  rep- 
resentatives of  John  Campbell,  deceased,  an  assistant  deputy  quar- 
termaster general  in  the  army  of  the  revolution,  relied  on  by  the 
petitioners  to  sustain  their  claim,  to  wit : 

6.  (No.  2,  red  figures.)  Statement  of  the  claim  as  adjusted  and  al- 
lowed by  the  accounting  o£Scers  under  the  act  of  March  2,  1833. 

8.  (No.  3,  do.)  Deposition  of  Gamaliel  B.  Sawyer,  of  the  city  of  New 
York. 
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(No.  6,  red  figures.)  Certificate  of  Col.  Timothy  Pickering.  (A  copy.) 

(No.  16.)  Deposition  of  James  L.  Sawyer.  (It  consists  of  two 
pages  detached  from  the  rest  of  this  number,  and  is  numbered  in  pen- 
cil at  the  right  hand  corner  at  top,  67.) 

(No.  46,  red  ink.)  Extract  from  '^  An  account  of  disbursements  by 
John  Campbell,  A.  D.  Q.  M.  Gl."  &c.,  as  per  paper  herewith  marked 
X  No.  1. 

(No.  47,  do.)  Extracts,  as  per  same  paper,  X,  (second  page.) 

(No.  48,  do.)  '^Account  of  disbursements  in  the  quartermaster 
general's  department  by  John  Campbell,   assistant  deputy  quarter- 
master for  the  post  at  Continental  village,  from  August  Ist  to  Novem- 
ber 30,  1780,  inclusive." 
.    Extracts  therefrom,  as  per  paper  herewith,  marked  X  No.  2. 

Letter  from  Commissioner  of  Pensions,  February  23,  1857,  to  J.  F. 
Folk.     Envelope  marked  [        ] 

AflSdavits  of  Peter  Cooper,  A.  W.  Kirk,  and  J.  W.  Hunter,  testi- 
fying to  the  death  of  Thomas  and  Sarah  Kirk,  Gamaliel  B.  Sawyer, 
and  James  L.  Sawyer.     Envelopes  marked  thus  [        ] 

(No.  860.)  Extracts  from  committee  report.  No.  860,  House  of  Rep- 
resentatives, 2d  session  27th  Congress. 

(Chapter  104.)— Copy  of  act  2d  March,  1833,  chapter  104,  "  for  re- 
lief of  the  heirs  and  representatives  of  John  Campbell,  late  of  the  city 
of  New  York,  deceased. 


Washington,  D.  C,  Sepl.  7,  1858. 

Dear  Sir  :  The  foregoing  is  a  schedule  of  the  evidence  in  the  case 
of  A.  Kirk  and  others,  heirs  and  legal  representatives  of  John  Camp- 
hell,  deceased,  vs.  The  United  States. 

The  testimony  in  this  case  is  principally  documentary,  and  the  same 
has  some  time  been  closed ;  a  brief  has  already  been  filed. 
Very  respectfully,  your  obedient  servant, 

J.  F.  POLK, 
Counsel/or  Olaimanis, 
Samuel  Huntinoton,  Esq., 

Clerk  of  the  U.  S.  Court  of  Claims. 


ACCOUNTS  SETTLED  UNDER  THE  ACT  OF  1832. 

No.  63,093. 

The  United  States^  Dr.  to  the  heirs  and  representatives  of  John  Camp- 
beU^  late  of  the  city  of  New  York,  as  barrack  and  forage  master  ofid 
.    assistant  quartermaster  general. 

For  amount  of  the  following  sums  to  be  paid  to  them  in  pursuance  of 
an  act  of  Congress  for  their  relief,  approved  2d  March,  1833,  (page 
106-7)  : 

For  amount  of  his  pay  from  25th  December,  1776,  the 
date  of  his  appointment  by  H.  Hughes,  to  the  26th 
July,  1785,  when  the  Quartermaster's  department  was 
abolished,  8  years  7  months,  at  $75  per  month |7,725  GO 
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For  atnoant  of  allowance  for  4  rations  per  day,  as  agreed 
with  Mr.  Hughes,  from  26th  December,  1776,  to  15th 
July,  1780,  when  his  allowance  ofrationsy&c,  ceased 
by  resolution  of  Congress  of  15th  July,  1780,  at  lOJd. 
New  York  money,  per  ration,  1,299  days,  5,196  ra- 
tions, £227  6  6,  equal  to $568  31 

For  amount  of  allowance  for  1  ration  per  day,  for  a  ser- 
vant for  same  time,  being  1,299  rations,  £56  16  7^, 
equal  to 142  08 

For  amount  of  his  travelling  expenses  in  discharge  of 
his  duties,  from  June,  1778  to  January,  1784,  per 
their  (his)  own  statement 287  64 


From  which  deduct — 

The  balance  stated  to  be  due  from  him  on  set- 
tlement of  his  account,  from  August,  1780, 
to  the  termination  of  his  services,  exclu- 
sive of  pay  per  note  on  the  statement  of 
John  Crosby,  of  31st  December^  1799,  here- 
with   $2,841  03 

Deduct  amount  of  certificates  not  admitted 
by  Mr.  Crosby,  now  admitted,  as  per  note 
at  foot  of  said  statement 813  21 


8,723  03 


2,027  82 
6,695  21 

The  balance  claimed  by  the  heirs,  per  their  statement 
herewith,  is $36,084  56 

From  which  deduct  the  following  sums  : 
Amount  overcharged  for  Mr.  Campbell's  ra- 
tions, not  admitted $1,076  94 

Amount  overcharged  for  his  servant's  rations, 

not  admitted 269  23 

Amount  charged  for  forage  for  two  horses, 

not  admitted 1,316  25 

Amount  charged  for  interest,  not  admitted..    26,726  93 

29,389  36 

Balance  due,  as  above  stated $6,695  21 

Auditor's  Office,  May  31,  1833. 

WM.  PARKER. 

By  numerous  letters  and  certificates  herewith,  from  highly  respecta* 
ble  characters,  it  appears  that  Major  John  Campbell  was  considered 
as  a  faithful,  active^  and  meritorious  oi&cer,  and  that  he  served  during 
the  whole  of  the  revolutionary  war,  and  for  some  time  after,  in  various 
capacities,  but  chiefly  in  that  of  assistant  deputy  quartermaster  gea- 
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eral.  His  aocotmt,  however,  with  those  of  his  immediate  saperior^ 
H.  Hughes,  to  whom  they  were  rendered,  having  been  destroyed  by 
fire,  no  view  has  been  or  could  be  given  of  the  expenditures  an- 
terior to  the  month  of  August,  1T80,  when  the  department  was  new 
modelled,  and  placed  under  the  direction  of  Colonel  Timothy  Pickering, 
who  continued  as  head  thereof  until  its  final  abolition  in  July,  1785. 
This  statement,  therefore,  is  necessarily,  and  almost  exclusively,  con- 
fined to  the  items  of  pay,  subsistence,  and  travelling  expenses,  the 
first  of  which  (his  pay)  is  allowed  at  the  highest  rate  throughout  his 
whole  term  of  service,  in  conformity  with  the  opinions  and  representa- 
tions of  Colonel  Pickering,  who,  it  is  conceived,  was  a  proper  and 
competent  judge  in  the  case. 

The  charge  of  forage  made  by  the  claimant  is  not  admitted,  because 
forage  is  an  article  which  it  is  supposed  might  and  should  have  been 
drawn  in  kind,  and  because^  if  any  balance  was  justly  due  under  thia 
head,  it  is  considered  as  fully  covered  by  the  liberal  rate  and  extension 
of  pay.  Moreover,  no  allowance  of  the  kind  is  mentioned  in  the  act 
of  Congress. 

The  rules  of  settlement  at  the  Treasury  do  not  permit  the  allowance 
of  interest^  except  where  it  is  specially  provided  for  in  cases  of  contract, 
or  expressly  authorized  by  law.  Consequently,  the  items  of  interest 
charged  by  said  claimants  has  been  deemed  inadmissable. 

R.  HARRISON. 

Auditor's  Office  jJune  10,  1833. 

Comptboller's  Office,  June  10,  1852. — ^Examined. 

WM.  ANDERSON. 

Treasury  Department, 
Register's  Office^  January  11,  1834. 

I  certify  that  the  aforegoing  is  a  true  copy  of  the  original  on  file 
in  this  office. 

T.  L.  SMITH,  Register. 


Deposition  of  G.  B,  Sawyer. 

Gamaliel  B.  Sawyer,  of  the  city  of  New  York,  being  sworn,  de- 
poses and  says :  That  in  the  winter  of  1838  he  came  to  Washington 
for  the  heirs  of  Major  John  Campbell  to  attend  to  their  claim  then 
pending  before  the  Committee  of  Revolutionary  Claims.  It  was  placed 
m  charge  of  the  Hon.  Mr.  Potter,  of  Pennsylvania,  then  recently  ap- 
pointed a  member  of  that  committee.  He  made  a  call  for  the  ori- 
ginal papers^  on  which  the  allowance  of  1833  was  made,  and  by  the 
permission  of  the  honorable  Secretary  of  the  Treasury  those  papers 
were  sent  to  him  at  his  room.  Although  I  considered  that  the  allow- 
ance of  1833  was  res  adjudicata,  being  made  by  the  accounting  officers 
of  the  Treasury  under  the  requisition  of  an  act  of  Congress,  in  which 
opinion  Mr.  Potter  seemed  to  concur,  he  made  the  call  for  the  papers 
at  my  suggestion,  with  a  view  to  their  bearing  on  the  equity  pleaded, 
in  addition  to  the  legal  right  claimed  of  allowing  interest.    They  con^ 
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sisted  of  a  large  mass  or  bundle  of  papers,  comprising  vonchers  for 
disbursements,  accounts,  letters,  testimonials,  and  were  thoroughly 
and  carefully  examined  by  Mr.  Potter  at  his  room  and  by  myself, 
(who  had  not  seen  them  before,  but  only  the  imperfect  abstract  made 
by  my  brother  in  1830  and  embodied  in  the  pamphlet  hereto  attached.) 
The  examination  occupied  two  or  three  evenings,  and  the  result  was 
his  report  of  March  13,  1838. 

I  remained  some  time  after  at  Washington  till  I  became  satisfied 
that  the  bill  would- not  be  reached ;  and  being  desirous  of  procuring 
copies  of  the  testimonials  of  the  character  of  Major  Campbell  for  his 
family,  I  discorered  on  inquiry  that  the  papers  had  not  been  returned 
to  the  Auditor's  office.  I  immediately  apprised  Mr.  Potter  of  the 
fact,  who  said  he  was  quite  sure  he  had  placed  the  bundle  on  the  table 
of  the  clerk  of  the  House,  and  directed  them  to  be  returned  to  the  office 
by  a  proper  messenger.  Mr.  Burch  and  his  clerks  immediately  insti- 
tuted a  search,  as  I  myself  did,  through  all  the  offices,  with  the  aid 
of  Mr.  Potter,  Mr.  Miller,  (First  Auditor,)  Mr.  Mount,  and  others, 
as  it  was  supposed  they  might  have  got  by  mistake  into  the  wrong 
office.  When  all  these  means  failed,  Mr.  Potter  suggested  that  the 
papers  might  have  possibly  got  into  the  trunk  of  his  wife  or  daughter, 
who  had  recently  returned  to  Pennsylvania.  He  wrote  me  at  New 
York,  after  his  return  home,  that  they  were  not  there.  I  came  to 
Washiogton  in  the  winter  of  1839  and  renewed  the  search,  but  to  no 
purpose.  Mr.  Burch,  after  the  session^  too,  had  made  a  most  thorough, 
search  for  them.  Believing  that  these  papers  would  explain  fully  all 
doubts  of  the  justice  of  the  claim,  I  have  had  hopes  of  finding  them, 
but  recently  and  most  reluctantly  I  despair  of  their  recovery. 

From  the  close  and  careful  examination  which  I  made  of  these  pa- 
pers while  in  Mr.  Potter's  possession^  I  am  confident  I  can  hardly  be 
mistaken  in  any  material  respect  as  to  their  character.  Mr.  Crosby's 
stated  account,  which  accompanied  his  letter  to  Mr.  Harrison  of  De« 
oember  31,  1792,  settled  aU  the  disbursements,  whether  of  money  or 
provisions,  from  the  commencement  of  his  (Major  Campbell's)  service 
as  assistant  quartermaster,  in  December,  1776,  to  its  termination, 
July  25,  1785.  The  debit  and  credits, />rtor  to  August,  1780,  were 
lumped^  and  subsequent  to  that  period  large  items  were  stated  on  both 
sides,  and  the  result  of  $2,841  03  against  Major  Campbell  arrived  at. 
Bat  it  was  expressly  stated  at  the  foot  of  the  account  that  his  pay^ 
subsistence,  &c. ,  during  the  whole  period  of  his  service,  were  left  out 
of  the  account  and  unadjusted,  and  when  ascertained  and  fixed,  the 
balance  due  him,  deducting  the  $2,841  03,  would  be  paid.  The  pa- 
pers showed  the  disallowance  of  charges  for  disbursements,  &c.,  made 
by  Major  Campbell  to  a  large  amount,  I  think  several  thousand  dol- 
lars, for  want  of  vouchers  lost  in  the  destruction  of  Colonel  llughes's 
house ;  and  I  am  confident  that  he  was  forage  master  less  than  a  year 
prior,  I  think,  to  December,  1776,  when  he  was  transferred  to  the 
Quartermaster's  department,  and  that  the  main,  if  not  the  only,  diffi« 
colty,  was  the  rate  of  pay  to  be  allowed  after  October  23,  1782,  to 
which  Colonel  Pickering's  letter  of  February  27,  1793,  refers. 

That  Mr.  Crosby's  stated  account  admitted  the  whole  amount  of 
Major  Campbell's  pay,  &c.,  due  him  from  the  commencement  of  his 
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service  to  its  termination,  dedacting  the  balance  of  $2,841  03,  I  am 
confident,  indeed  certain,  from  the  fact  that  in  a  printed  pamphlet 
drawn  up  by  me  soon  after  examining  the  papers,  as  before  stated,  I 
allege  the  fact  while  yet  fresh  in  my  recollection^  and  from  the  strong 
feeling  expressed  by  Mr.  Potter  of  the  hardship  of  settling  the  accounts 
of  Major  Campbell  only  so  far  as  to  bring  him  into  debt,  and  of  refus- 
ing to  allow  him  credit  for  his  pay  and  subsistence,  &c.,  which  would 
have  made  him,  on  the  basis  assumed  in  the  statement  itself,  a  cred- 
itor of  the  government  to  the  amount  of  five  or  six  thousand  dollars, 
whatever  ratio  of  allowance  was  adopted  from  October  23,  1782. 

As  to  the  certificates  of  public  debt  issued  to  Major  Campbell,  March 
'7,  1793,  on  instituting  a  search  for  the  original  papers  on  which  they 
were  made,  I  found  that  they  were  destroyed,  in  1814,  when  the  Brit- 
ish had  possession  of  Washington.  These  papers  are  entered  in  a 
register  made  s>on  after  of  the  papers  thus  lost  or  destroyed,  and  the 
register  is  in  the  office  of  Colonel  Nourse,  chief  clerk  of  the  Treasury 
or  Register  of  the  Treasury. 

There  were  among  the  papers  unfortunately  lost  by  Mr.  Potter,  a 
variety  of  papers,  letters,  &c.,  from  1793  to  1798,  to  the  Secretary  of 
the  Treasury,  and  Colonel  Pickering  and  others,  from  Major  Campbell, 
urging  a  settlement  of  his  accounts,  one  of  which  was  a  renewed  com- 
plaint of  the  hostility  of  the  Auditor,  Mr.  Simmons,  imputing  to  him 
the  declaration  that  he  (Major  Campbell)  never  should  be  settled 
with — others  adverting  to  his  state  of  health,  and  circumstances  which 
prevented  him  from  going  to  Philadelphia,  closing  with  his  power  of 
attorney  to  William  DeGrove,  dated  February  20,  1798,  authorizing 
him  to  recover  this  claim  from  the  United  States.  Regarding  the 
whole  question  of  debt  as  settled  by  the  decision  of  1833,  and  these 
papers  as  bearing  only  on  the  equity  of  allowing  interest,  and  not  an- 
ticipating their  loss,  I  made  no  copies  of  them,  their  dates,  &c.  I  ob- 
serve, too,  that  Mr.  Potter,  in  his  report  of  March  13, 1838,  states  ex- 
plicitly **  that  the  documentary  evidence  from  that  period  (1791)  down 
to  1798,  discloses  the  most  urgent  solicitations  and  earnest  appeals  to 
the  department  for  the  adjustment  and  settlement  of  his  accounts  by 
Major  Campbell;  and  as  an  item  of  his  '  documentary  evidence'  he  re- 
fers, at  the  close  of  his  report  to  this  power  of  attorney  to  his  friend 
William  DeGrove — almost  the  last  act  of  his  life."  There  was  an 
advance  made  by  Major  Campbell,  on  some  emergency,  of  a  thousand 
dollars  in  specie  for  the  purchase  of  supplies  for  the  army,  out  of  his 
own  pocket,  which,  by  an  arrangement  between  him  and  Colonel 
Pickering,  quartermaster-general,  was  to  be  specifically  paid  to  him, 
and  which  was  not  brought  into  the  general  account  by  Mr.  Crosby. 
I  ought  to  observe  that  my  recollection  of  the  transaction  might  have 
been  derived  from  conversation  with  Alderman  Cooper  and  Mr.  Kirk, 
instead  of  a  memorandum  or  voucher  included  in  the  mass  of  papers 
lost  by  Mr.  Potter.  Such  a  transaction  might  well  explain  the  allow- 
ance of  $1,103  65,  of  March  6,  1793,  referred  to  in  Mr.  Hall's  report 
of  January  6,  1842  ;  but  whether  that  was  the  fact,  or  that  Major 
Campbell's  name  was  employed  to  adjust  the  claims  of  some  of  his 
numerous  employes  and  agents  having  claims  which  could  only  be 
settled  in  his  name,  certain  it  is,  that  none  of  the  papers,  letters  &c., 
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Bubfiequent  to  March  6,  1793,  allnded  to  that  allowance  in  any  man- 
ner whatever. 

I  am  intimately  acquainted  with  Alderman  Cooper,  Mr.  Thomas 
Kirk,  and  of  course  with  my  brother  James  L.  Sawyer,  whose  depo- 
sitions are  subjoined.  For  benevolence,  integrity,  purity  of  character 
in  public  and  private  life,  there  is  not  a  citizen  of  New  York  of  any 
party,  sect,  or  description  who  stands  higher  than  Alderman  Cooper. 
Mr.  Kirk  is  a  venerable  gentleman — venerable  and  exemplary  in  every 
respect  through  his  whole  life.  With  Mrs.  Kirk  I  am  but  slightly 
acquainted,  but  that  acquaintance  is  enough  to  show  that  every  word 
of  her  statement  is  to  be  implicitly  relied  on.  Of  my  brother  it  does 
not  become  me  to  say  anything. 

The  heirs  of  Major  Campbell  know  the  wrongs  he  received  ;  but 
knowing  ihem  as  I  do,  I  religiously  believe  that  they  would  volun- 
tarily surrender  the  allowance  of  1833,  if  convinced  it  was  made  by 
mistake  or  error  of  any  sort;  but  they  know  that  of  the  thirteen  thousand 
dollars  due  him  at  the  close  of  his  service  he  got  nothing,  and  died. 
One  half  was  obtained  in  1833  ;  the  interest  refused  on  that ;  and  even 
they  subjected  to  reproach  as  having  urged  an  unjust  claim.  They 
ask  justice. 

GAMALIEL  B.  SAWYER. 

COIOCITTEB  BOOMS,  RbVOLUTIONART  ClAIMS, 

April  8, 1842. 
The  foregoing  affidavit  sworn  to  be  before  me. 

HILAND  HALL,  Chairman. 


Certificate  of  Timothy  Pickering. 

Philadelphia,  February  11,  1792. 

I  have  considered  the  services  of  Mr.  John  Campbell,  in  the  quar- 
termaster's department — the  attention  and  fidelity  with  which  they 
ever  appeared  to  have  been  rendered,  and  the  continuation  ot  his  pub- 
lic services  relative  to  the  affairs  of  the  department,  and  the  claims 
which,  after  the  dissolution  of  the  army,  were  to  be  explained  and 
ascertained,  especially  for  the  information  of  the  commissioners  for 
settling  the  demands  of  the  citizens  of  New  York,  and  his  loss  of  time 
and  expenses  therein — and  am  of  opinion  that  he  ought  to  be  allowed 
pay  during  the  time  above  charged  ;  that  io,  from  the  5th  of  August 
1780,  until  the  dissolution  of  the  quartermaster's  department,  the 
25th  of  July,  17b5.  Prior  to  the  5th  of  August  1780,  he  acted  in 
the  department  under  Colonel  Udney  Hay,  deputy  quartermaster 
general.  General  Green  being  quartermaster  general. 

TIMOTHY  PICKERING, 
Late  Quartermaster  General. 


Deposition  of  James  L,  Sawyer. 

James  L.  Sawyer,  of  the  city  of  New  York,  being  sworn,  says,  that 
he  has  been  employed  by  Alderman  Peter  Cooper,  to  advise  and  aid, 
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and  for  several  years  has  advised  and  aided,  in  the  prosecution  of  the 
claim  of  the  heirs  of  John  Camphell  against  ^he  United  States.  That 
in  the  months  of  January  and  February,  1830,  he  was  at  Washing- 
ton, as  was  also  said  Cooper,  where  deponent  first  became  acquainted 
with  this  claim;  that  he  then,  with  said  Cooper,  made  a  careful  exami- 
nation of  all  the  original  papers,  accounts,  and  correspondence  relating 
to  it,  and  at  that  time  made  an  abstract  of  those  papers,  &c.,  which  was 
in  substance  the  same  as  the  printed  ^  ^Abstract  of  the  evidence' '  attached 
hereto.  That  from  that  time  to  this,  or  until  he  paw  the  report  of  the 
6th  of  January,  1842,  of  the  Committee  on  Revolutionary  Claims,  made 
to  the  House  of  Representatives  at  the  present  session  of  Congress, 
he  had  never  heard  or  had  reason  to  suspect  that  any  certificate  of 
registered  debt  had  ever  issued  to  Major  Campbell  in  his  lifetime  oa 
account  of  this  claim,  or  (m  any  account ;  nothing  appeared  from  his 
papers,  books,  accounts,  or  correspondence — and  he,  deponent,  has  re- 
peatedly seen  all  the  papers,  &c  ,  which  have  been  in  the  hands  of 
Alderman  Cooper — to  warrant  such  a  belief,  or  even  to  render  it  possi- 
ble, from  those  papers,  that  any  such  certificate  had  or  could  have 
issued,  in  satisfaction,  or  in  part  payment  of  this  claim.  Deponent 
always  understood  from  Mrs.  Cooper  in  her  lifetime,  and  Mrs.  Kirk, 
fnow  the  only  surviving  child  of  Major  Campbell,)  and  from  their 
families,  that  at  the  time  of  Major  Campbell's  death  his  claim  against 
the  government  was  unsettled  and  unpaid,  as  the  various  committees  of 
Congress  and  as  the  accounting  ofiicers  in  the  Treasury  have,  until 
the  present  session,  invariably  decided,  whenever  this  claim  with  its 
vouchers  have  been  submitted  to  them.  That  the  character  and  the 
testimonials  of  the  character  of  Major  Campbell  forbid  the  belief  that 
this  account  and  claim  of  his  could  have  been  settled  in  March,  1793. 
That  by  no  rule  of  computation  applicable  to  this  claim,  known  to  de- 
ponent, could  $1,103  65  (the  amount  of  the  certificate  of  registered 
debt  issued,  as  the  report  of  the  present  session  says,  in  payment  and 
satisfaction  of  this  claim)  be  found  to  be  the  balance  due  upon  it  6th 
March,  1793.  That  deponent  believes^  therefore,  that  this  certificate, 
if  really  issued  in  the  name  of  the  original  claimant  in  this  case,  must 
have  issued  to  him  for  some  other  purpose,  and  not  in  payment  or 
satisfaction  of  this  claim. 

JAMES  L.  SAWYER. 

Sworn  to  this  26th  day  of  January,  1842,  before  me. 

STANLEY  SHERWOOD, 
Commissioner  of  deeds  for  the  city  and  county  of  New  York, 


Extracts  from  No.  46. 


*'  An  account  of  disbursement  by  John  Campbell y  A.  D,  Q.  M.  Gen.y 
at  Continental  village,  in  the  years  1778,  1779,  and  1780,  as  per  the 
several  books  and  papers  accompanying  this." 

4c  aK*4c:|c4c4e*4e 

^'  Contingent  expenses — So  much  to  Noadiah  Hubbard  and  John 
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Campbell,  P.   W.  M  ;  so  much  expended  on  the  road,  impressing 
teams,  &c.,  £573  13s  4d." 

Similar  entry  on  second  page  of  a- '^Statement  of  moneys  paid 
by  John  Campbell,  A.  D.  Q.  M.  G'l,"  &c.,  accompanying  the  above 
named  account. 


Extr acta  from  No.  47. 

*'  MEMORANDUM  OF  CASH  PAID  ON  ACCOUNT,  JkO. 

*'1779. 

"  August     18.— John  Campbell,  W.  M £120 

'*  31. — John  Campbell,  W.  M.,  three  vouchers  for 

cash  on  account,  date  I3th  August,  13th 

September,  and  6th  October^  1779 240 

'*  November    8. — John  Campbell,  W.  M.,  paid 80 

**Paid,  11.— John  Campbell,  paid 80 

**  1780 

"  January     10.— John  Campbell,  W.  M 148 

i<  16.- John  Campbell,  W.M 148" 


No.  48. — Account  of  Duiburaementa  in  the  Qtuirtermaster  GeneraVa  De- 
partment j  by  John  Campbell^  aaaiatant  deputy  quartermaster^  for  the 
post  at  Continental  village,  from  August  1  to  November  30,  1780, 
inclusive. 

EXTRACTS,  VIZ  : 

!*  **  Date :  1780,  August  2. — No.  of  voucher  1.  To  whom  paid  and 
for  what.  To  cash  paid  John  Campbell,  jr.,  P.  W.  M,  on  account 
of  a  company  of  teamsters  and  batteau  men,  in  continental  money 
£28. 

"  August  8. — No.  of  voucher  3.  To  ditto  paid  John  Campbell,  jr., 
P.  W.  M.  on  account  of  his  company,  £40." 

There  are  seven  other  entries  on  the  same  and  the  next  page 
of  the  aforesaid  account  precisely  similar  to  the  last  of  the  two  fore- 
going, excepting  dates  and  amounts. 


Letter  from  the  Commiaaioner  Penaiona  to  J.  F,  Polk. 

Pension  Office,  February  23, 1857. 

Sir  :  In  reply  to  your  letter  of  this  date,  relative  to  the  case  of  John 
Campbell,  an  officer  ot  the  New  York  continental  line  in  the  war  of 
the  revolution,  I  have  to  state,  that  the  name  of  ^' John  Campbell,  is 
returned  on  the  record  of  said  line  as  a  lieutenant  of  artillery,  and  as 
being  entitled  to  commutation  pay  and  bounty  land  from  the  United 
States. 

It  appears  from  the  records  of  this  office,  that  land  warrant  No.  397> 
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for  two  hundred  acres,  issued  February  3, 1792,  to  John  Campbell,  a 
lieutenant  of  artillery  of  the  New  York  line,  and  also  that  certificates 
amounting  to  $2,000,  were  issued  to  the  aforesaid  o£Scer  on  the  1st 
May,  1784,  the  same  being  in  fiill  for  his  commutation  pay. 
Very  respectfully,  your  obedient  servant, 

GEO.  0.  WHITINQ, 
Commissioner  of  Pensiona. 
J.  F.  Polk,  Esq.,  Present. 


Affidavit  of  Peter  Cooper. 

State,  county,  and  crry  op  New  York,  ss. 

I,  Peter  Cooper,  do  solemnly  swear  that  I  am  the  nephew  of  Thomas 
Kirk  and  Sarah  Kirk,  both  deceased  ;  that  I  know  of  my  own  know- 
ledge of  the  death  of  both  of  the  said  parties,  I  having  attended  the 
funeral  of  both  parties,  they  having  been  buried  in  my  plot  of  ground 
in  the  Greenwood  Cemetry  in  the  city  of  Brooklyn. 

I  do  also  swear  that  I  was  acquainted  with  Gamaliel  B.  Sawyer  and 
James  L.  Sawyer  both  during  their  life,  they  both  having  been  em- 
ployed by  me  in  the  transaction  of  business,  and  from  information  I 
have  every  reason  to  believe  they  are  both  dead. 

PETER  COOPER. 

Subscribed  and  sworn  to  before  me,  this  22d  day  of  August,  1857. 

CHARLES  NEWTON, 

U.  tS.  Commissioner. 


Affidavit  of  A.  W.  Kirk. 

State  op  New  York,  Kings  County j  city  of  BrooklyUy  ss. 

I,  Asbury  W.  Kirk,  do  solemnly  swear  that  I  am  the  son  of 
Thomas  and  Sarah  Kirk,  and  that  Thomas  Kirk  departed  this  life  on 
or  about  the  10th  day  of  October,  A.  D.  1851,  and  that  Sarah  Kirk 
departed  this  life  on  or  about  the  29th  day  of  December,  A.  D.  1855, 
and  that  I  was  present  at  the  death  of  said  Thomas  Kirk,  and  that  I 
saw  the  said  Sarah  Kirk  within  an  hour  after  her  death,  I  having  been 
from  home  at  the  precise  time  of  her  death  ;  I  do  also  swear  that  I  was 
acquainted  with  James  L.  Sawyer,  and  that  I  have  good  and  sufficient 
reasons  for  believing  that  said  James  L.  Sawyer  is  dead,  as  the  records 
of  the  New  York  custom-house  show  that  he  died  on  the  20th  day  of 
November,  A.  D.  1850,  previous  to  which  he  was  employed  as  a  clerk 
in  said  custom-house. 

A.  W.  KIRK. 

Subscribed  and  sworn  before  me  this  2l8tday  of  August,  1837. 

C.  B.  SIMONSON, 

Commissioner  of  Deeds. 
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State  op  New  York,  County  of  Kings ^  as. 

I,  William  H.  Campbell,  clerk  of  the  county  of  Kings,  do  hereby 
certify  that  0.  B.  Simonson,  whose  name  is  subscribed  to  the  certifi- 
cate of  proof  or  acknowledgment  to  the  annexed  instrument  and 
thereon  written,  was,  at  the  time  of  taking  such  proof  or  acknowledg- 
ment, a  commissioner  of  deeds  in  and  for  the  city  of  Brooklyn,  in  said 
county,  dwelling  in  said  city,  commissioned  and  sworn,  and  duly  au- 
thorized to  take  the  same.  And,  further,  that  I  am  well  acquainted 
with  the  handwriting  of  such  commissioner,  and  verily  believe  the 
signature  to  the  said  certificate  of  proof  or  acknowledgment  is  genuine* 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  affixed  the 
[s.  L  ]  seal  of  said  county,  this  22d  day  of  August,  1857. 

W.  H.  CAMPBELL,  Clerk. 


Affidavit  of  J.    W,  Hunter. 

State,  county,  and  cnr  or  New  York,  ss. 

I,  John  W.  Hunter,  assistant  auditor  of  the  custom-house  for  the 
district  of  New  York,  do  solemnly  swear  that  I  was  acquainted  with 
James  L.  Sawyer,  who  died  while  attached  to  the  custom-house  as  a 
clerk,  and  that  I  attended  his  funeral. 

J.  W.  HUNTER. 

Subscribed  and  sworn  before  me  this  22d  day  of  August,  1857. 

JOHN  C.  DEVEREUX, 
Court  of  Claims  Commissioner. 


Report  No.  860,  27^^  Cong.y  2d  session.  House  of  Fepresentatives. 

Adverse  report  to  the  claim  of  the  heirs  and  representatives  of  Jno. 
Campbell,  by  Mr.  Hall,  of  the  committee  on  Revolutionary  Claims. 

EXTRACTS. 

Page  1.  *^It  appears  that  John  Campbell  was  appointed  a  United 
States  forage-master  in  1776,  and  afterwards  an  assistant  deputy  quar- 
termaster for  New  York,  and  that  he  served  in  that  capacity  to  the 
close  of  the  war.  There  is  no  reason  to  doubt  that  Mr.  Campbell  was  a 
valuable  officer,  and  that  he  rendered  important  services  to  his  country. 
It  appears  that  up  to  the  month  of  August,  1780,  he  served  under  the 
superintendence  of  Hugh  Hughes,  a  deputy  quartermaster  general^ 
and  that  bis  accounts  and  vouchers  up  to  that  period  had  been  de- 
livered to  his  priucipal,  and  by  the  destruction  of  the  house  of  Hughes 
by  fire,  had  been  destroyed  about  the  year  1788.  This  destruction 
of  a  portion  of  his  papers,  with  other  circumstances  which  it  is  un- 
necessary to  detail,  prevented  the  settlement  of  his  accounts  under  the 
old  government.'' 

Page  2.  ^'John  Campbell  died  about  the  year  1798,  and  in  1829 
his  heirs  presented  a  petition  to  Congress,  asking  for  a  settlement  of  his 
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accounts  as  foragemaster  and  quartermaster,  upon  which  petition  a 
favorable  report  was  made  by  the  Ciommittee  on  Revolution  Claims  oa 
the  5th  of  March,  1830,  which  report  appears  to  have  been  adopted 
by  the  committee  of  the  subsequent  Congress ;  and  on  the  2d  of  March, 
1833,  an  act  was  passed  directing  the  adjustment  of  the  accounts,  by 
virtue  of  which  the  petitioners  received  from  the  treasury  the  sum  of 
^6,695  20,  as  before  stated.  At  the  time  of  the  receipt  of  this  sum, 
the  petitioners  claimed  interest  on  the  same  from  the  revolutionary 
period,  but  the  claim  for  interest  was  rejected,  the  petitioners  protest- 
ing against  its  disallowance. 

'^  The  petitioners  afterwards  applied  to  Congress  for  the  interest 
which  had  been  thus  disallowed,  and  on  the  examination  of  the  claim 
before  the  Committee  on  Revolutionary  Claims,  the  papers  on  which 
the  act  of  March  2,  1833,  had  been  passed  were  withdrawn  irom  the 
treasury,  and  while  in  the  care  of  Mr.  Potter,  a  member  of  the  com- 
mittee, and  as  it  would  seem  without  the  fault  of  the  claimants,  they 
were  lost.  Mr.  Potter,  from  the  Committee  on  Revolutionary  Claims, 
made  a  favorable  report  on  the  petition  for  interest  on  the  13th  of 
March,  1838,  and  the  same  has  been  adopted  by  several  subsequent 
committees." 

Page  4.  '*  It  appears  by  the  letter  of  Mr,  Crosby,"  (the  Auditor's 
clerk,  who  examined  the  accounts,)  *'  which  is  dated  December  31, 
1792,  that  he  had  found  Mr.  Campbell  chargeable  with  sums  to  the 
amount  of  |48,148  81,  and  that  ho  was  entitled  to  credit,  exclusive 
of  his  pay,  to  the  amount  of  $45,307  78,  leaving  a  balance  against 
him  of  $2,841  03.  The  reason  why  the  pay  of  Mr.  Campbell  had 
not  been  credited  by  Mr.  Crosby,  is  stated  by  him  to  have  been  that 
'  it  yet  remained  to  be  fixed  to  what  period  and  at  what  rate  his  pay 
was  to  be  extended.' "  »  *  *  <<  After  making  some  remarks  upon 
the  charges  which  had  been  disallowed  for  the  want  of  vouchers,  ne" 
(Major  Campbell,  in  a  letter  of  the  6th  January,  1793,)  ^'asksthe 
Auditor,  ^  will  you  settle  my  accounts,  and  pay  the  balance  to  the 
time  Colonel  Pickering  shall  say  I  am  entitled,  from  August  6, 1780? 
Will  you  pay  the  interest  on  such  balance  as  shall  appear  to  be  due 
•on  such  settlement?  '  He  then  inquires  of  the  Auditor  whether  he 
will  settle  certain  accounts  of  his  clerks  and  others,  who  had  served 
tinder  him,"  &o. 

Page  6.  <'0n  the  before  mentioned  statement  of  Mr.  Crosby,  the 
report  of  March  6,  1830,  was  predicated,  and  the  act  of  March  2, 
1833,  passed.  In  the  adjustment  of  the  claim  at  the  treasury  under 
the  act,  the  statement  of  Mr.  Crosby  was  made  the  basis  of  the  allow* 
ance,  as  will  appear  by  a  copy  of  the  account  as  adjusted,  hereto  ap- 
pended in  No.  4." 

Page  9.  ''Sarah  Kirk,  the  daughter  of  Thomas  Kirk,  son-in-law, 
and  Peter  Cooper,  grandson  of  Mr.  Campbell,  testify  that  they  had 
frequently  heard  Mr.  Campbell  converse  on  the  subject  of  his  claim 
•on  the  government  nearly  up  to  the  time  of  his  death ;  that  they 
nerver  heard  or  understood  from  him  that  his  account,  or  any  part  of 
it,  had  been  settled  ;  and  that  they  never  heard  of  any  allowance  to 
him  in  1793,  until  they  were  informed  of  it  by  the  former  report  of 
this  committee  in  January  last.    They  appear  confident  that,  if  each 
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allowance  was  made,  it  must  have  been  upon  some  independent  claim, 
and  not  on  the  settlement  of  his  accounts  as  quartermaster.  If  any 
settlement  of  his  accounts  had  been  made,  they  think  they  could  not 
hare  remained  ignorant  of  it.  They,  as  well  as  the  two  Mr.  Sawyers, 
who  have  aided  them  in  the  prosecution  of  their  claim  since  1830,  say 
they  have  made  repeated  examinations  of  the  papers  of  Mr.  Campbell, 
and  were  never  aware  of  any  such  adjustment  as  that  stated  by  the 
committee  in  their  former  report,  and  express  their  strong  belief 
that  the  certificate  which  issued  in  1793  could  not  have  issued  on  a 
settlement  of  Mr.  Campbell's  accounts,  as  is  supposed  by  the  com- 
mittee. ' ' 

Same  document ^  pages  10  and  11. — Fret  report  the  5th  of  March, 
1830,  in  favor  of  the  claim^  viz : 

''  Mr.  Dickinson,  from  the  Committee  on  Revolutionary  Claims,  to 
whom  was  referred  the  petition  of  Margaret  Cooper,  Sarah  Kirk,  and 
Selina  Van  Antwerp,  surviving  children  of  the  late  Major  John 
Campbell,  of  the  city  of  New  York,  an  assistant  deputy  quartermas- 
ter general  during  the  revolutionary  war,  reported  : 

*^  That  they  have  had  the  said  petition  and  documents  accompa- 
nying the  same  under  consideration  ;  that  from  the  statement  of  the 
petitioners  and  documents,  it  satisfactorily  appears  that  the  said  John 
Campbell,  in  the  month  of  December,  1776,  was  appointed  by  H. 
Hughes  (assistant)  deputy  quartermaster  general  and  foragemaster 
at  the  post  at  Peekskill,  with  the  pay  and  rations  of  a  major  ;  that  he 
continued  in  service  as  foragemaster  until  he  was  taken  into  service 
as  an  assistant  deputy  quartermaster  general,  in  which  capacity  he 
faithfully  served  the  residue  of  the  revolutionary  war.  His  faithful 
services  and  high  meritorious  character  are  abundantly  proved  by  the 
certificates  of  Major  General  Alexander  McDougal,  Major  General 
William  Heath,  Major  General  Henry  Knox,  and  many  other  highly 
distinguished  officers  who  knew  the  said  Major  John  Campbell  while 
in  service.  The  committee  further  report,  that  it  satisfactorily  appears, 
as  well  from  a  letter  marked  B,  (hereto  annexed,)  from  William  Sim- 
mons, dated  17th  September,  1792,  (then  chief  clerk  in  the  Auditor's 
office  in  the  Treasury  department^)  as  from  other  documentary  proof, 
that  the  said  John  Campbell,  very  soon  after  the  close  of  the  revolu- 
tionary war,  applied  for  the  (settlement  of  his  account,  and  frequently 
thereafter  solicited  that  a  settlement  might  be  made  with  him,  and 
that  the  only  objection  on  the  part  of  the  officers  of  the  government 
to  closing  his  account  arose  from  the  refusal  of  Colonel  Hughes,  a 
deputy  quartermaster  general,  under  whom  Campbell  had  served,  to 
render  his  account,  and  the  subsequent  destruction  of  the  accounts  and 
papers  of  said  Hughes  by  fire ;  that  it  does  not  appear  that  any  set- 
tlement was  ever  made  with  the  said  John  Campbell  for  his  services^ 
pay,  or  rations  as  foragemaster  or  assistant  quartermaster,  but  that 
It  does  appear  from  letters  (marked  C.  and  D.)  hereunto  annexed,  from 
B.  Harrison  and  John  Crosby,  dated  Treasury  department.  Auditor's 
office,  1st  January,  1793,  that  the  accounts  of  the  said  John  Camp- 
bell, as  assistant  deputy  quartermaster,  from  August,  1780,  to  the  end 
of  the  war^  had  been  completed  in  that  office^  excepting  his  claim  for 

Bep.  0.  0.  232 2. 


18  ASBUAY  W.   KIEC. 

pay,  rations,  and  extra  services,  from  which  account,  exclnding  his 
previous  services  as  assistant  quartermaster  and  barrackmaster  and 
his  pay  and  rations,  it  would  appear  that  the  said  John  Campbell  was 
then  indebted  to  the  United  States  in  the  sum  |2,841  03.  That  it 
further  appears  that  the  said  John  Campbell  soon  thereafter  died, 
without  effecting  any  settlement  of  his  accounts.  The  committee,  on 
examination  and  consideration  of  the  documents  and  evidence  in  this 
case,  are  unanimously  of  opinion  that  the  petitioners  are  entitled  to 
relief,  and  therefore  ask  leave  to  bring  in  a  bill  for  that  purpose." 

Pages  27  and  28. — Beport  of  Hon.  Mr.  Potter ^  from  the  Committee 
en  Bevolutionary  OlaimSy  March  13, 1838.     Extract  (herefrom^  viz  : 

^^  In  June,  1833,  the  amount  found  due  was  paid  by  the  Secretary 
of  the  Treasury  to  Peter  Cooper,  the  attorney  in  fact  of  the  parties 
entitled  to  receive  it,  who  made  the  following  reservation  in  his  re- 
ceipt, viz  :  reserving  to  the  said  heirs  and  representatives  the  right  to 
petition  Congress  for  the  payment  of  the  interest  on  the  said  moneys 
since  the  same  were  due  and  payable  to  the  said  John  Campbell." 

Page  29. — "The  documentary  evidence  from  that  period  (1791) 
down  to  1798  discloses  the  most  urgent  solicitations  and  earnest  ap- 
peals to  the  department  for  the  adjustment  and  settlement  of  his  ac- 
counts by  Major  Campbell." 

**Chap.  104.  An  act  for  the  relief  of  the  heirs  and  representatives  of 
John  CampbeUf  late  of  the  city  of  New  Yorhy  deceased. 

"5e  it  enacted,  dtc.y  That  the  proper  accounting  officers  of  the 
Treasury  be,  and  they  are  hereby  authorized  and  required  to  audit 
and  adjust,  upon  principles  of  equity  and  justice,  the  claims  and  ac- 
counts of  the  heirs  and  representatives  of  John  Campbell  late  of  the 
city  of  New  York,  deceased,  a  foragemaster  and  assistant  deputy 
quartermaster  general  in  the  service  of  the  United  States  during  the 
revolutionary  war,  for  his  services,  expenditures,  pay,  and  rations, 
while  in  service  as  aforesaid,  as  ibragemaster  and  assistant  deputy 
quartermaster  general ;  and  that  the  amount  due,  when  ascertained 
as  aforesaid,  be  paid  to  the  heirs  and  representatives  of  the  said  John 
Campbell,  out  of  any  moneys  in  the  treasury  not  otherwise  appro- 
priated." 

Approved  March  2,  1833. 


Evidence  fcr  the  United  States. 

Mr.  Simmon's  report  to  the  Auditor,  September  17,  1792. 

Mr.  Crosby's  report  to  the  Auditor,  December  31,  1792. 

The  Auditor's  letter  to  Mr.  Campbell,  January  1,  1793. 

Description  of  certificate  issued  to  John  Campbell,  March  6,  1793. 

Statement  of  funding  said  certificate,  March  7, 1793. 

Statement  of  Mr.  Campbell's  claim  supposed  to  have  been  presented 
io  the  committee  by  the  claimants  in  1830. 

Beports  of  the  Committee  on  Bevolutionary  Claims^  March  5, 1830, 
and  January  20,  1832. 

J.  D.  Mcpherson, 

Dqmty  Solicitor. 
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B. 

Report  of  J.  W.  Simmons  to  the  Auditor. 

Treasurt  Departmbot, 
Auditor's  Office^  Sept.  17,  1'792. 

Sir  :  I  have  perused  Mr.  John  Campbell's  letter  of  the  llth  inst. 
to  the  Secretary  of  the  Treasury,  wherein  he  complains  of  an  unjust 
delay  in  the  settlement  of  his  public  accounts,  whereby  he  has  sus- 
tained much  injury  by  being  deprived  of  his  just  demands. 

Agreeably  to  your  request,  I  here  state  the  case  of  Mr.  Campbell, 
which  is  as  follows,  viz  : 

That  he  acted  in  several  capacities  in  the  Quartermaster  depart- 
ment, from  the  latter  end  of  the  year  1776  to  the  close  of  the  war,  and 
has  had  the  disbursements  of  larse  sums  of  public  mony,  and  has  also 
issued  certificates  to  a  considerable  amount. 

In  Mr.  Denning's  time,  I  recollect  Mr.  Campbell  applying  to  him 
for  a  settlement  of  his  accounts,  as  an  assistant  to  Hugh  Hughes,  late 
deputy  quartermaster  general ;  but  the  objection  to  a  settlement  at 
that  time  was,  that  Mr.  Campbell  had  delivered  his  accounts,  from  the 
commencement  of  his  business  to  August,  1780,  to  Col.  Hughes,  hi» 
principal,  who  refused  to  render  his  own  accounts  or  those  of  hi» 
assistants. 

The  commissioner  repeatedly  called  on  Col.  Hughes  to  render  his^ 
accounts,  Xut  could  not  obtain  them,  which  prevented  the  possibility 
of  a  settlement  of  Mr.  Campbell's  accounts  at  that  time. 

Mr.  Burrall  was  afterwards  appointed  to  succeed  Mr.  Denning  in* 
the  office  of  commissioner  for  the  Quartermaster  department,  and  I 
recollect  Mr.  Campbell's  applying  to  him,  also,  for  a  settlement  of 
his  accounts,  but  the  objections  before  assigned  still  existed.  Mr. 
Burrall  also  called  on  Colonel  Hughes  repeatedly  to  render  his 
accounts,  but  could  not  obtain  them ;  they  finally  were  destroyed  by 
fire.  Mr.  Campbell's  accounts  from  August,  1780,  to  the  close  of  his 
business,  were  in  his  own  possession.  Mr.  Burrall  desired  him  to  ren- 
der those  accounts,  but  informed  him  that,  as  the  charges  for  money 
advanced  by  Col.  Hughes  could  not  be  ascertained,  a  final  settlement 
of  them  could  not  then  be  made.  He  therefore  did  not  render  them, 
but  lodged  a  claim,  in  order  to  save  himself  from  being  barred  by  the 
limitation  act  which  was  then  nearly  expired. 

In  this  state  the  business  rested  until  August,  1791,  when  Mr. 
Campbell  applied  at  this  office  for  a  settlement  of  his  accounts,  and 
delivered  to  me  a  large  chest  of  papers^  which  he  said  contained  his 
accounts  for  August,  1780,  to  the  close  of  his  business. 

I  inspected  the  accounts  in  his  presence,  and  found  that  no  state- 
ment of  them  had  been  made,  and  the  papers  in  the  utmost  con- 
fusion. 

Mr.  Campbell  acknowledged  that  the  accounts  were  not  in  a  state 
fit  to  render  for  settlement,  and  said  that  it  was  owing  to  the  death 
of  his  clerk,  who  had  been  employed  in  the  business.  He  proposed 
to  employ  a  person  at  his  own  expense  to  put  them  in  a  state  for  set- 
tlement, but  as  he  found  it  difficult  to  procure  a  suitable  person  to  un- 
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dertake  the  business,  I  proposed  to  have  it  done  by  the  clerk  in  the 
ofBce,  at  times  when  the  business  would  permit.  With  this  proposi- 
tion he  seemed  v/ell  satisfied.  I  accordingly  employed  two  of  the 
gentlemen  for  near  a  month  in  arranging  his  accounts,  but  one  of  the 
gentlemen  leaving  the  office,  and  the  current  business  pressing  upon 
us,  was  obliged  to  have  them  laid  aside,  but  should  have  reassumed 
the  arrangement  of  them  as  soon  as  the  current  business  would  per- 
mit. The  loss  of  Col.  Hughes's  accounts  will  render  it  impossible  to 
ascertain  the  moneys  advanced  to  him,  which  will  prevent  a  final  set- 
tlement of  his  accounts  until  some  special  regulation  shall  take  place 
for  the  adjustment  of  accounts  thus  circumstanced.  From  the  fore- 
going state  of  facts,  you  will  judge  how  far  Mr.  Campbell  has  a  right 
to  complain  of  an  unnecessary  delay  in  the  settlement  of  his  accounts. 

I  have  the  honor  to  be  sir,  respectfully,  your  most  obedient  servant, 

WM.  SIMMONS. 

To  the  Auditor  of  thb  Treasury, 


0. 

BeportofJohn  Crosby  to  the  Auditor, 

Trbasurt  Department, 
Auditor's  Officey  Dec.  31,  1792. 

Sir  :  I  have  stated  the  account  of  Mr.  John  Campbell,  late  assistant 
deputy  quartermaster,  as  far  ^as  can  be  done  from  the  papers  exhib- 
ited at  this  office,  and  find  that  he  is  chargeable,  as  stated  therein,  to 
the  amount  of  $48,148  81,  and  that  he  is  entitled  to  credit,  exclusive 
of  his  pay,  to  the  amount  of  $46,307  78^  leaving  a  balance  against 
him  of  $2,841  03.  To  what  period  or  at  what  rate  his  pay  is  to  be 
extended,  is  yet  to  be  fixed.  It  is  to  be  observed  that  this  account 
commences  in  August,  1780,  and  that  he  has  disbursed  money  on  ac- 
•count  of  his  department  to  June,  1784  ;  but  as  his  services  at  the  lat- 
ter part  of  this  period  were  inconsiderable,  and  sundry  derangements 
in  the  department  took  place,  it  is  my  opinion  that  he  is  not  entitled 
t<  full  pay 

Vouchers  are  wanting  to  the  following  accounts  for  which  he  has  is- 
sued certificates,  but  which  I  have  not  admitted  to  his  credit,  viz : 

No.  2,525.  Jacob  Ellis $30  00 

"  2,526.  Nathaniel  Finch 30  00 

"  1,539.  Gilbert V.  Courtland 185  72 

*•  2,640.                 Do.-              22  48 

*^  2,544,  Jeremiah  Drake 5  60 

"  2,548.  George  Lane 30  12 

"  5,504.  John  Lee 50  74 

"  5,509.  Eichard  Hopper 88  67 

"  5,510.                  Do          2  48 

''  6,368.  Nathan  Green 7  48 

"  6,452.  John  Hadden 14  36 

"  6,488.  John  Andrews 7  84 
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No.  *'7,259.     Cornelius  V.   Tassel 55  60 

'*    12,269.     James  Connolly 141  24 

"    12,270.     Peter  Ricks 140  60 


$813  li 


The  account  cannot  be  considered  as  accurate,  owing  to  the  loss  of 
Col.  Hughes's  papers.  It  is  probable  that  advances  were  made  him  by 
Col.  Hughes,  which  are  not  included  in  this  account,  as  most  of  the 
charges  to  cash  received  of  Col.  Pickering,  and  aU  those  received  of 
David  Wolfe  are  wholly  unnoticed  by  Mr.  Campbell  in  his  accounts. 

JOHN  CROSBY. 
Richard  Harbison,  Esq. , 
Auditor  of  the  Treasury. 


D. 

Letter  from  the  Auditor  to  John  Campbell. 

Tbbasurt  Dbpartbcbnt, 
Auditor's  Office  Jem.  1,  1793. 

Sir  :  The  examination  of  your  accounts  as  assistant  deputy  quar- 
termaster from  August,  1780,  to  the  end  of  the  war,  has  been  com- 
Eleted  in  this  office ;  and,  for  your  more  particular  information,  I 
erewith  transmit  the  remarks  of  the  clerk  who  stated  them.  This  I 
have  deemed  necessary,  in  order  that  you  may  have  an  opportunity, 
previous  to  any  decision  by  me,  to  make,  either  in  person  or  in  writing, 
such  additional  observations  and  proofs  as  you  may  have  to  offer.  I 
Bhall  expect  to  hear  from  you  soon,  and  am,  sir, 

Your  obedient  humble  servant, 

R.  HARRISON. 
Mr.  John  Campbell. 


Description  of  CertificcUe  issued  to  John  Campbell. 

A  statement  of  all  claims  which  have  been  adjusted  and  allowed  at 
the  Treasury  Department,  and  for  which  certificates  of  registered  debt 
issued  in  virtue  of  a  law  entitled  '^An  act  providing  for  the  settlement 
of  claims  of  persons  under  particular  circumstances  barred  by  limita- 
tions heretofore  established,''  passed  on  the  27th  of  March,  1792. 

^^  ^^  ^^  ^^  ^^  •^  ^^  ^^  0^ 

Date  of  certificate  March  6,  1793. 

No.  of  statement  3,723. 

Name  b  John  Campbell. 

Service  Asst.  deputy  quartermaster,  N.  T. 

Interest  commencing  September,  1784. 

Amount  of  certificate  $1,103  65. 

^Certificate  6, 358  for  the  like  amount,  and  of  the  same  date,  fro.,  was  issned  to  Cornelias 
V.  Tassel ;  bis  aoeoont  is  particularly  stated  in  a  book  kept  by  Mr  Campbell  f^>t  that  pur- 
pose, m  which  said  certificate  is  charged.  It  does  not  appear  that  he  rendered  any  serrice 
for  which  this  certificate  was  issued.    This  is  therefore  presumed  to  be  a  mistake. 
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NoTB. — The  foregoing  statement  inclndes  not  only  the  certificates 
of  registered  deht  issned  under  the  act  of  March  27,  1792,  providing 
for  the  settlement  of  the  claims  of  persons  under  particular  circum- 
stances barred  by  the  acts  of  limitations,  but  also  such  as  were  issued 
under  the  act  of  12th  February,  1793,  because  in  the  Treasury  state- 
ment there  was  not  any  designation  to  which  act  the  claim  related  in 
point  of  a  removal  of  the  bar  to  settlements.  The  statement  is  there- 
lore  a  record  of  all  the  registered  debt  certificates  issued  under  those 
acts  indefinitely.  But  as  the  act  of  27th  March,  1792^  has  a  special 
reference  to  the  claims  of  ''any  ofiicer,  soldier,  artificer,  sailor,  or  ma- 
rine, of  the  late  army  or  navy  of  the  United  States,  for  personal  ser- 
vices rendered  to  the  United  States  in  the  military  or  naval  depart- 
ments ''such  as  come  under  this  designation  in  the  foregoing  list  are 
marked  a ;  those  not  coming  under  that  description  are  marked  b. 

JOSEPH  N0UR8E, 

Beffister. 

Trbasubt  Department, 

Begiater'a  Office,  Sept.  29,  1810. 

The  foregoing  extracts  are  taken  from  American  State  Papers,  vol. 
xsx,  title  (Saims,  pp.  387,  392,  406,  and  filed  by 

JOHN  D.  Mcpherson, 

Deputy  SoiicUor. 


No.  3,351. — Statement  of  funding  of  Certijicate  to  John  Camphdl. 

Treasurt  Department, 
Auditor's  Office,  March  7,  1793. 

I  hereby  certify  that  William  Simmons  has,  for  John  Campbell,  of 
New  York,  presented  to  me  certificates  of  public  debt  of  the  following 
descriptions,  viz : 


No.  of 
certificate. 

BY  WHOM  ISSUED. 

OLD  EHIBSIONB. 

1 

8PBCII  TALCS. 

Dollars. 

90'8. 

,    Dollars. 

100*8. 

1 

Joeeoh  Koune.  Retdster  ........... 

i 

i       $1,103 
i            419 

65 

Ifitereftt  ctne  xs^v  account _  ^   -^^.,,- 

39 

Amoiintinff  in  the  ivhole  to..... 

1,523 

04 

for  which  sum — being  one  thousand  five  hundred  and  twenty-three 
dollars  and  four  cents — the  said  John  Campbell  is  entitled  to  the  fol- 
lowing certificates  of  funded  debt,  viz : 
One  certificate  bearing  interest  at  six  per  cent,  per  annum 
from  the  first  day  of  January,  1791,  payable  quarter- 
yearly,  and  redeemable  by  payments  not  exceeding  in 
one  year  the  proportion  of  eight  dollars  upon  a  hundred, 
on  account  of  principal  and  interest 735  76 
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One  certificate  bearing  the  like  interest  from  January  first, 

1801  y  and  eabject  to  be  redeemed  in  like  manner 367  88 

One  certificate  bearing  interest  at  three  per  cent,  per  annnm 
from  the  first  day  of  January,  1791,  payable  quarter- 
yearly,  and  redeemable  at  the  pleasure  of  the  United 
States 419  40 


$1,623  04 


The  statement  and  certificates  on  which  this  report  is  founded  are 
herewith  transmitted  for  the  decision  of  the  Comptroller  of  the  Treas- 
ury thereon. 

RD.  HARRISON,  Auditor. 
OuvBB  Walcott,  Esq., 

Comftrotter  of  the  Treasury  of  the  United  States 

FiBsr  Auditor's  Officb,  June  24, 1866. 

The  within  is  a  true  copy  from  the  records  of  this  office. 

T.  L.  SMITH,  Auditor. 


A  List  of  Cash  received  from  Col.  Udny  Say. 

1778.  May     29.  By  cash 200  *' 

July      3.  By  cash 200 

«*        23.  By  cash 400 

Aug.     12.  By  cash 400 

Sept.      4.  By  cash 674    2 

"       19.  By  cash 1,840 

"       28.  By  cash 1,003     9 

Oct'br  26.  By  cash 1,529 

"       27.  Bycash 1,001     3  4 

1779.  Jan.       2.  Bycash 200 

March  15.  Bycash 200 

June    30.  Bycash 385  12 

8,033  6  4 

1779.  Jan.     10.  Bycash 240 

**      26.  By  cash 4,400 

Feb.     23.  Bycash 2,880 

March  23.  Bycash 4,400 

May     24.  Bycash 320 

"       26.  Bycash 400 

Aug.     9.  Bycash 4,000 

Sept.     8.  Bycash 4,000 

Oct.      2.  Bycash 3,700 

Dec.      1.  Bycash 400 

'*        9.  Bycash 4,000 

1780.  Jan.      8.  Bycash 1,600 
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1780.  Jan.      3.  By  cash 120 

**      25.  By  cash 2,352  16 

Feb.     11.  By  cash 2,400 

**        4.  By  cash 400 

"      15.  By  cash 2,296  12 

''      28.  By  printed  notes , 8,000 

45,917    8 

1780.  Jan.    15.  By  cash 101  17  2 

March  10.  By  cash 6,000 

'^       19.  By  cash,  loan  office  certificates 6,000 

By  cash,        do.        do.        do 200 

June   29.  By  cash 80 

May    23.  By  printed  notes 1,160 

Sept.     5.  By  cash 1,000 

Aug.     4.  By  cash 200 

14,741  17  2 
45,917    8 
8,033     6  4 

68,692  11  6 
1,710  dollars  in  certificates  returned....        684 

68,000  11  6 


Statement  of  Mr.  CampbeU*8  daim  supposed  to  have  been  presented  to 

the  committee  by  the  daimant  in  1830. 

United  Statbb  to  John  OampbcUj        Dr. 

To  services  rendered  United  States  as  assistant  deputy 
quartermaster  general  and  barrackmaster,  from  25th 
December,  1776,  to  2d  March,  1778,  both  dates  inclu- 
sive, at  |60  per  month,  1  year  2  months  5  days $852  00 

To  1244  rations,  as  per  certificate  from  William  Pauld- 
ing, deputy  commissary  general,  at  lO^d.  York  cur- 
rency, per  ration  at  11  cts.,  £54  8  6 136  59 

To  120  rations,  as  per  M.  H.  Martling's  certificate,  for 

the  month  of  September,  1777,  at  lO^d.,  £5  3 13  13 

To  services,  2  years  5  months  and  2  days,  as  assistant 
deputy  quartermaster  general,  from  2d  March,  1778, 
to  5th  August,  1780,  at  |60,  £697  12 1,744  00 

To  2^  retained  rations  per  day  during  same  time — say 
for  886  days,  charged  by  Major  C,  2,132A  rations, 
undercharged  81^  rations,  at  lO^d.  New  York  cur- 
rency, £93  5s  lid 233  23 


ASBUBY  W.   KIBK.  25 

To  seirioes  from  6th  August,  1780,  to  Slst  December, 
1781,  as  deputy  quartermaster  general,  1  year  4  months 
and  26  days,  at  |75  per  month,  £506 1,265  00 

To  services  from  Ist  January,  1782,  to  6th  September, 
1784,  as  assistant  deputy  auartermaster  general,  at 
Continental  village  and  West  Point,  New  York,  2 
years  8  months  5  days,  at  |75  per  month,  £695 2^412  50 

To  travelling  expenses  between  June,  1778,  and  June, 

1780,  £776  3  continental  currency,  (A.) 

To  travelling  expenses  from  November,  1880,  to  March, 

1781,  (B,)  £869  11  continental  currency. 

To  travelling  expenses  in  June  and  July,  1781,  specie, 

£3  7  6,  (C) 8  44 

To  travelling  expenses  from  January,  1782,  to  and  in- 
cluding January,  1784,  in  specie  (D,)  £42  16 106  88 

Scale  of  depreciation  to  £16 40  00 

1781. 

June  4.  Sundry  clothing,  as  per  account £8  9  6 

Dec.  15.  Sundry  clothing,  as  per  account,  and 

a  certificate  of  the  qr.  mr.  gen'l,  for  £7  4..  11  15  6 
Balance  received   from  Michael  Dykman  of 

$564  continental  dollars  for  cart  horses  sold 

December  8,  1780,  which  was  charged  as 

an  outstanding  debt,  agreeably  to  the  scale 

of  depreciation,  amounts,  at  75  for  1,  to.      2  19  3 

£23  4  3    =  58  03 


1782. 

Oct.  20.  One  condemned  tent £14  0 

'*      "    One  invalid  ox  from  Fredricksburg       9    0  0 
1783. 

Oct.  Sundries  bought  at  vendue,  at  Continen- 
tal village,  per  account 7  14  0 

Two  sides  leather,  15  lbs.,  had  August  24, 

1782,  of  poor  quality,  15d.  per  pound 18  9 


|98  03 


£20  16  9     =    |52  09 

.      |150  12 


The  evidence  of  Major  Campbell's  service  as  assistant  deputy  quar- 
termaster is  as  follows,  viz: 

Major  Gen.  Alex.  McDougal  certifies  that  Major  Campbell  had  served 
under  General McD.'s  orders  in  the  quartermaster's  department  at  vari- 
ous periods  frOm  December,  1776,  to  the  19th  October,  1780  ;  that 
General  McD.  knew  him  to  be  a  sober,  diligent,  and  faithful  officer  ; 
that  his  services  were  such  as  to  entitle  him  to  the  highest  justice 
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of  his  coaatry ;  and  that  while  in  the  armjr  he  had  followed  no 
busineBs  at  the  expense  of  the  pnblic,  hj  which  he^  Major  C,  had 
profitted. 

Major  General  William  Heath  certifies,  31st  March,  1782,  that  Ma- 
jor Campbell  had  been  assistant  quartermaster  general  since  the 
year,  1776,  and  at  various  times  had  acted  at  posts  which  General 
Heath  had  commanded  ;  and  that  on  all  occasions  Major  C.  had  ex- 
hibited a  zeal  for  and  attention  to  the  interests  of  the  public,  to 
which  he  had  devoted  his  whole  time,  and  rendered  many  essential 
services. 

Major  General  Henry  Knox  certifies,  on  the  17th  December,  1783, 
that  Major  Campbell  had  acted  under  his  orders  as  assistant  dej)ut7 
quartermaster  at  West  Point  since  October,  1782  ;  that  in  the  various 
complex  and  arduous  matters  committed  to  Major  C.'s  charge  he  had 
evinced  himself  to  be  a  truly  capable,  judicious,  and  Taithful  servant 
of  the  public,  and  as  such  deserved  to  be  rewarded. 

Vice  President  G^or^e  Clinton  certifies,  1st  March,  1787,  that  he 
was  well  acquainted  with  Major  Campbell  while  he  officiated  as  as- 
sistant quartermaster  general,  aud  that  he  merits  the  character 
given  him  by  Major  Generals  Knox^  Heath,  and  McDougal  and 
others. 

Col.  Richard  Plate  certifies,  22d  January,  1792,  that  Maior  Camp- 
bell was  during  the  revolutionary  war  one  of  the  principal  assistant 
quartermasters  in  the  State  of  New  York ;  that  during  the  whcie  war 
he  manifested  great  zeal,  activity  and  diligence  in  his  station  ;  that 
his  good  conduct  and  economy  tended  manifestly  to  the  honor  and  ad- 
vancement of  the  service. 

Colonel  Richard  Varick  certifies,  July  20, 1791,  that  for  many  years 
during  the  revolutionary  war  he  was  well  acquainted  with  Major 
Campbell  as  assistant  quartermaster,  and  that  his  general  character 
was  that  of  a  faithful,  diligent,  and  industrious  officer. 

Similar  opinions  of  Major  Campbell  are  expressed  in  the  year  1790, 
in  the  certificates  of  Hon.  John  Lawrence  and  John  Jay^  and 
Stephen  Ward,  Ebenezer  Purdy,  and  John  G.  Tompkins,  esqs.,  judges 
of  the  county  of  West  Chester  in  the  State  of  New  York. 

Colonel  Hugh  Hughes,  one  of  the  deputy  quartermasters  general, 
under  whose  immediate  orders  Major  Campbell  previous  to  May,  1778, 
certifies,  December  3, 1790,  that  while  they  were  connected  in  the 
public  service.  Major  Campbell  at  all  times  acted  as  an  honest,  faith- 
ful, and  active  officer,  and  upon  every  emergency  afibrded  Colonel 
Hughes  all  the  assistance  in  his  power,  whenever  called  on  ;  and  that 
Colonel  H.  had  not  at  any  time  vie  least  grounds  for  suspicion  of  any 
kind  relative  to  Major  Campbell's  conduct. 

Colonel  Udney  Hay  certifies,  October  16, 1782,  that  from  the  16th 
May,  1778,  to  the  16th  October,  1780,  while  Major  C.  was  acting  un- 
der his  immediate  orders  as  deputy  quartermaster  general.  Major  C.'s 
conduct  not  only  merited  his  warmest  acknowledgments  for  his  ser- 
vices rendered  the  department,  but  also  that  Colonel  Hay  had  been 
informed  and  had  the  greatest  reason  to  believe  that  Major  C.'s  con- 
duct gave  general  satisfaction  both  to  the  officers  of  the  army  and  to 
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the  inhabitants  of  the  State  with  whom  the  duties  of  Major  Oamp- 
bell's  station  connected  him  in  business. 

And  on  the  4th  February,  1829,  Colonel  Marinus  Willett,  Colonel 
Thomas  Storm,  Colonel  Nicholas  Fish,  G-abriel  Truman,  esq.,  Gen- 
eral J.  Morton,  Major  James  Fairlie,  Colonel  Bichard  Yarick  and 
Major  Theodosius  Fowler,  all  of  the  citj  of  New  York,  in  which  Maj. 
Campbell  spent  his  whole  life,  except  while  in  the  armj,  unite  in  certi* 
fying  that  they  were  personally  acquainted  with  Major  C.;  that  he  acted 
as  an  assistant  quartermaster  general  from  the  commencement  to  the 
close  of  the  revolutionary  war,  and  that  in  the  discharge  of  the  duties 
of  that  office,  as  well  as  in  the  whole  of  his  conduct  through  life,  he  on 
all  occasions  proved  himself  a  true  patriot  and  real  friend  of  his  coun- 
try ;  that  in  all  the  relations  of  life  he  sustained  the  character  of  an 
honest  man  and  virtuous  citizen,  and  that  in  their  opinion  he  was  in- 
capable of  making  a  demand  of  the  government  of  his  country  which 
was  not  founded  m  strict  justice  and  equity. 

On  the  2oth  December,  1776,  Major  Campbell  received  from  Colo- 
nel H.  Hughes,  at  Peekskill,  New  York,  the  appointment  of  barrack- 
master,  in  which  Major  C.'s  pay  is  stated  to  be  that  of  a  .najor,  with, 
rations,  &c.,  &c. 

Major  Campbell  claims  as  compensation  for  his  services  $75  per 
month,  and  four  rations  per  day  from  the  date  of  his  appointment, 
25th  December,  1776,  to  the  25th  July,  1785. 

Pay  8  years  7  months,  in  addition  to  Major  C.'s  appoint- 
ment as  barrackmaster,  jnst  referred  to $7,725  00 

By  a  certificate  of  Colonel  Pickering,  dated  27th  Febrnary, 
1793,  it  appears  that  Major  Campbell  engaged  under 
Colonel  Hughes  at  the  sum  of  $75  per  month,  and  that 
in  Colonel  P.'s  opinion  he  was  entitled  to  that  sum  per 
month  ;  and  by  another  certificate  of  his  of  February 
11,  1792,  up  to  the  date  ol  the  dissolution  of  the  Quar- 
master's  department,  which  was  the  25th  July,  1785. 

1,244  rations,  at  lOjkd., which  on  the  1st  September,  1777, 
was  certified  by  William  Paulding,  deputy  commissary 
general  of  issues,  under  Joseph  Trumbull,  esq.,  com- 
missary general,  to  which  is  attached  Colonel  Hughes's 
certificate  that  Major  Campbell  was  by  contract  enti- 
tled to  four  rations  per  day ;  1,244  rations  at  10^  d.  New 
York  currency 136  59 

130  rations  for  the  month  of  September,  1777^  as  appears 
by  the  certificate  of  M.  H.  Martling,  deputy  commis- 
sary general  of  issues 13  13 

7,874  72 
Major  Campbell  has  also  charged  travelling  expenses, 
as  appears  by  accounts  under  his  own  hand,  as  fol- 
lows, viz : 

Expenses  between  June,  1778,  and  June, 
1780,  in  continental  currency, £776    6  0 
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For  expenses  from  NoYember,  1*780;  to  March, 

1781,  in  the  same  carrency.... 869  11  0 

Making 1,645  14  0 

In  continental  carrency,  which  if  charged  at 
10  per  cent.,  probably  about  its  valae  in 
specie |4,116       =       411  60 

Expenses  in  June  and  July,  1781,  charged 
in  specie £3  7  6        =  8  44 

Expenses  from  January,  1782,  up  to  and  in- 
cluding January,  1784 £42  15  0  =      106  88 

Making  the  whole  claim,  exclusive  of  interest 8,401  64 


Colonel  Hay  certifies  that  during  the  whole  time  Major  Campbell 
acted  under  his  orders,  viz :  from  16th  Mb,j,  1778,  to  October,  1780, 
so  far  as  he  knew  and  as  Colonel  Hay  believed,  Major  C.  rode  his  own 
horse,  and  that  his  business  required  him  to  ride  a  great  deal ;  certifi- 
cate  dated  8th  January,  1792. 

• 

It  appears  that  Major  Campbell,  from  the  time  of  his  discharge 
from  the  army,  up  to  a  period  within  a  few  months  of  his  death, 
which  happened  in  the  year  1798,  was  urging  a  settlement  of  his 
accounts. 

That  on  the  3d  June,  1791,  he  wrote  to  Colonel  Pickering,  request- 
ing his  certificate  of  his  (Major  C.'s)  character  and  conduct  while  in 
the  army,  and  pledging  himself  that  Colonel  P.'s  certificate,  what- 
ever it  might  be,  should  accompany  his  accounts  to  the  Auditor,  which 
probably  produced  Colonel  Pickering's  certificate  of  the  11th  Feb- 
ruary, 1792,  to  which  reference  has  already  been  made. 

Colonel  Pickering  writes  to  Major  C,  August  8,  1792,  that  he  has 
seen  Mr.  Simmons,  who  informed  him  that  he  had  lost  some  of  the 
best  clerks  in  the  Auditor's  ofiQce,  which  would  further  retard  the  set* 
tlement  of  old  accounts  ;  that  he  mentioned  Major  C.'s  intention  of 
coming  to  Philadelphia  in  a  few  weeks,  but  Mr.  Simmons  did  not 
think  it  advisable,  as  it  would  be  impossible  to  do  anything  to  effect 
in  a  short  time,  and  that  Colonel  P.  did  not  see  any  chance  of  bring- 
ing the  old  accounts  to  a  close  within  a  reasonable  time^  unless  some 
competent  persons  were  appointed  to  attend  to  them,  and  nothing 
else. 

On  the  29th  August,  1792,  Major  Campbell  wrote  to  Colonel  Pick- 
ering, complaining  of  the  government  and  of  him,  for  not  paying  the 
printed  certificates  as  they  were  called,  &c.^  &c.,  in  which  he  ex- 
presses the  belief,  that  if  the  executive  officers  have  taken  leave  of 
common  justice  and  common  honesty,  that  Colonel  P.  has  not,  and 
compares  the  colonel  to  the  man  who,  marrying  a  second  wife,  neglects 
his  children  by  the  first. 

On  the  11th  September^  1792,  Major  C.  writes  Colonel  Hamilton, 
that  in  August,  1791,  the  had  presented  his  accounts,  and  he  had  at- 
tended, at  considerable  expense,  the  Auditor's  office,  in  Philadelphia, 
t   obtain  a  settlement,  but  ineffectually  ;  that  in  February^  1792,  he 
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again  attended  there  for  thirteen  days,  but  nothing  was  done,  owing 
to  the  session  of  Congress  ;  that  on  the  23d  August,  1792,  he  again 
went  to  Philadelphia  to  obtain  a  settlement,  but  again  ineffectually, 
and  complains  of  this  treatment^  after  having  spent  ten  years  of  the 
prime  ot  his  life  for  the  liberty  of  this  country,  and  near  eight  years 
of  which  in  actual  service,  as  depriving  him  of  the  hard-earned  ba- 
lance that  was  his  due  ;  and  says,  if  a  settlement  is  longer  delayed, 
he  shall  deem  it  his  indispensable  duty  to  appeal  to  Congress,  &c. 

Colonel  Hamilton  acknowledges  the  receipt  of  this  letter  on  the 
18th  September,  1792,  and  encloses  him  a  letter  from  Wm.  Simmons 
in  explanation.  The  letter  of  Mr.  Simmons  enclosed  states  the  case 
of  Major  Campbell,  explains  the  causes  of  the  delay,  and  acknowledges 
that,  previous  to  August,  1791,  Major  C.  had  lodged  a  claim  to  save 
himself  from  the  statute  of  limitation,  &c.,  &c. 

To  this  Major  C.  replied,  November  2,  1792,  complaining  of  Sim- 
mons and  of  his  misrepresentations^  and  explanatory  of  the  situation 
of  his  accounts,  &c.^  &c. 

Colonel  Pickering  writes  Major  C,  November  8,  1792,  in  which  he 
says  he  has  reason  to  hope  that  a  measure  will  be  adopted  for  proceed- 
ing uninterruptedly  in  the  examination  of  the  old  accounts,  &c. 

November  22,  1792,  Colonel  P.  writes  that  he  was  informed  that  a 
statement  of  Major  C.'s  accounts  was  nearly  completed. 

Major  C,  December  3,  1792,  acknowledges  the  receipt  of  the  two 
last  letters,  but  expresses  the  opinion  that  Mr.  Simmons,  the  Robber 
General,  as  he  calls  him,  will  put  his  invention  to  the  rack  to  keep  the 
door  of  justice  closed  against  him,  &c. 

On  the  first  of  January,  1793,  B.  Harrison,  Auditor,  &c.,  writes 
Major  C.  that  the  examination  of  his  accounts,  from  August,  1780, 
to  the  close  of  the  war,  had  been  completed,  and  encloses  a  statement 
of  the  clerk,  &c.,  &c. 

The  clerk,  John  Crosby,  by  his  statement,  makes  Major  C.  charge- 
able with  |48,148  81,  and  credits  him  with  $45,307  78^  exdusive  of 
paj/y  leaving  a  balance  against  him,  exdusive  of  pay^  ot  |2,841  03. 
That  the  time  and  rate  of  pay  remained  to  be  fixed.  He  also  says 
vouchers  are  wanting  to  the  following  accounts,  enumerating  fifteen, 
amounting  to  |813  21,  for  which  Major  C,  had  issued  certificates,  but 
which  was  not  admitted  to  his  credit.  That  the  account  cannot  be 
considered  as  accurate,  owing  to  the  loss  of  Col.  Hughes's  papers,  &c. 

Major  Campbell's  answer  is  as  follows : 

New  York,  January  5,  1793. 

Sib  :  I  have  received  your  favor  of  the  31st  ultimo,  and  so  far  as  it 
relates  to  the  moneys  I  stand  charged  with,  and  also  what  I  have 
accounted  for,  I  can  say  nothing  until  I  again  see  my  books  and 
papers.  As  to  my  pay  for  the  time  mentioned,  I  expect  Colonel  Pick- 
ering will,  by  his  certificate,  inform  you  how  long  I  was  entitled 
thereto,  and  how  much  per  month.  The  vouchers  said  to  be  wanting 
18  as  yet  doubtful  with  me.  Mr.  Bogert,  my  then  clerk,  issued  most 
of  the  certificates  in  my  absence^  and  it  will  not  be  denied  that  he 
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was  an  accurate  clerk  and  strictly  correct  man,  and  therefore  I  have 
no  reason  to  believe  that  any  have  been  issued  improperly.  As  to  the 
inaccuracy  of  my  accounts  for  want  of  Colonel  Hughes's  papers,  I  will 
thank  you  to  point  out  any  method  that  can  remedy  that  misfortune. 
Ail  that  I  can  say  on  that  subject  is,  that  I  most  sincerely  wish  that 
Colonel  Hughes,  Colonel  Hay^  and  Colonel  Pickering,  who  were 
acquainted  with  my  conduct,  and  who  I  expected  to  settle  with,  were 
to  be  my  judges.  These  gentlemen  are  all  living,  and  if  a  knowledge 
of  truth  is  wished  for,  it  can,  and  I  hope  will,  be  obtained.  It  was 
well  known  to  these  gentlemen  that  I  was  a  potter ^  and  was  not  bred 
an  accountant,  and  therefore  inaccuracy  in  accounts  ought  not  to  be 
considered  a  crime,  especially  when  corroborating  circumstances  can 
be  adduced,  not  only  by  the  beforementioned  gentleman,  but  by  my 
papers  in  your  possession,  it  will  appear  that  nothing  improper  or 
unjust  was  contemplated.  Thus,  I  have  complied  with  your  expec- 
tations— that  is,  to  hear  from  me. 

I  have  now  only  to  request  that  you  will  answer  me  the  following 
questions :  Will  you  settle  my  accounts  and  pay  the  balance  from  the 
6th  of  August,  1780,  to  the  time  Colonel  Pickering  shall  say  I  am 
entitled  thereto  ?  Will  you  pay  me  interest  on  such  balance  as  shall 
appear  to  be  due  on  such  settlement  ?  Will  you  settle  the  accounts  of 
Messrs.  Tennis,  Bogart,  and  George  Penniston,  who  served  as  clerks 
with  me ;  Jonathan  Capron,  who  served  as  my  storekeeper,  and  Jo- 
seph Cheeseman,  who  served  as  superintendent  of  masons  under  my 
direction  and  that  of  engineer  of  the  garrison  of  West  Point  ?  My 
reasons  for  asking  these  questions  are  to  avoid  spending  my  time  and 
money  unnecessarily.  Shpuld  you  find  yourself  at  liberty  to  answer 
me  in  the  affirmative,  I  will  as  soon  as  possible  attend  at  your  office; 
and  I  beg  leave  to  mention,  without  any  intention  to  give  offence,  that 
I  ask  no  favor ;  I  only  ask  for  justice,  which,  if  denied,  I  will  not 
silently  submit  to.     In  hopes  of  hearing  from  you  shortly 

I  am,  with  due  respect^  your  very  humble  servant, 

JOHN  CAMPBELL. 

Richard  HAEnisoir, 

Auditor  for  the  United  StaJtea. 

The  following  is  Colonel  Pickering's  certificate,  alluded  to  in  the 
foregoing  letter : 

When  Major  Campbell  engaged  as  an  assistant  under  Col.  Hughes, 
his  pay  was  stipulated  at  seventy *five  dollars  a  month.  The  receipt 
of  pay  beinff  only  in  expectation^  it  was  necessary  to  allow  the  hig^h- 
est  sum  to  induce  divers  persons  to  serve  in  the  department.  Major 
Campbell  was  of  this  number.  When  the  new  arrangement  made 
October  23,  1782,  abolished  State  deputies  and  their  assistants^  and 
reduced  the  pay  of  the  department  in  general,  it  occasioned  much  dis- 
satisfaction. Very  different  duties  were  assigned  to  different  persons, 
but  all  under  the  name  of  assistants,  and  the  same  pay  was  appointed 
for  all,  to  wit :  thirty  dollars  a  month.  Such  of  the  assistants  as  were 
of  the  line  of  the  army,  having  other  motives  and  expectations,  were 
less  unruly  on  the  reduction  of  the  pay^  but  Major  Campbell's  con- 
tinuance was  grounded  on  what  I  conceived  well  founded  hopes  of  an 
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alteration  of  the  last  plan.  His  character  and  consequently  his  credit 
stood  so  high  as  to  enable  him  to  render  important  services  to  the 
army  in  the  State  of  New  York,  where  he  was  well  known,  and  I  con- 
sider him  entitled  to  much  higher  pay  than  some  other  assistants 
whose  duty  was  much  circumscribed. 

Upon  the  whole,  I  think  that  a  continuance  of  Major  Campbeirs 
pay  as  originally  fixed  will  not  exceed  the  value  of  his  services,  see- 
ing it  is  to  be  made  up  at  this  late  period,  and  that  no  expenses  are 
charged,  nor  any  allowance  for  subsistence  afkr  the  dissolution  of  the 
army. 

TIMOTHY  PICKERING. 

PfliLAnELPHiA,  February  27,  1793. 

The  foregoing  is  certified  by  Colonel  H.  Hughes  to  be  a  true  copy  of 
the  original,  examined  and  compared  by  him. 

The  receipt  of  the  last  mentioned  letter  of  Major  Campbell  is  ac- 
knowledged by  Mr.  Harrison,  the  Auditor,  January  28,  1793,  in 
which  he  says  that  when  Major  Campliell's  accounts  shall  be  taken 
up  for  final  adjustment  in  that  ofiice,  that  Major  Campbell  would  find 
Mr.  Harrison  disposed  to  settle  them  on  such  principles  as  may,  upon 
a  full  investigation,  be  just  and  conformable  to  law  ;  and  that,  with 
regard  to  the  other  claims  mentioned  in  Major  Campbell's  letter,  Mr. 
Harrison  considered  them  as  distinct  subjects  of  separate  inquiry,  and 
to  rest  on  their  respective  merits. 

On  the  10th  day  of  February^  1798,  a  few  months  before  Major 
Campbell's  death,  he  executed  a  letter  of  attorney  before  John  F. 
Boorback,  notary  public,  of  the  city  of  New  York,  constituting  Wm. 
DeGrove,  of  the  city  of  New  York,  his  attorney,  to  settle,  receive,  and 
discharge  his  claim  against  the  United  States,  but  without  efiect. 
The  letter  was  found  among  his  papers. 

Major  Campbell's  claim,  then,  is  as  fallows: 

Pay 17,725  00 

Bations,  as  charged 149  72 

Travelling  expenses,  at  least 626  92 

8,401  64 
Exclusive  of  interest  from  July  25, 1784. 

Ought  the  balance  stated  by  the  Auditor,  Mr.  Harrison, 
88  by  Mr.  Crosby,  the  clerk's  letter,  of  December  31, 
1792,  to  be  deducted?    If  so 2,841  03 

The  balance,  without  interest,  will  be 6,660  61 

And,  with  interest,  to  February,  1829,  at  six  per  cent., 
49  years,  7  months — say  49  years •    14^012  39 

19,573  00 

Ought  a  claim  of  this  character,  supported  by  such  evidence,  to 
be  longer  postponed  or  rejected  by  the  goverament  of  the  United 
States? 
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JOHN  CAMPBELL— HEIRS  OF. 

Januabt  20, 1832. 

Mr.  Muhlenberg,  from  the  Committee  on  BevoliUionary  Claims^  to 
which  was  referred  the  petition  of  the  heirs  of  the  late  Major  John 
Campbdly  of  the-city  of  New  York^  and  aseietant  depwty  quartermaster 
general  during  the  revolutionary  war^  report : 

This  case  was  favorably  reported  on  at  the  first  session  of  the  last 
Congress,  and  a  bill  submitted  for  the  relief  of  the  petitioners,  which 
bill  passed  the  House  of  Bepresentatives  at  the  2d  session  of  the  2l8t 
Congress,  but  was,  with  many  others,  not  definitely  acted  upon  in 
the  Senate.  The  report  of  the  Committee  on  Bevolutionary  Claims, 
of  the  last  Congress,  embracing  all  the  circumstances  of  the  case,  is 
hereto  annexed  and  concurred  in.  The  committee,  therefore,  again 
report  a  bill  for  the  relief  of  the  petititioners. 

March  5,  1830. 

The  Committee  on  Revolutionary  Claims,  to  whom  was  referred  ihe  pe- 
tition of  Margaret  Cooper^  Sarah  Kirk^  and  Balina  Van  Antwerp, 
surviving  children  of  the  late  Major  John  CampbeU,  of  the  dty  of 
New  New  York,  an  assistant  deputy  guartermaster  general  during  the 
revoliUionary  war,  report  : 

That  they  have  had  the  said  petition,  and  documents  accompanying 
the  same,  under  consideration  ;  that  from  the  statement  of  the  peti- 
tioners^ and  documents,  it  satisfactorily  appears,  that  the  said  John 
Campbell,  in  the  month  of  December,  1776,  was  appointed  by  H. 
Hushes  deputy  quartermaster  general,  foragemaster  at  the  post  at 
Pei^skill,  with  the  pay  and  rations  of  a  major  ;  that  he  continued  in 
service  as  fgragemaster  until  he  was  taken  into  service  as  an  assistant 
deputy  quartermaster  general,  in  which  capacity  he  faithfully  served 
the  residue  of  the  revolutionary  war.  His  faithful  services  and  highly 
meritorious  character  are  abundantly  proved  by  the  certificates  of  Major 
General  Alexander  McDougal,  Major  General  William  Heath,  Major 
General  Henry  Knox,  and  many  other  highly  distinguished  officers^ 
who  knew  the  said  Major  John  Campbell  while  in  service.  The  com- 
mittee further  report,  that  it  satisfactorily  appears,  as  well  from  a 
letter  marked  B,  hereto  annexed,  from  William  Simmons,  dated  17th 
September,  1792,  then  clerk  in  the  Auditor's  office  of  the  Treasury 
Department,  as  from  other  documentary  proof,  that  the  said  John 
Campbell,  very  soon  after  the  close  of  the  revolutionary  war,  applied 
for  the  settlement  of  his  account^  and  frequently  thereafter  solicited 
that  a  settlement  might  be  made  with  him,  and  that  the  only  objec- 
tion on  the  part  of  the  officers  of  the  government  to  closing  his  ac- 
count, arose  from  the  refusal  of  Colonel  Hughes,  a  deputy  quarter- 
master general,  under  whom  Campbell  had  served,  to  render  his 
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account,  and  tbe  subsequent  destruction  of  the  accoutits  and  papers  of 
the  said  Hughes  by  fire  ;  that  it  does  not  appear  that  any  settlement 
was  ever  made  with  the  said  John  Campbell  for  his  services,  pay,  or' 
rations,  as  foragemaster  or  assistant  quartermaster,  but  that  it  doed 
appear  from  letters  marked  0  and  D,  hereunto  annexed,  from  B.  Har^ 
rison  and  John  Crosby,  dated  Treasury  Departmeat,  Auditor's  Office, 
January  1,  1793,  that  the  accounts  of  the  said  John  Campbell,  as  as- 
sistant deputy  quartermaster,  from  August,  1780,  to  the  end  of  the 
war,  had  oeen  completed  in  that  office,  excepting  his  claims  for  pay, 
rations,  and  extra  services ;  from  which  account,  excluding  his  pre- 
vious services  as  assistant  quartermaster  and  barrackmaster,  and  his 
pay  and  rations,  it  would  appear  that  the  said  John  Campbell  was  then 
indebted  to  the  United  States  in  the  sum  of  $2,841  03.  That  it  further 
appears  that  the  said  John  Campbell  soon  thereafter  died,  without 
effecting  any  settlement  of  his  accounts.  The  committee,  on  examina- 
tion and  consideration  of  the  documents  and  evidence  in  this  case^  are 
unauimously  of  opinion  that  the  petitioners  are  entitled  to  relief,  and 
therefore  ask  leave  to  bring  in  a  bill  for  that  purpose. 


IN  THE  COURT  OF  CJLAIMS. 


BEPRBSENTATTVaS  OF  JoHN  CaMPBBLL,  LATE  OF  NbW  YoRE,  DECEASED,  V8. 

The  United  States. 


petitioner's  brief. 


1.  Statement  of  the  case. — The  decedent  (John  Campbell)  was  an 
assistant  deputy  quartermaster  general  in  the  revolution.  The  period 
of  his  service  was  from  the  25th  December,  1776,  to  25th  July,  1785  ; 
a  part  of  this  time,  the  early  part,  he  served  also  as  barrackmaster  and 
foragemaster.  A  letter  from  Gerard  Banker  to  Wm.  Dure,  dated 
"Fishkill,  Nov,  5,  1776,"  shows  that  Major  Campbell  was  at  that 
time  employed  in  the  erection  of  the  barracks  at  that  place.  (See 
American  Archives,  5th  series,  vol.  3,  p.  524  ;  see  also,  p.  824.  He  was 
appointed  by  Col.  Hugh  Hughes  a  deputy  quartermaster  general,  and 
to  receive  a  compensation  of  $75  per  month  and  4  rations  a  day.  (See 
printed  record  of  testimony,  pp.  8,  27,  28,  and  Col.  Pickering's  cer- 
tificate, p.  31.)  Immediately  after  the  expiration  of  his  term  of  service 
he  applied  to  Commissioner  Denning  for  a  settlement  of  his  accounts, 
but  could  not  effect  it  in  consequence  of  his  returns  having  been  made, 
from  the  commencement  of  his  business  to  Au^ust^  1780,  to  Col.  Hugh 
Hughes,  his  principal,  who  refused  to  surrender  his  own  occounts,  ol- 
those  of  his  assistants.  He  applied  also  to  Denning's  successor,  but 
the  same  objection  still  existed.  Finally,  those  in  the  possession  of 
Hughes  were  lost  in  the  fire  which  consumed  the  house  of  the  latter  ; 
neither  could  a  final  settlement  of  the  rest  be  made  in  consequence  of 
the  want  of  information  on  the  part  of  the  commissioner  as  to  the 
amount  of  money  advanced  to  Major  Campbell  by  Col.  Hughes ;  and 
therefore  they  were  not  then  rendered;  but,  to  save  himself  from  the  ope- 
ration of  the  limitation  act,  then  about  to  expire,  he  filed  a  claim  which 
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'Beems  to  have  been  considered  as  a  sufficient  sabstitate*  In  1*791, 
he  rendered  his  accounts  to  the  Auditor  of  the  Treasury,  who,  iu  like 
manner,  was  not  prepared  to  make  a  settlement.  (See  letter  of  Mr. 
^Simmons,  printed  record,  pp.  20  and  21.) 

Major  Campbell  did  all  be  could  to  effect  a  settlement,  but  was  un- 
'Buccessful.  and  died  in  April,  1798,  leaving  authority  with  his  friend 
DeGrove  to  prosecute  his  claims  against  the  United  States.  Nothing 
definite,  however,  was  effected  till  1833^  when  the  act  of  Congress  of 
the  2d  March,  1833,  was  passed  for  the  relief  of  his  heirs  and  repre- 
sentatives; in  pursuance  of  which  a  settlement  was  made  on  the  10th 
of  June,  1834,  by  the  accounting  officers  of  the  Treasury,  based  on  the 
result  of  a  partial  settlement  made  in  the  office  of  the  Auditor  by  John 
Crosby,  his  clerk,  the  31st  Dec.,  1792,  and  consisting  almost  exclu- 
sively of  items  of  compensation  for  Major  Campbell's  services,  which 
were  not  estimated  in  Crosby's  statement.     (See  printed  record,  pp. 
8,  21,  and  22.)    By  this  settlement  a  balance  of  $6,695  21  was  found 
due  to  the  heirs  and  representatives  of  Major  Campbell,  exclusive  of 
interest,  which  was  not  allowed,  because,  in  the  language  of  the  ac- 
counting officers  on  the  occasion,  ^^the  rules  of  settlement  at  the 
Treasury  do  not  permit  the  allowance  of  interest j  except  where  it  is 
specially  provided  for  in  cases  of  contract,  or  exi)ressly  authorized  by 
law."     The  heirs  received  the  amount  of  principal  reported  by  the 
accounting  officers,  reserving  the  right  to  apply  to  Congress  for  the 
interest.  Application  was  made  therefor  accordingly,  and  at  two  differ- 
ent Congresses  bills  were  reported  by  committees  for  its  allowance  and 
payment,  but  they  were  not  acted  on  for  want  of  time  ;  and  at  a  sub- 
sequent Congress,  the  claim  received  two  adverse  reports  from  the 
Committee  on  Bevolutionary  Claims,  on  the  ground  that  the  committee 
thought  there  was  reason  to  believe  the  claim  had  been  settled  and 
paid  hy  final  sattlement  certificate  in  1793.    In  1850  an  appeal  was 
taken  to  the  First  Comptroller  on  a  question  of  law,  but  he  refused  to 
examine  the  claim,  on  the  ground  that  it  had  been  barred  by  statutes 
of  limitation.     Both  of  those  objections  we  believe  to  be  erroneous  ; 
and  we  expect  to  make  it  so  appear  to  the  satisfaction  of  the  court. 

The  argument.  The  first  position,  however,  that  we  assume,  is,  that 
the  question  of  the  validity  of  the  claim  is  a  thing  which  has  already 
been  adjudicated  by  the  accounting  officers  of  the  Treasury,  by  virtue 
of  the  act  of  Congress  for  the  relief  of  the  heirs  and  representatives  of 
John  Campbell,  deceased,  late  of  the  city  of  New  York,  &c.,  approved 
the  2d  March,  1833  ,  (see  statement  of  the  accounting  officers,  pp.  8  and 
9,  of  the  record,  and  copy  of  the  act  referred  to,  pp.  19  and  20,  same,) 
and  that  it  is  not  competent  for  the  Court  of  Claims  or  any  other  tri- 
bunal to  open  the  same  for  investigation  touching  its  merits,  so  far  as 
the  accounting  officers  of  the  Treasury  have  reported  in  conformity  to 
the  law  governing  their  act ;  and  so  it  has  been  decided  by  the  Su- 
preme Court  of  the  United  States,  in  the  case  of  ^'The  Philadelphia 
and  Trenton  Railroad  Co.  vs.  Stimpson."  See  14  Peters,  p.  458  ;  also 
the  case  of  Abel  Gay  vs.  The  United  States^  in  the  Court  of  Claims,  in 
which  the  same  doctrine  is  iterated  by  the  court ;  and  had  there  been 
no  such  decision,  we  venture  to  say  the  Court  of  C^ims  would  not 
think  of  going  behind  the  report  of  the  accounting  officers  in  test  of 
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its  correctnesfi^  even  where  there  was  no  special  act  directing  their  op- 
eration, in  the  absence  of  the  original,  and  perhaps  material  testimony 
which  led  to  their  conclusion.  That  some  of  this  testimony  is  wanting, 
having  been  lost  after  the  accounting  officers  of  the  Treasury  had  made 
their  report,  see  the  deposition  of  &.  B.  Sawyer,  printed  record,  pp. 
10  and  11,  and  extracts  from  report  No.  860,  of  Hon.  Hiland  Hall, 
irom  Committee  of  Bevolutionary  Claims,  House  of  Beps.,  2d  sess.  27th 
Congress ;  printed  record,  p.  17,  3d  paragraph. 

2.  The  ground  assumed  by  Mr.  Hall  in  said  Beport,  No.  860,  2d 
session  27th  Congress,  that  Major  Campbell's  claim  was  settled  and 
paid  by  final  settlement  certificate  the  6th  of  March,  1793,  is  not  ten- 
able by  reason  of  uncertainty.  There  were  in  New  York  three  per- 
sons, at  least,  of  the  name  of  John  Campbell,  and  all  in  public  ser- 
vice (two  of  them  were  of  the  quartermaster's  department)  during 
the  revolution,  (see  printed  record,  pp.  14  and  16,)  and  the  one  in 
whose  favor  the  certificate  aforesaid  issued  is  not  identified  with  Major 
John  Campbell,  the  assistant  deputy  quartermaster  general.  The 
^  designation  of  the  species  of  service  performed  by  the  one  who  received 
the  certificate,  as  we  find  it  in  the  printed  statement  of  the  Begister 
of  the  Treasury,  (Am.  State  Papers,  v.  xiz,  p.  392,)  is  manifestly 
erroneous  ;  for,  the  statement  of  the  Auditor  of  the  Treasury  for  the 
funding  of  the  amount  of  his  identical  certificate,  dated  the  day  fol- 
lowing that  of  the  date  of  the  certificate,  the  original  record  of  which 
is  extant  and  copied  into  the  printed  record  of  evidence  in  this  case, 
(see  p.  24,)  designates  the  person  in  whose  favor  it  is  issued  simply  as 
**  John  Campbell,  of  New  York."  There  can  be  no  reasonable  doubt 
that  the  funding  statement  followed  the  designation  of  the  certificate 
strictly,  and  that  the  error  was  committed  in  the  transcription  made 
for  the  printer  in  1810. 

And  furthermore,  supposing,  for  the  sake  of  the  argument,  thatthe 
claim  settled  the  6th  of  March^  1793,  was  a  claim  of  John  Campbell, 
the  assistant  deputy  quartermaster  general,  it  does  not  therefore  follow 
that  it  was  the  claim  which  we  are  here  prosecuting — his  claim  for 
compensation  for  services  rendered  in  the  quartermaster's  department 
during  the  revolutionary  war,  and  up  to  the  25th  July,  1786.  If  it 
was  verily  his,  we  contend  that  it  was  altogether  distinct  and  separate 
from  his  claim  for  his  services  as  assistant  deputy  quartermaster  gen- 
eral, the  matter  here  in  litigation.  Major  Campbell  had  various  as- 
signments of  claims  of  his  employees,  (see  record  of  testimony,  p.  30,) 
and  held  what  was  termed  *^  printed"  and  sometimes  called  ^'  specie 
certificates,"  payment  of  which  he  requests  in  a  letter  to  Col.  Pick- 
ering, quartermaster  general,  dated  the  29th  August,  1792.  (See 
record  of  testimony,  p.  29,  Ist  paragraph.)  Thes  certificates  unques- 
tionably constituted  a  separate  and  distinct  claim  from  that  which 
grew  out  of  his  accounts  then  lying  in  the  Treasury  Department  wait- 
ing settlement. 

From  a  note  of  the  Begister  of  the  Treasury  at  the  end  of  his  state- 
ment, made  September  10,  1810,  of  claims  adjusted  and  allowed,  and 
for  which  certificates  of  registered  debit  issued  in  virtue  of  the  act  of 
27th  March,  1792,  (see  record  of  evidence^  p.  23,)  it  appears  that  this 
settlement  and  certificate  of  March  6,  1793,  were  under  the  act  of 
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12th  February,  1*793.  Now,  this  act  declares^  '^  that  all  claims  upon 
the  TJAited  States  for  services  or  supplies,  or  for  other  cause,  matter, 
or  thing,  furnished  or  done  previous  to  the  4th  day  of  March^  1789, 
whether  founded  upon  certificates  or  written  documents  from  public 
officers  or  otherwise,  which  have  not  already  been  barred  by  any  act 
of  limitation,  and  which  shall  not  be  presented  at  the  treasury  before 
the  1st  day  of  May,  1794,  shall  forever  after  be  barred  and  precluded 
from  settlement  or  allowance."  It  could  not,  therefore,  from  the  very 
nature  of  the  case,  have  reference  to  the  accounts  and  claims  of  Major 
Campbell  then  in  the  hands  of  the  accounting  officers  for  settlement ; 
but  it  had  direct  reference  to  the  *'  printed"  or  * 'specie  certificates," 
which  he  held  at  that  time  against  the  United  States.  This  act^  of 
course,  had  no  reference  whatever  to  claims  already  presented  for  set- 
tlement, and  consequently  could  not  have  referred  to  Major  CampbeU'a 
quartermaster's  accounts  and  his  claim  to  compensation  for  services 
in  that  department,  nor  could  it  have  referred  to  them  had  they  not 
been  already  presented  for  settlement,  for  they  would  already  have 
been  barred  by  the  resolutions  of  1785  and  1787,  if  any  of  those  acta 
could  apply  with  propriety  to  disbursing  officers.  As,  therefore,  the 
claim  of  Major  Campbell,  pertaining  to  the  quartermaster's  depart* 
ment,  could  not  come  within  the  purview  of  the  act  of  12th  February, 
1793,  it  is  morally  certain  that  if  the  certificate  of  the  6th  March, 
1793,  was  issued  in  his  favor,  it  was  based  on  a  claim  distinct  from 
and  independent  of  that  claim  aforesaid. 

3.  This  claim«was  not  barred  by  the  statutes  of  limitation,  because 
we  are  expressly  told  by  Simmons,  the  chief  clerk  of  the  Auditor  of 
the  Treasury,  that  Major  Campbell  filed  a  claim  in  time  to  prevent  it; 
(such  an  abstract,  doubtless,  as  the  resolution  of  1787  required,)  and 
we  see  that  an  examination  of  his  accounts  was  made,  afterwards,  in 
the  Auditor's  office,  without  the  slightest  reference  to  an  objection  of 
this  kind.  We  also  argue^  that  those  limitation  acts  could  not  have 
been  intended  to  affect  the  accounts  of  disbursing  officers,  and,  more- 
over, had  the  claim  been  barred,  the  act  of  30th  June,  1834,  removed 
the  bar;  (see  printed  record,  pp.  20,  21,  and  22  ;)  see  also  case  of 
Balph  Bichardson  vs.  The  United  States,  in  Court  of  Claims. 

4k.  Major  Campbell  was  a  creditor  of  the  United  States  for  services 
done,  (see  printed  record,  report  of  the  accountitig  officers  of  the 
treasury  in  pursuance  of  the  act  2d  March,  1833,  p.  8,)  and  therefore 
his  representatives  are  entitled  to  an  interest  of  six  per  cent,  on  the 
amount  from  the  time  the  payment  became  due,  per  resolution  3d 
June,  1784. 

6th  position.  Although  the  Court  of  Claims  may  not  inquire  into  the 
validity  of  a  claim  adjusted  and  settled  by  the  accounting  officers  of 
the  Treasury  in  pursuance  of  a  special  law  directing  it,  or  whether  or 
not  the  amount  found  due  by  said  officers  be  correct,  it  may  take  cog- 
nizance of  any  thing  material  and  having  a  direct  bearing  in  the 
premises,  and  not  contravening  any  provision  of  said  law  ;  the  court 
may  inquire,  then^  in  the  present  case,  whether  or  not,  in  the  settle* 
ment  of  the  claim  of  the  heirs  and  representatives  of  John  Campbell, 
in  pursuance  of  the  act  of  2d  March,  1833,  and  in  the  award  under 
same,  the  accounting  officers  ot  the  Treasury  diregarded,  neglected,  or 
misapprehended  a  law  then  in  force,  and  which  made  direct  provision 
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for  the  payment  of  an  interest  of  six  per  cent,  per  annum  on  the 
amount  found  due,  and  may  decide  according  to  the  circumstances. 
This  position  may  not  have  the  support  of  judical  decisions  ;  it  needs 
them  not,  in  the  absence  of  every  thing  to  the  contrary,  and  resting 
as  it  does  on  the  firm  foundation  of  right  reason  and  common  sense. 

JOSIAH  F.  POLK, 

Counsel  of  Claimant. 


IN  THE  COURT  OF  CLAIMS. 


KiRE  AND  OTHERS,  REPRESENTATIVES  of  JOHN  OaMPRELL,  DECEASED,  V8.  ThS 

United  States, 
soucitor's  brief  for  hearing  on  the  merns. 

Claim  for  revcltUionary  aervices  as  assistant  deputy  quartermaster  genr 
eral,  and  for  interest  on  amount  hereto/ore  paid, 

facts  as  understood  bt  the  SOLICnOR. 

1.  That  John  Campbell  was  an  assistant  deputy  quartermaster  gen- 
eral in  the  service  of  the  United  States  from  the  25th  of  December, 
1776,  to  the  25th  of  July,'1785,  and  that  he  was  appointed  by  Hugh 
Hughes,  who  was  a  quartermaster.     (Record,  p.  8.) 

2.  That  his  compensation,  rations  for  himself  and  ser- 

vant, and  charges  for  travelling  expenses  during 

that  time,  amounted  to $8^723  03 

That  there  was  a  balance  of  a  stated  account  found 
against  him  on  another  account,  after  deducting  a 
certificate  which  has  since  been  determined  ought 
to  have  been  allowed,  of. 2,027  82 

After  deducting  this  sum,  there  was  found  due  him..      6,695  21 

Which  has  been  fully  paid  at  the  treasury.     (Record,  pp.  8,  9  ;  and 
admissions  in  petition,  Kecord,  pp.  3,  4.) 

3.  The  amount  actually  allowed  and  paid  is  |761  56  larger  than 
the  amount  of  the  claim  specified  in  a  statement  supposed  to  have 
been  presented  to  a  committee  of  Congress  in  1830.     (Record,  p.  25.) 

4.  The  amount  of  money  received  from  assistant  quartermaster 
Hughes,  of  David  Wolfe,  and  Colonel  Pickering,  (quartermaster  gen- 
eral,^ was  unknown  when  Campbell's  accounts  were  stated  by  John. 
Crosby,  clerk,  in  December  31,  1792,  and  reported  to  Campbell  by  R, 
Harrison,  January  1,  1793^  when  the  sum  of  |2,841  03  was  found 
against  him.     (Record,  pp.  21^  22.) 

Crosby,  in  his  report,  say?- : 

''  I  have  stated  the  account  of  Mr.  John  Campbell,  late  assistant 
deputy  quartermaster,  as  far  as  can  be  done  from  the  papers  exhibited 
at  this  office,  and  find  that  he  is  chargeable,  and  stated  therein,  to  the 
amount  of  $48,148  81,  and  that  he  is  entitled  to  credit,  exclusive  of 
his  pay,  to  the  amount  of  |45,307  78,  leaving  a  balance  against  him 
of  $2,841  03. 
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^^To  wliat  period  or  what  rate  his  pay  is  to  be  extended,  is  yet  to 
he  fixed.  It  is  to  he  ohserved  that  his  acGoant  commences  in  Augnst, 
I78O9  and  that  he  has  disbursed  money  on  account  of  his  department 
to  June,  1784  ;  but,  as  his  services  the  latter  part  of  this  period  were 
inconsiderable,  and  sundry  arrangements  in  the  department  took 
place,  it  is  my  opinion  he  is  not  entitled  to  full  pay." 

He  then  gives  a  list  of  fifteen  credits  claimed  by  Campbell  for  him- 
self, amounting  to  |813  21,  for  which  no  vouchers  were  furnished, 
and  he  then  adds  : 

''The  account  cannot  be  considered  as  accurate,  owing  to  the  loss  of 
Colonel  Hughes's  papers.  It  is  probable  that  advances  were  made  him 
by  Colonel  Hughes  which  are  not  included  in  this  account,  as  most  of 
the  charges  [are]  for  cash  received  of  Colonel  Pickering,  and  aU  those 
received  of  David  Wolfe  are  wholly  unnoticed  by  Mr.  Campbell  in  his 
accounts." 

6.  A  subsequent  settlement  of  Campbell's  accounts  took  place,  and 
all  his  accounts  were  adjusted  except  for  personal  services,  and  per- 
haps these,  also,  and  the  amount  of  $1^103  65  was  found  due  him,  and 
for  which  he  received  a  treasury  certificate,  dated  the  6th  of  March, 
1793.     (Record,  pp.  22,  24.) 

What  particular  items  were  contained  in  the  account  settled,  upon 
which  this  certificate  was  issued,  is  not  shown;  but  it  covers  every- 
thing except  personal  services,  as  appears  by  the  certificate  of  the 
Begister  found  at  p.  23„  in  the  record. 

6.  Four  items  were  allowed  in  the  statement  of  the  account  upon 
this  claim  in  1833,  which  had  been  previously  allowed  CampbelL 
(Record,  8.) 

The  following  sums  were  allowed  Campbell,  in  1833,  which  were 
not  for  personal  services : 

Rations $568  31 

Servant's  rations 142  08 

Travelling  expenses 287  64 

A  certificate,  not  admitted  when  Crosby  stated  the  account.  813  21 

Amounting  to 1,811  24 


7.  From  the  facts  last  above  stated,  it  is  certain  that  the  sum  of 
$1,811  24  was  credited  him  in  1833,  more  than  ought  to  have  been 
allowed. 

8.  It  is  extremely  probable  the  settlement  of  March  6,  1793,  which 
must  have  taken  place  when  the  certificate  was  issued  by  Joseph 
Nourse,  Register  of  the  Treasury,  included  all  of  Campbell's  ac- 
counts, and  that  the  certificate  was  given  for  the  final  balance  found 
due,  including  all  his  accounts. 

Between  the  1st  of  January  and  the  6th  of  March,  1793, it  is  reason- 
able to  presume  that  Campbell's  accounts  were  all  adjusted  Except 
certain  certificates  obtained  from  revolutionary  officers  and  others  in 
1829  ;  all  relating  to  his  services  bear  date  immediately  before  this 
settlement.  See  statements  of  them  in  the  Record  at  pp.  26,  27, 
28,  29. 
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Crosby,  who  stated  the  account  on  the  31st  of  December,  1Y92,  said 
that  his  pay  was  not  then  adjusted,  because  the  period  of  the  termina- 
tion of  his  full  salary  and  the  rate  of  compensation  were  not  fixed. 
(Record,  p.  22.) 

The  proper  person  to  fix  both  was  Colonel  Pickering,  the  quarter- 
master general,  under  whom  he  served.  He,  accordingly,  being  at 
Philadelphia,  as  Postmaster  G-eneral,  made  his  certificate,  dated  Feb- 
ruary 27,  1793,  fixing  his  compensation  at  |75  per  month,  and  fur- 
ther stated  that  it  ought  to  continue  at  that  rate  until  the  end  of  his 
service,  on  the  25th  of  July,  1785.  This  certificate  of  Colonel  Pick- 
ering bears  date  seven  days  before  the  settlement.  Campbell,  by  his 
letter  of  the  5th  of  January,  1793,  (Record,  p.  30,)  informs  the 
Auditor  that  he  expects  Colonel  Pickering  will  give  the  desired  cer- 
tificate. The  Auditor,  in  reply,  under  date  of  28th  January,  1793, 
gives  assurances  of  a  fair  and  honest  as  well  as  a  legal  settlement. 

These  facts  render  it  probable,  if  not  certain,  that  all  of  Campbell's 
accounts,  including  his  services,  as  far  as  presented  to  Auditor  Har- 
rison, were  settled  and  closed  on  the  6th  of  March,  1793. 

If  so,  then  the  whole  allowance  made  in  1833  was  wrong.  A  part 
of  it  was  clearly  so. 

LEGAL  PROPOSITIONS. 

FiR9r.  It  is  incumbent  upon  the  claimant  to  make  such  proof  of  his 
demand  as  to  remove  all  reasonable  doubts  as  to  its  legality  and 
justice. 

The  claimant's  proof  does  not  show  that  he  is  entitlel  to  anything 
for  which  Campbell  or  his  representatives  have  not  received  compen- 
sation. His  accounts,  except  for  his  salary,  were  stated  in  1792,  as 
far  as  the  accounting  officers  had  the  means  of  settling  them,  and  a 
balance  of  over  two  thousand  dollars  was  found  against  him.  From 
the  statement  of  the  clerk  of  the  surrounding  circumstances,  it  ap- 

Eears  almost  certain  that  he  was  not  charged  with  all  the  money  he 
ad  received  of  Pickering,  Wolfe,  and  Hughes,  of  each  of  whom  he 
undoubtedly  received  money. 

Subsequently,  in  1793,  a  settlement  was  made,  but  what  was  in- 
cluded in  it  is  not  shown,  but  the  presumption  is,  that  it  included  all 
that  the  accounting  officers  determined  to  oe  due  him.  For  the  bal- 
ance then  found  due  him,  he  received  a  treasury  certificate.  This 
raises  a  presumption  against  him,  and  the  duty  of  repelline  it,  by 
proof  of  facts,  rests  upon  him.  The  presumption  that  all  his  ac- 
counts, except  for  pay  proper,  were  then  closed,  is  not  rebutted  by 
any  fact  in  evidence.  Hence,  that  point  may  be  deemed  to  be  per- 
fectly settled. 

Whether  his  pay  was  settled  then  or  not,  is  not  now  material,  be- 
cause it  is  in  proof  by  the  claimants,  that  it  has  been  since  settled 
and  paid.  But  the  presumption  is,  that  it  i^as  included  in  the  settle- 
ment. It  follows  that  upon  the  present  evidence  the  claimants  show 
no  valid  claim. 

Sboonb.  The  claims  in  question  having  been  committed,  with  the- 
assent  of  the  claimants,  to  a  special  tribunal  created  by  statute,  the* 
decision  of  that  tribunal  is  conclusive  and  binding  upon  him,  and  it 
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cannot  be  reviewed  by  anj  other  tribunal  without  a  law  expressly 
authorizing  it. 

In  1833,  upon  the  petition  of  the  claimants,  a  law  was  passed  by 
Congress  creating  a  special  tribunal  to  examine  and  determine  their 
claims  upon  principles  prescribed  in  the  act,  which  was  in  these 
words : 

"  That  the  proper  accounting  officers  of  the  Iteasury  be,  and  they 
are  hereby,  authorized  and  required  to  audit  and  adjust,  upon  princi- 
ples of  equity  cmd  jastice,  the  claims  and  accounts  of  the  heirs  and 
representatives  of  John  Campbell,  late  of  the  city  of  New  York,  de- 
ceased, a  foragemaster,  and  an  assistant  deputy  quartermaster  gen- 
eral, in  the  service  of  the  United  States  during  the  revolutionary  war, 
for  his  services,  expenditures,  pay,  and  rations,  while  in  service  as 
aforesaid,  as  foragemaster,  and  assistant  deputy  quartermaster  gen- 
eral ;  and  that  the  amount  due,  when  ascertained  as  aforesaid,  to  be 
paid  to  the  heirs  and  representatives  of  the  said  John  Campbell,  out 
of  any  money  in  the  treasury  not  otherwise  appropriated."  (6  U.  S. 
L.,  541.) 

At  the  time  of  this  enactment  there  was  no  legal  liability  existing 
in  favor  of  the  claimants.  This  act  created  none,  except  such  as  this 
tribunal  should  find  in  adjudicating  upon  the  principles  specified  in 
it ;  the  accounting  oflSioers  were  made  the  judges  of  the  principles  and 
facts  in  the  case  presented.  They  investigated  and  determined  both 
under  the  special  power  expressly  delegated.  Their  jurisdiction  ex- 
tended to  all  the  claims  which  sprung  from  Campbell's  services,  and 
all  were  submitted  to  them,  and  they  acted  upon  them,  and  allowed 
|6,695  21,  which  was  paid;  That  tribunal,  possessing  such  ample 
powers,  adjudicated  that  no  more  was  due  upon  the  principles  upon 
which  they  were  authorized  to  act,  and  rejected  all  which  they  did 
not  allow.  This  decision  is  binding  upon  the  claimants  now,  as  it 
was  upon  the  government  when  made.  The  law  imposed  upon  the 
government  the  legal  duty  of  paying  the  amount  adjudged  to  the 
claimants. 

Where  there  is  a  special  tribunal,  and  no  appellate  one  crefited, 
there  can  be  no  review.  This  court  is  not  clothed  with  power  to  re- 
view the  decision  of  one  specially  created,  as  this  was.  As  far  as 
reviewing  is  concerned,  the  accounting  officers  stand  in  the  same  posi- 
tion as  arbitrators,  and  their  determination  is  equally  as  conclusive  upon 
both  parties.  The  United  States  so  considered  it,  and  paid  the  amount 
awarded  accordingly. 

Both  parties  must  be  alike  bound  by  the  award.  The  claimants 
can  no  more  ask  a  review  than  the  United  States.  Upon  principles 
of  equity  and  justice,  both  must  occupy  the  same  ground.  When 
the  claimants  tell  us,  as  they  do  in  their  brief,  that  the  United  States 
are  bound  by  that  decision,  they  furnish  an  argument  which  is  con- 
clusive upon  themselves,  establishing  the  point  that  they,  too,  are 
bound. 

Third.  When  a  new  claim  is  made  and  founded  upon  the  services 
of  Campbell,  the  defendants  have  a  right  to  go  back  and  investigate 
the  facts  upon  which  its  validity  rests. 

The  claimants,  among  other  things,  claim  interest  upon  the  amount 
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found  dne  bj  the  acconntiDg  officers  in  1833.  They  insist  that  the 
government  is  bound  by  that  decision,  and  that  it  must  be  treated  as 
if  made  at  the  time  of  the  services  rendered  and  expenditures  made. 
It  has  been  shown  that  they  are  bound  by  the  decision,  and  cannot 
review  it.  But  if  it  is  to  be  reviewed  for  their  benefit,  it  should  be  for 
the  benefit  of  the  government.  But  their  claim  does  not  spring  from 
or  rest  upon  the  award.  They  seek  to  correct  it,  and  make  it  $31,180 
more  favorable  to  themselves;  they  insist  that  an  error  was  made 
against  them.     If  they  seek  equity,  they  must  do  equity.     The  same 

Erinciple  which  they  invoke  to  give  them  more  must  operate  alike  upon 
oth  parties,  and  it  may  show  that  the  error  was,  in  fact,  in  their  favor. 
In  going  back  to  scrutinize  the  rights  involved,  it  would  be  grossly 
unjust  to  allow  the  errors  upon  one  side  alone  to  be  corrected.  They 
stand  now,  not  upon  the  law  of  1833,  because  that  has  been  executed, 
and  is  no  longer  in  life,  but  upon  the  original  right  of  Campbell  to 
have  interest  upon  his  claims  when  liquidated. 

It  is  now  shown  that,  when  liquidated,  in  1793,  interest  was  allowed 
to  him.  It  is  further  shown  that  there  was  a  settlement,  which,  so 
far  as  the  evidence  goes,  it  is  fair  to  presume  that  it  covered  all  his 
claims,  including  those  for  which  he  was  paid  in  1833.  If  this  pre- 
sumption exists,  and  has  not  been  repelled  by  legal  evidence,  then  the 
ground-work  of  the  present  demand  for  interest  fails,  because  the  de- 
mand upon  which  it  is  claimed  to  have  accrued  has  no  existence,  but 
has  been  settled  and  paid. 

It  is  not  claimed  by  me  that  the  right  to  the  amount  awarded  in 
1833  can  now  be  reclaimed ;  that,  whether  right  or  wrong,  was  an 
adjudication  binding  on  both  parties.  But  it  is  insisted  that  it  is  not 
binding  for  any  other  purpose,  and  that  the  United  States  can,  when 
it  is  attempted  to  be  reviewed  and  shown  to  be  erroneous  as  to  the 
claimant,  show  that  it  was  in  fact  wrong  as  to  the  government.  It  is 
contended  that  the  award  in  question,  although  it  proves  what'  is 
shown  on  its  face  for  the  purposes  of  the  law  of  1833,  does  not  prove 
or  lay  the  foundation  of  any  other  fact  tending  to  establish  any  other 
liability.  It  proved  the  liability  which  has  been  paid,  but  can  prove 
no  other.  The  claimants,  in  now  seeking  to  establish  another,  must 
prove  it,  and  the  United  titates  may  meet  it  by  any  proper  proof 
tending  to  show  that  such  claim  has  no  existence  or  merits  to  stand 
upon.  This,  it  is  claimed,  the  United  States  have  shown  in  a  man- 
ner to  be  conclusive  in  the  absence  of  all  rebutting  and  explanatory 
evidence. 

Fourth  — Claims  against  the  United  States  do  not  bear  interest, 
unless  a  law  of  Congress  provides  for  its  payment. 

This  general  proposition  has  been  so  often  discussed  and  determined 
that  no  argument  will  be  made  or  authorities  cited  to  sustain  it.  If 
the  claimant  demands  interest,  he  must  show  a  law  of  Congress  au- 
thorizing it,  just  the  same  as  he  must  show  law  to  sustain  his  princi- 
pal claim.     None  such  has  been  shown. 

The  claimants,  however,  insist  that  a  resolution  of  1784  gave  inter- 
est, and  is  still  binding,  and  ou^ht  to  have  controlled  the  accounting 
officers  in  1833,  and  is  now  bindmg  upon  this  court.    That  resolution 
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is  found  in  the  fourth  volume  of  the  Journals  of  Congress,  pftg6  473, 
under  date  of  June  3,  1784,  and  is  in  these  words  : 

^^  That  an  interest  of  six  per  cent,  per  annum  shall  be  allowed  to  all 
creditors  of  the  United  States  for  supplies  furnished  or  services  done 
from  the  time  payment  becomes  due." 

There  are  three  answers  to  the  claim  made  under  this  resolution : 

1.  It  is  not  a  law  of  Congress^  and  is  not  binding  upon  the  United 
Stetes.  It  was  passed  live  years  before  the  present  government  was 
established.  If  it  had  been  binding,  Campbell's  account,  and  the 
interest  claimed,  would  have  been  payable,  and  could  have  been  paid, 
without  the  act  of  Congress  of  1833,  in  the  usual  mode  at  the  trea- 
sury. But  after  the  settlement  on  the  6th  of  March,  1793,  there  is  no 
evidence  that  his  claims  were  again  presented  at  the  treasury,  which 
shows,  first,  that  all  claims  were  then  settled  ;  or,  secondly,  that  he 
knew  that  nothing  could  be  allowed  without  an  act  of  Congress  au- 
thorizing it. 

2.  The  second  answer  is,  that  accounts,  until  liquidated,  never  carry 
interest.  Until  liquidation  is  made,  there  is  no  known  sum  to  carry 
interest.     This  point  is  well  settled  by  authorities. 

In  Wood  V8,  Hickok,  2  Wendell,  501,  this  question  was  expressly 
determined. 

In  Tucker  t;^.  Ives,  6  Cowen,  193,  the  same  decision  was  made;  also 
in  Van  Beuren  V8,  Gaasbeck,  4  Cowen,  497. 

See  1  Bovier,  L.  D.,  713,  and  cases  there  cited.  See  also  2  Blackf., 
313  ;  1  Bibb,  443  ;  5  Verm  ,  177. 

In  Barrow  vs.  Beab,  9  How.,  366,  p.  371,  the  Supreme  Court  says : 
^'  But  the  general  practice,  where  no  statute  exists  to  the  contrary,  is, 
not  to  allow  interest  on  unliquidated  damages  due  in  cases  of  ordinary 
contracts.''    See  cases  there  cited. 

It  is  certain  that,  unless  Campbell's  account  for  salary  was  settled 
when  he  obtained  his  treasury  certificate  in  1793,  it  was  not  liquidated 
until  1833,  and  under  these  decisions  no  interest  would  be  due.  Until 
settled,  it  was  not  and  could  not  be  known  at  what  rate  and  for  what 
length  of  time  he  was  to  be  paid.  These  things  were  matters  entirely 
open  and  unsettled  ;  the  last  we  hear  of  them  was  in  1792  and  in  the 
fore  part  of  1793. 

If  they  were  not  determined  then,  they  remained  open  until  the 
adjudication  in  1833.  No  law  has  been  passed  authorizing  the  pay- 
ment of  interest  upon  unsettled  and  unliquidated  accounts,  where  the 
rate  of  charges  was' not  previously  established,  nor  even  where  they 
were. 

3.  The  question  of  the  right  to  interest  has  been  expressly  adjudi- 
cated between  the  claimants  and  the  United  States,  and  determined 
against  the  former. 

The  record  shows  that  this  question  of  interest  was  presented  by 
the  claimants  to  the  accounting  officers  in  1833,  and  that,  under  the 
law,  they  held  that  they  were  not  entitled.  As  this  question  was 
within  their  jurisdiction,  was  presented,  considered,  and  decided,  it  is 
conclusive  upon  the  claimants,  because  the  accounting  officers  were  a 
special  tribunal,  clothed  with  full  power  over  the  subject-matter.  No 
law  of  Congress  has  authorized  a  review  of  that  decision. 
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Fifth.  The  whole  of  the  claims  in  question,  which  have  not  been 
allowed  and  paid,  are  barred  by  an  act  of  Congress,  and  therefore  no 
portion  of  them  can  be  allowed  by  this  conrt. 

When  Congress  enacts  a  bar  or  limitation  upon  claims,  it  remains 
in  force,  and  is  binding  upon  all  persons,  and  upon  all  branches  of  the 
gOYernment,  until  the  same  authority  removes  it. 

Both  the  Congress  of  the  confederation  and  the  Congress  under  the 
oonstitution  have  passed  limitation  laws  applicable  to  these  revolu* 
tionary  claims. 

The  following  resolve  was  passed  on  the  2d  of  November,  1786  : 

'^  Besdvedj  That  all  persons  having  claims  for  services  performed 
in  the  mUUary  department^  be  directed  to  exhibit  the  same  for  liquida* 
tion  to  the  commissioners  of  army  accounts,  on  or  before  the  first  day 
of  August  ensuing  the  date  hereof  y  and  that  all  claims  under  the 
description  above  mentioned,  which  may  be  exhibited  after  that  period, 
shall  forever  thereafter  be  precluded  from  adjustment  or  allowance, 
and  that  the  commissioner  of  army  accounts  give  public  notice  of  this 
resolve  in  all  the  States  for  the  term  of  six  months."  (10  vol.  Old 
Journal,  p.  366 ;  in  last  edition,  vol.  4,  p.  603.) 

This  resolution  was  limited  to  claims  for  persofial  service.  On  the 
23d  of  July,  1797,  another  resolution  was  passed,  virtually  extending 
the  time  of  presentation,  and  including  all  branches  of  the  military 
service.    (12  vol.  Old  Journal,  114 ;  2d  ed.,  4  vol.,  762-'3.) 

^^  JSesolvedj  That  all  persons  having  unliquidated  claims  against  the 
United  States,  pertaining  to  the  late  commisary's,  quartermaster's, 
hospital,  clothier's,  and  marine  departments,  shall  exhibit  their  par* 
ticular  abstract  of  such  claims  to  the  proper  commissioner  appointed  to 
settle  the  accounts  of  those  departments  within  eight  months  of  the  date 
hereof ;  and  all  persons  having  other  unliquidated  claims  against  the 
United  States  shall  exhibit  a  particular  abstract  thereof  to  the  Comp- 
troller of  the  Treasury  of  the  U  nited  States  within  one  year  from  the  date 
hereof;  and  all  accounts  not  exhibited  as  aforesaid  shall  be  precluded 
from  settlement  or  allowance." 

There  is  no  evidence  that  Campbell  made  and  presented  his  ac- 
counts under  the  resolution  of  1786,  or  a  particular  abstract  thereof 
under  that  of  1787,  within  the  periods  therein  limited.  Mr.  Simmons 
(Becord,  p.  21)  says  that  Mr.  Burrall  desired  him  to  render  his 
accounts,  but  he  did  not,  ^'but  lodged  a  claim  in  order  to  save  himself 
from  being  barred  by  the  limitation  act,  which  was  then  nearly  ex- 

Eired ;  (but  under  which  act  he  does  not  state.)  In  this  state  the 
nsiness  rested  until  August,  1791,  when  Mr.  Campbell  applied  to 
this  office  for  a  settlement  of  his  accounts,  and  delivered  to  me  a  large 
chest  of  papers,  which  he  said  contained  his  accounts  from  August, 
1780,  to  the  close  of  the  business.  I  examined  the  accounts  in  his 
presence,  and  found  that  no  statement  of  them  had  been  made,  and  the 
papers  were  in  the  utmost  confusion.  Mr.  Campbell  acknowledged 
that  the  accounts  toere  not  in  a  stale  Jit  to  render  ^  and  said  it  was  owing 
to  the  death  of  his  clerk,  who  had  been  employed  in  the  business." 

From  this  it  is  clear  that  his  accounts  were  not  presented  in  con- 
formity with  the  resolution  of  1785,  nor  did  he  present  a  ^'  particular 
abstract,"  as  required  by  that  of  1787.    Whether  he  presented  any 
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abstract  or  not,  is  not  shown.  The  presentation  of  a  c2atm,  which  is 
not  shown  to  be  such  an  abstract  as  the  latter  resolution  required, 
was  no  compliance  with  it.  No  one  can  say  from  the  evidence  whether 
the  present  claim  was  specified  in  the  claim  then  made  or  not.  A 
mere  daim  was  not  at  all  likely  to  be  a  '^  particular  abstract "  of  '^  a 
large  chest  of  papers  all  in  confusion."  The  affirmative  of  the  ques- 
tion rests  with  the  claimants,  and  they  have  not  proved  it.  It  follows, 
that  under  the  resolution  of  the  Congress  of  the  confederation  the 
claims  in  question  were  barred. 

But  if  they  were  not  barred  by  these  resolutions  they  are  by  the 
acts  of  the  constitutional  Congress.  As  early  as  the  27th  of  March, 
1792,  Congress  made  the  following  provision  :     (1  U.  S.  L.,  245.) 

''  That  the  operation  of  the  resolutions  of  the  late  Congress  of  the 
United  States,  passed  on  the  2d  day  of  November,  1786,  and  the  23d 
day  of  July,  1787,  so  far  as  they  have  barred  or  may  be  construed  to 
bar  the  claims  of  any  officer,  soldier,  artificer,  sailor  of  marine  of 
the  late  army  or  navy  of  the  United  States,  for  peraonal  services  ren- 
dered to  the  United  States  in  the  military  or  naval  department,  shall, 
from  and  after  passing  of  this  act,  be  suspended  for  and  during  the 
term  of  itoo  years.  And  that  every  such  officer,  soldier,  artificer, 
sailor,  and  marine  having  claims  for  service6  rendered  to  the  United 
States  in  the  military  or  naval  departments,  who  shall  exhibit  the 
same  for  liquidation  at  the  Treasury  Department  of  the  United  States 
at  any  time  during  the  said  two  years,  shall  be  entitled  to  an  adjust- 
ment and  an  allowance  thereof  on  the  same  principle  as  if  the  same 
had  been  exhibited  within  the  time  prescribed  by  the  aforesaid  resolu- 
tions of  Congress ;  Provided j  That  nothing  herein  shall  extend  to 
claims  for  rations  or  subsistence  money." 

This  is  an  absolute  bar,  after  the  27th  of  March,  1794,  of  every- 
thing except  subsistence  money.  The  resolutions  of  1786  and  1787} 
after  the  suspension  of  two  years,  would  remain  in  force  as  to  all  claims. 
This  act  of  1792  is  also  a  bar  as  to  everything  except  rations  and  sub- 
sistence money. 

The  next  year,  on  the  12th  of  February,  1793,  Congress  legislated 
again  upon  this  subject,  and  made  the  following  provisions,  which  re- 
main in  force  :     (1  U.  S.  L.,  301.) 

^^  That  all  claims  upon  the  United  States  for  services  or  supplies, 
or  for  other  cause,  matter,  or  thing,  furnished  or  done,  previous  to  the 
4th  of  March,  1789,  whether  founded  on  certificates  or  other  written 
documents  from  public  officers  or  wtherwise,  which  have  not  already 
been  barred  by  any  act  of  limitation,  and  which  shall  not  be  presented 
at  the  treasury  before  the  first  day  of  May,  1794,  shall  forever  after 
be  barred  and  precluded  from  settlement  and  allowance :  Provided^ 
That  nothing  herein  contained  shall  be  construed  to  affect  loan  office 
certificates,  certificates  of  final  settlement,  indents  of  interest,  bal- 
ances entered  on  the  books  of  the  Begister  of  the  Treasury,  certificates 
issued  by  the  Begister  of  the  Treasury,  commonly  called  registered  cer- 
tificates, loans  of  moneys  obtained  in  foreign  countries,  or  certificates 
issued  pursuant  to  the  act  entitled  '  An  act  making  provision  for  the 
debt  of  the  United  States  :'  And  provided  further ,  That  nothing  herein 
contained  shall  be  construed  to  prohibit  the  proper  officers  of  the 
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Treasury  from  demandiDg  an  account  or  accounts  to  be  rendered  for 
any  moneys  heretofore  advanced  and  not  accounted  for,  or  from  ad- 
mitting, under  the  usual  forms  and  restrictions,  credits  for  expendi* 
tures  equal  to  the  sums  so  advanced. 

"  Sbc.  2.  That  it  shall  be  the  duty  of  the  Auditor  of  the  Treasury  to 
receive  all  such  claims  as  have  not  been  hereto/ore  harredhj  any  act  of 
limitation,  as  shall  be  presented  before  the  time  aforesaid,  with  the 
certificates  or  other  documents  in  support  thereof,  and  to  cause  a  re- 
cord to  be  made  of  the  names  of  the  persons,  and  of  the  time  when 
the  said  claims  are  presented,  which  record  shall  be  made  in  the^ 
presence  of  the  person  or  persona  presenting  the  same^  and  shall  be  tho 
ofdy  evidence  that  the  said  claims  were  presented  during  the  time 
limited  by  this  act." 

This  act  covered  all  claims  not  previously  barred,  and  there  is  no- 
pretence  in  the  evidence  that  the  present  claims  were  presented  in  con- 
formity with  this  act.  It  follows  that  Campbell's  claims  are  barred 
by  this  statute. 

This  act  of  July  9,  1Y98,  (1  U.  S.  L.,  580,)  applies  exclusively  to 
"  credits  on  the  books  of  the  Treasury  for  transactions  during  the  late 
war,  which,  euxsording  to  the  course  of  the  Treasury,  have  hitherto 
been  discharged  by  issuing  certificates  of  registered  debt."  Theso 
are  barred  after  the  1st  of  March,  1799. 

The  above  quoted  acts  are  clearlv  a  bar  to  the  claims  now  pre- 
sented, unless  subsequent  legislation  has  repealed  them.  The  claim- 
ants contend  it  has.  They  say  that  the  act  of  1833  suspended  these 
acts.  It  doubtless  did  so^  but  only  to  the  extent  of  what  the  special 
tribunal  created  by  it  found  to  be  due  the  claimant.  The  suspen- 
sion was  not  express,  but  grew  out  of  the  repugnancy  of  its  provisions 
to  those  previously  existing.  It  extended  only  to  what  the  accounting 
officers  deemed  was  within  the  ^^  principles  of  equity  apd  justice." 
Their  authority  was  speciij  and  limited,  but  as  to  no  other  tribunal  were 
the  provisions  of  the  acts  suspended.  Having  been  executed^  the  act 
of  1833  is  dead  as  to  everybody,  even  including  the  accounting  officers. 
The  suspension  was  no  broader  than  their  action.  If  that  act  is  alive 
and  in  force,  so  that  this  court  can  act  upon  it,  then  it  must  be  equally 
so  as  to  those  officers,  and  they  can  still  entertain  jurisdiction  and  act 
upon  the  claims  now  presented.  If  this  is  so,  which  is  denied,  then,, 
instead  of  applying  to  this  court  for  relief,  the  parties  should  call 
upon  those  officers  to  readjudicate  his  case,  because  they  have  just  as 
much  x>ower  and  right  to  review  their  own  decisions  as  this  court  has 
to  review  them.  Congress  alone  can  remove  this  bar,  created  by  these 
statutes.  Until  it  does  so,  this  court  is  bound  to  observe  them,  and 
hence  must  hold,  on  this  as  well  as  on  other  grounds,  that  the  claim- 
ants have  no  legal  demand  upon  the  United  States  for  any  claim 
growing  out  of  Campbell's  services. 

J.  H.  GILLET,  Sdicitar. 

KOYEMBER  12,  1858, 
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in  the  court  of  claims. 

October  19,  1859. 

AsburtW.  Eire  and  others,  Heirs  and  Representatiyes  of  John  Camp- 
bell, V8.  The  United  States. 

Judge  LoRiNO  deliyered  the  opinion  of  the  Court. 

John  Campbell  was  assistant  quartermaster  general  and  forage- 
master  in  the  war  of  the  revolution  ;  as  such  he  had  several  accounts 
with  the  United  States,  which,  for  various  reasons,  were  not  settled 
during  his  life,  nor  after  his  decease,  until  the  year  1833,  when  Con- 
gress, on  the  2d  of  March  of  that  year^  passed  the  following  act,  en- 
titled ''  An  act  for  the  relief  of  the  heirs  and  representatiues  of  John 
Campbell,  late  of  the  city  of  New  York,  deceased:  Be  it  enacted,  dcc.j 
That  the  proper  accounting  officers  of  the  Treasury  be,  and  they  are 
hereby,  authorizd  and  required  to  audit  and  adjust,  upon  principles 
of  equity  and  justice,  the  claims  and  accounts  of  the  heirs  and  repre- 
sentatives of  John  Campbell^  late  of  the  city  of  New  York,  a  forage- 
master  and  an  assistant  deputy  quartermaster  general  in  the  service 
of  the  United  States  during  the  revolutionary  war,  for  his  services, 
expenditures,  pay,  and  rations  while  in  service  as  aforesaid  as  foraee- 
master  and  assistant  deputy  quartermaster  general,  and  that  the 
amount  due,  when  ascertained  as  aforesaid^  be  paid  to  the  heirs  and 
representatives  of  the  said  John  Campbell  out  of  any  moneys  in  the 
Treasury  not  otherwise  appropriated.       (6  U.  S.  Laws,  541.) 

Under  this  act  the  claims  and  accounts  were  audited  and  adjusted, 
and  the  amount  found  due  ($6,695  21)  was  paid  to  the  petitioners, 
but  interest  on  the  claims  and  accounts  was  refused.  The  petiton- 
ers  now  claim  such  interest  (Record,  page  6)  on  the  principal  debt 
as  adjusted  under  the  statute  cited,  and  shown  Becord,  page  8,  by 
which  there  were  found  due — 
For  Major  Campbell's  pay  from  December  25,  1776,  to 

July  25, 1785 f 7,725  00 

For  Major  Campbell's  rations  from  December  25,  1776, 

to  July  25,  1785 568  31 

For  Major  Campbell's  servant's  rations  from  December  25, 

1776,  to  July  26,  1785 142  08 

For  Major  Campbell's  travelling  expenses  in  discharge  of 

his  duties  from  June,  1778,  to  January,  1784 287  64 

8,723  03 
Deducting  balance  due  from  Major  Campbell  on  other  ac- 
counts       2,027  82 


Balance 6,695  21 


By  the  statute  cited  the  heirs  and  representatives  of  John  Camp- 
bell are  made  payees  for  the  amount  due,  and  are  therefore  the  proper 
parties  as  claimants  here.    The  balance  of  interest  claimed  is  $31^180. 
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The  pfttitioners  rest  their  claim  for  intereet  on  the  statute  of  March 
2,  1833,  and  on  the  resolve  of  June  3,  1784. 

But  the  statute  of  March  2,  1833,  does  not  direct  or  require  interest 
to  be  paid.  By  it  the  account  is  to  be  adjusted  ^*  upon  principlea  of 
equity  and  justice;''  but  it  is  well  settled  that  these  words  do  not,  of 
their  own  force,  attach  interest  to  a  debt  not  originally  carrying  in* 
terest.  The  effect  of  the  statute  of  1833  was  to  revive  the  debt  asainst 
the  acts  of  limitation  which  had  acted  upon  it,  and  to  authorize  its 
adjustment  as  if  those  acts  had  never  affected  it.  If  interest  was 
originally  due,  the  statute  revived  the  interest  because  reviving  a  debt 
against  acts  of  limitation  rebuts  the  presumption  that  the  debt  has 
been  paid ;  and  if  the  debt  originally  carried  interest,  that  interest  is 
necessarily  revived  with  the  principal,  if  there  is  no  evidence  that  the 
interest  has  been  paid.  But  reviving  a  debt  does  not  attach  interest 
to  it.  Nor,  on  the  other  hand,  did  the  act  of  1833  create  any  special 
tribunal  whose  action  was  conclusive  between  the  parties.  It  referred 
the  claims  to  ^^  the  proper  accounting  officers y*'  and  they  were  to  act  in 
their  function  as  such  ;  and  the  mere  direction  so  to  act,  '^  upon  the 
principles  of  equity  and  justice,"  is  not  enough  to  alter  the  legal 
and  official  nature  of  their  action,  and  to  change. their  account  into  a 
verdict  and  judgment  conclusive  between  litigating  parties.  The 
statute  did  not  convert  ^^  the  proper  accounting  offi,cera"  into  a  judicial 
tribunal. 

The  claim  of  the  petitioners  must  rest,  if  at  all,  on  the  tenth  clause 
•of  the  resolution  of  the  3d  of  June,  1784,  (4  Journals,  473,)  which 
is  in  these  words :  ''  That  an  interest  of  six  per  cent,  per  annum  shall 
be  allowed  to  all  creditors  of  the  United  States  for  eupplies  furnished 
or  services  done  from  the  time  payment  became  due." 

The  first  item  of  the  account  (Record,  p.  8)  is  for  Major  Campbell's 
pay  as  an  officer  of  the  arniy. 

We  are  of  opinion  that  the  words  ^'  supplies"  and  ^^  services"  in 
the  above  resolve  refer  exclusively  to  ^^  supplies  such  as  food,  forage, 
fuel,  and  materials,  and  to  '*  services"  such  as  the  work  of  mechanics 
and  hired  laborers  rendered  on  contract,  and  not  to  the  pay  of  officers 
and  troops  of  the  army  ;  and  the  reasons  for  that  opinion  are  given 
at  length  in  the  case  of  Anthony  Addison,  administrator  of  Margaret 
Latch,  decided  in  this  court,  in  which  the  same  point  was  presented. 

The  second  and  third  items  in  the  account  (K. ,  p.  8)  are  for  the 
rations  of  Major  Campbell  and  of  his  servant.  These  were  but  a  part 
of  his  pay  and  emoluments,  and,  as  such,  are  subject  to  the  same 
rule  as  nis  pay. 

The  fourth  item  in  the  account  is  for  Major  Campbell's  travelling 
expenses  in  discharge  of  his  duties.  It  is  answer  enough  to  say  that 
the  evidence  (Record,  pp.  22,  23)  shows  that  during  the  time  these 
expenditures  were  made  Major  Campbell  held  funds  of  the  govern- 
ment to  an  amount  greatly  exceeding  the  item  claimed. 

On  the  whole  case  we  are  of  opinion  that  the  petitioners  are  not 
entitled  to  the  relief  they  pray. 
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IN  THE  COURT  OF  CLAIMS.  * 

October  19, 1859. 
AsBUBY  W.  Kirk  and  others  va.  The  United  States. 

SOARBURGH,  J. 

The  petitioners  claim  as  the  heirs  and  legal  representatives  of  Joha 
Camp'bell ;  bat  how  they  are  such  heirs  and  legal  representatives  they 
neither  allege  nor  prove. 

At  the  time  of  the  passage  of  the  act,  approved  March  2,  A.  D. 
1833.  (6.  Stat,  at  Large,  p.  541,  ch.  104,)  the  accounts  of  John  Camp- 
bell mentioned  therein  were  barred  by  the  several  acts  of  limitation! 
referred  to  in  the  Solicitor's  brief.  If,  therefore,  the  petitioners  be- 
the  persons  contemplated  by  that  act,  their  rights  depend  upon  it ; 
they  can  rightfully  claim  whatever  that  act  gives  them,  but  nothing 
more.  Under  it  they  become  entitled  to  have  the  accounts  of  Johit 
Campbell,  for  his  services,  expenditures,  pay,  and  rations,  while  in 
the  service  of  the  United  States,  as  a  foragemaster  and  assistant- 
deputy  quartermaster  general,  during  the  revolutionary  war,  audited* 
and  adjusted  by  the  accounting  officers  of  the  treasury,  and  to  the- 
amount  which  might,  upon  such  audit  and  adjustment,  be  ascertained 
to  be  due.  The  act  of  March  2,  A.  D.  1833,  does  not  give  to  the- 
heirs  and  representatives  of  John  Campbell  whatever  was  due  him  at- 
the  time  of  his  death  on  those  accounts,  but  only  the  amount  which- 
might  be  ascertained  to  be  due  thereon  by  the  accounting  officers  of 
the  Treasury.  The  language  of  the  act  does  not,  it  seems  to  me,  au!- 
thorize  a  more  enlarged  construction. 

For  reasons  assigned  by  me  in  the  case  of  Margaret  Leitch's  admin- 
istrator V8.  The  United  States,  my  opinion  is  that  if  the  accounts  or 
John  Campbell,  mentioned  in  the  act  of  March  .2,  A.  D.  1833,  were 
not  barred  by  the  acts  of  limitation  to  whioh  I  have  referred,  his  per* 
sonal  representatives  would  be  entitled  to  interest  on  the  amount  due. 
thereon  from  the  time  it  became  due. 

It  is  conceded  that,  under  the  act  of  March  2,  A.  D.  1833,  the  ac- 
counts of  John  Campbell  have  been  audited  and  adjusted  by  th& 
accounting  officers  of  the  treasury,  and  that  the  amount  ascertained  by 
them  to  be  due  thereon  has  been  paid  to  the  proper  parties.  They  are* 
entitled  to  nothing  more. 

I  concur  in  the  opinion  of  the  Court  that  the  petitioners  are  not  en- 
titled to  relief. 


JOHN  CAMPBELL— HEIRS  OF. 

March  5,  1830. 

Mr.  Dicktnaon,  from  the  Committee  on  Revolutionary  Claims^  to  whom 
was  referred  the  petition  of  Margaret  Cooper^  Sarah  Kirk,  andSelina^ 
Van  Antwerp^  surviving  children  of  the  laie  Major  John  Camp- 
bdlj  of  the  city  of  New  Tork^  an  aesiatant  deputy  quartermaster' 
general  during  the  revdtUionary  war,  reported: 

That  they  have  had  the  said  petition ,  and  documents  accompanying; 
the  same,  under  consideration;  that  from  the  statement  of  the  petitioners^ 
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and  documents,  it  Batisfactorily  appears  that  tbe  said  John  Campbell, 
in  the  month  of  December,  1776,  was  appointed  by  H.  Ha^i^hes,  deputy 
quartermaster  general,  foragemaster  at  the  post  at  Peokskill,  with  the 
pay  and  rations  of  a  major ;  that  he  continued  in  service  as  forage- 
master  until  he  was  taken  into  service  as  an  assistant  deputy  quartermas- 
ter general,  in  which  capacity  ho  faithfully  served  the  residue  of  the  revo- 
lutionary war.  His  faithful  services  and  highly  meritorious  character 
are  abundantly  proved  by  the  certificates  of  Major  General  Alexander 
McDougal^  Major  General  William  Heath,  Major  General  Henry  Knox, 
and  many  other  highly  distinguished  officers,  who  knew  the  said  Ma- 
jor John  Campbell  while  in  service.  The  committee  further  report, 
that  it  satisfactorily  appears,  as  well  from  a  letter  marked  B,  hereunto 
annexed,  from  William  Simmons,  dated  17th  September,  1792,  then 
chief  clerk  in  the  Auditor's  office  in  the  Treasury  Department,  as  from 
other  documentary  proof,  that  the  said  John  Campbell,  very  soon  after 
the  close  of  the  revolutionary  war,  applied  for  the  settlement  of  his  ac- 
coant,  and  frequently,  thereafter  solicited  that  a  settlement  might  be 
made  with  him,  and  that  the  only  objection  on  the  part  of  the  officers 
of  the  government  to  closing  his  accounts,  arose  from  the  refusal  of 
Colonel  Hughes,  a  deputy  quartermaster  general,  under  whom  Camp- 
bell had  served,  to  render  his  account,  and  the  subsequent  destruction 
of  the  accounts  and  papers  of  the  said  Hughes  by  fire ;  that  it  does  not 
appear  that  any  settlement  was  ever  made  with  the  said  John  Camp- 
bell for  his  services,  pay^  or  rations,  as  foragemaster,  or  assistant 
quartermaster,  but  that  it  does  appear  from  letters  marked  C  and  D, 
hereunto  annexed,  from  R.  Harrison  and  John  Crosby,  dated  Treasury 
Department,  Auditor's  Office,  Ist  January,  1793,  that  the  accounts  of 
the  said  John  Campbell,  as  assistant  deputy  quartermaster,  from 
August,  1780,  to  the  end  of  the  war,  had  been  completed  in  that  office, 
excepting  his  claims  for  pay,  rations,  and  extra  services ;  from  which 
account,  excluding  his  previous  services  as  assistant  quartermaster  and 
barrackmaster,  and  his  pay  and  rations,  it  would  appear  that  the  said 
John  Campbell  was  then  indebted  to  the  United  States  in  the  sum  of 
$2,841  03.  That  it  further  appears  that  the  said  John  Campbell  eoon 
thereafter  died^  without  effecting  any  settlement  of  his  accounts.  The 
committee,  on  examination  and  consideration  of  the  docaments  and 
evidence  in  this  case,  are  unanimously  of  opinion  that  the  petitioners 
are  entitled  to  relief,  and  therefore  ask  leave  to  bring  in  a  bill  for  that 
purpose. 


B. 

Trbasubt  Dbpartmbnt. 
Auditor's  Office,  September  17,  1792. 

Sib:  I  have  perused  Mr.  John  Campbell's  letter  of  the  11th  inst. 
to  the  Secretary  of  the  Treasury,  wherein  he  complains  of  an  unjust 
delay  in  the  settlement  of  his  public  accounts,  whereby  he  has  sustained 
much  injury  by  being  deprived  of  his  just  demands. 

Agreeably  to  your  request,  I  here  state  the  case  of  Mr.  Campbell, 
which  is  as  follows,  viz : 

Rep.  C.  C.  232 i 
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That  he  acted  in  several  capacities  in  the  quartermaster  department, 
from  the  latter  end  of  the  year  1776,  to  the  close  of  the  war,  and 
has  had  the  dishursements  of  large  snms  of  pnblic  money,  and  has 
also  issued  certificates  to  a  considerable  amount. 

In  Mr.  Denning's  time,  I  recollect  Mr.  Campbell  applying  to  him  for 
a  settlement  of  his  accounts,  as  an  assistant  to  Hugh  Hughes,  late 
deputy  quartermaster  general ;  but  the  objection  to  a  settlement  at  that 
time  was  that  Mr.  Campbell  had  delivered  his  accounts,  from  the  com- 
mencement of  his  business,  to  August,  1780,  to  Col.  Hughes,  his 
principal,  who  refused  to  render  his  own  accounts,  or  those  of  his 
assistant. 

The  commiQsioner  repeatedly  called  on  Col.  Hughes  to  render  his 
accounts,  but  could  not  obtain  them,  which  prevented  the  possibility  of 
a  settlement  of  Mr.  Campbell's  accounts  at  that  time. 

Mr.  Burrall  was  afterwards  appointed  to  succeed  Mr.  Denning  in 
the  office  of  commissioner  of  the  quartermaster  department,  and  I  re- 
collect Mr.  Campbell's  applying  to  him  also  for  a  settlement  of  his 
accounts;  but  the  objections  beiore  assigned  still  existed.  Mr.  Burrall 
also  called  on  Col.  Hughes  repeatedly  to  render  his  accounts^  but  could 
not  obtain  them  ;  they  finally  were  destroyed  by  fire.  Mr.  Campbell's 
accounts  from  August,  1780,  to  the  cloise  of  his  business,  were  in  his 
own  possession.  Mr.  Burrall  desired  him  to  render  those  accounts, 
but  informed  him  that  as  the  charges  for  moneys  advanced  by  Col. 
Hughes  could  not  be  ascertained,  a  final  settlement  of  them  could  not 
then  be  made.  He  therefore  did  not  render  them,  but  lodged  a  claim 
in  order  to  save  himself  from  being  barred  by  the  limitation  act,  which 
was  then  nearly  expired. 

In  this  state  the  bosiness  rested  until  August,  1791,  when  Mr.  Camp- 
bell applied  at  this  office  for  a  settlement  of  his  accounts,  and  deliver- 
ed to  me  a  large  chest  of  papers,  which  he  said  contained  his  accounts 
from  August,  1780,  to  the  close  of  his  business. 

I  inspected  the  accounts  in  his  presence,  and  found  that  no  state- 
ment of  them  had  been  made,  and  the  papers  in  the  utmost  confu- 
sion. 

Mr.  Campbell  acknowledged  that  the  accounts  were  not  in  a  state 
fit  to  render  for  settlement,  and  said  that  it  was  owing  to  the  death  of 
his  clerk,  who  had  been  employed  in  the  business.  He  proposed  to 
employ  a  person  at  his  own  expense  to  put  them  in  a  state  for  settle- 
ment, but  as  he  found  it  difficult  to  procure  a  suitable  person  to  un- 
dertake the  business,  1  proposed  to  have  it  done  by  the  clerk  in  the 
office,  at  times  when  the  business  would  permit.  With  this  proposi- 
tion be  seemed  well  satisfied.  I  accordingly  employed  two  of  the  gen- 
tlemen for  near  a  month  in  arranginghis  accounts  ;  but  one  of  the  gen- 
tlemen leaving  the  office,  and  the  current  business  pressing  upon  us, 
was  obliged  to  have  them  laid  aside,  but  should  have  resumed  the 
arrangement  of  them,  as  soon  as  the  current  business  would  permit. 
The  loss  of  Colonel  Hughes's  accounts  will  render  it  impossible  to  as- 
certain the  moneys  advanced  to  him.  which  will  prevent  a  final  settle- 
ment of  his  accounts  until  some  special  regulation  shall  take  place  for 
the  adjustment  of  accounts  thus  circumstanced.  From  the  foregoing 
statement  of  facts  you  will  judge  how  far  Mr.  Campbell  has  a  right 


•  l 
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to  complain  of  an  unneceBsary  delay  in  the  settlement  of  his  ac- 
counts. 

I  have  the  honor  tohe^  sir,  respectfully,  your  most  ohedient  servant, 

WM.  SIMMONa 

To  the  Auditor  of  thb  Trbasuby. 


0. 

Trbasurt  Dkpartment, 
Auditor's  Office^  December  31,  1792. 

Sir  :  I  have  stated  the  account  of  Mr.  John  Campbell,  late  assist- 
tant  deputy  quartermaster,  as  far  as  can  be  done  from  the  papers  ex- 
hibited at  this  office,  and  find  that  he  is  chargeable  as  stated  therein 
to  the  amount  of  $48,148  81,  and  that  he  is  entitled  to  credit, 
exclusive  of  his  pay,  to  the  amount  of  $45,307  78,  leaving  a  bal- 
ance against  him  of  $2,814  03.  To  what  period  or  at  what  rate 
his  pay  is  to  be  extended  is  yet  to  be  fixed.  It  is  to  be  observed  that 
this  account  commences  in  August,  1780,  and  that  he  has  disbursed 
money  on  account  of  his  department  to  June,  1784 ;  but  as  his  services 
at  the  latter  part  of  this  period  were  inconsiderable,  and  sundry  de- 
rangements in  the  department  took  place,  it  is  my  opinion  that  he  is 
not  entitled  to  full  pay. 

Vouchers  are  wanting  to  the  following  accounts  for  which  he  has  is- 
sued certificates,  but  which  I  have  not  admitted  to  his  credit,  viz  : 

No.    2,525.  Jacob  Ellis $30  00 

No.    2,526.  Nathaniel  Finch 30  00 

No.    2,539.  Gilbert  V.  Courtland 185  72 

No.    2,540.  Gilbert  V.  Courtland 22  48 

No.    2,544.  Jeremiah  Drake 5  60 

No.    2,548.  George  Lane 30  12 

No.    5,504.  John   Lee 50  74 

No.    5,509.  Richard  Hopper 88  67 

No.    5,510.  Richard  Hopper 2  48 

No.    6,368.  Nathan  Green 7  48 

No.    6,452.  JohnHadden •. 14  36 

No.    6,488.  John   Andrews 7  84 

No.  *7,259.  Cornelius  V.  Tassel -  55  60 

No.  12,269.  James  Connolly •. 141  24 

No.  12,270.  Peter  Ricks 140  60 

813  II 


The  account  cannot  be  considered  as  accurate,  owing  to  the  loss  of 
Colonel  Hughes's  papers.     It  is  probable  that  advances  were  made 

o  Certificate  6,358  for  the  like  amount  and  of  the  same  date,  ftc.,  was  itsned  to  Come- 
liw  v.  Ta«ell ;  his  aoooant  is  particalarly  stated  in  a  book  kept  hj  Mr.  Campbell  for 
that  purpose,  in  which  said  certificate  is  charged.  It  does  not  appear  that  he  rendered 
an  J  serrioe  for  which  this  certificate  was  issued.  This  is  therefore  presumed  to  be  a  mis- 
take. 
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him  by  Colonel  Hughes,  which  are  not  iocladed  in  this  acooaDt,  as 
most  of  the  charges  for  cash  received  of  Colonel  Pickering,  and  ail 
those  received  of  David  Wolfe,  are  wholly  unnoticed  by  Mr.  Campbell 
in  his  accounts. 

JOHN  CROSBY. 
BiCHARD  Haribsok,  Esq., 

Auditor  cf  the  Treasury. 


D. 

Treasury  Dspartmbnt, 
Auditor's  Ofice^  January  1,  1793. 

Sir  :  The  examination  of  your  accounts  as  assistant  deputy  quarter- 
master from  August,  1780^  to  the  end  of  the  war,  has  been  completed  in 
this  office  ;  and  for  your  more  particular  information  I  herewith  trans- 
mit the  remarks  of  the  clerk  wno  stated  them.  This  I  have  deemed 
necessary,  in  order  that  you  may  have  an  opportunity,  previous  to 
any  decision  by  me,  to  make,  either  in  person  or  in  writing,  such  addi- 
tional observations  and  proofs  as  you  may  have  to  offer.  I  shall  ex- 
pect to  hear  from  you  soon,  and  am,  sir. 

Your  obedient  humble  servant, 

R.  HARRISON. 

Mr.  John  Camfbbll. 


HBP.  No.  36.— 27th  CONQ.,  Ij>  SES8.,  HOUSB  OF  REPS. 

JofiN  Campbell. 

Jahuamt  6,  1842. — Bead,  and  laid  upon  the  table. 

Mr.  Hall,  from  the  Committee  on  Revolutionary  Claims,  submitted  the 

following  report : 

2%e  Committee  on  Revolutionary  Claims,  to  which  woe  referred  the  petir 
Hon  of  the  heirs  of  John  Campbell,  euhmil  the  following  report : 

On  the  2d  of  March,  1833,  a  special  act  of  Congress  was  passed,  re* 
quiring  the  proper  accounting  officers  of  the  Treasury  to  audit  and 
adjust  the  accounts  of  John  Campbell,  late  of  New  York,  as  foraee- 
master  and  assistant  deputy  quartermaster  general  during  the  revolu- 
tionary war  under  which  act  the  petitioners  received  at  the  treasury 
$6,695  21. 

The  petitioners  now  claim  interest,  from  the  revolutionary  period 
to  the  present  time,  on  the  sum  thus  paid  them  in  1833.  This  claim 
has  been  several  times  favorably  reported  on.  The  bill  reported  at 
the  last  session  directed  the  payment  of  interest,  at  six  per  centum, 
from  the  first  of  January,  1782,  to  the  time  of  payment.  The  amount 
of  the  interest  to  the  first  of  January,  1842,  (sixty  years,)  would  be 
$24,102  75. 
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In  order  to  determine  upon  the  equity  of  the  claim  for  interest,  the 
present  committee  have  gone  back  to  ascertain  the  nature  and  charac- 
ter of  the  claim  which  was  allowed  nnder  the  act  of  1833.  It  appears, 
from  the  printed  report  of  the  committee  which  accompanied  that  bill, 
that  Mr.  Campbell  had  acted  in  the  capacity  of  foragemaster,  and 
afterwards  as  an  assistant,  under  Hugh  Hughes,  deputy  quartermaster 
general  for  the  New  York  district,  and  under  subsequent  quartermas- 
ters general,  from  1776  to  the  close  of  the  war  ;  that  in  1792  his  ac- 
counts for  disbursements  and  services,  from  August,  1780,  to  the  close 
of  the  war,  were  before  the  accountant  in  the  Auditor's  office  for  ad- 
justment ;  but  that  his  accounts  from  1776  to  August,  1780,  had  not 
been  presented  for  settlement,  they  having  been  delivered  by  Mr. 
Campbell  to  his  principal,  Mr.  Hughes,  in  whose  hands  they  were  said 
to  have  been  accidentally  burnt.  * 

It  appears  by  a  letter  of  John  Crosby,  a  clerk  in  the  Auditor's  office, 
to  Mr.  Harrison,  the  Auditor,  dated  December  31,  1792,  which  letter 
was  appended  to  the  report,  that  he  had  stated  the  account  to  Mr. 
Campbell,  and  found  him  chargeable  with  the  sum  of  $48,148  81,  and 
that  he  was  entitled  to  a  credit,  exclusive  of  his  pay,  to  the  amount  of 
$45,307  78  ;  leaving  a  balance  against  him  of  $2,841  03.  The  letter 
also  states  that  he  had  not  admitted  to  his  credit  the  sum  of  $813  f^, 
which  he  claimed,  there  being  no  vouchers  to  justify  its  allowance. 
The  letter  further  states  that  it  is  probable  that  advances  were  made 
Mr.  Campbell  by  Colonel  Hughes,  which  are  not  included  in  the  ac- 
count, and  that  it  could  be  considered  as  accurate,  not  including  the 
transactions  previous  to  August,  1780. 

There  is  also  appended  to  the  report  a  letter  from  Mr.  Harrison, 
the  Auditor,  to  Mr.  Campbell,  dated  January  1,  1793,  with  which 
was  transmitted  the  letter  of  the  clerk  before  mentioned,  in  order,  as 
Mr.  Harrison  informs  him,,  that  he  might  have  an  opportunity  to 
make,  either  in  person  or  in  writing,  such  additional  observations  and 
proofs  as  he  might  have  to  offer,  before  any  decision  was  made  by  the 
Audiior. 

It  is  stated  in  the  report  that  Mr.  Campbell  died,  soon  after  this 
transaction,  without  effecting  any  settlement  of  his  accounts. 

The  committee  have  also  looked  at  the  items  of  the  allowance  made 
to  the  heirs  in  1833,  and  find  that  the  account  as  stated  by  Mr.  Crosby 
was  taken  as  the  basis  of  the  settlement ;  that,  although  the  account 
which  had  beeb  rendered  commenced  in  August,  1780,  yet  the  pay  of 
Mr.  Campbell  was  allowed  from  December^  1776  ;  that  it  was  allowed 
as  the  pay  of  an  assistant  deputy  quartermaster  general  from  the 
commencement,  though  it  was  admitted  he  had  been  but  a  forage- 
master  for  a  part  of  the  time ;  that  it  was  allowed  at  the  highest 
rate  of  compensation  for  a  quartermaster,  $75  per  month  ;  and  that 
it  was  allowed  to  the  25th  of  July,  1785  ;  that  he  was  allowed  for 
rations  and  subsistence,  and  for  the  $813,  which  had  been  rejected 
in  1793,  without  any  evidence  whatever  being  produced  to  sup- 
port it. 

On  the  whole,  considering  that,  through  the  act  of  Mr.  Campbell, 
no  account  had  been  rendered  or  settled  for  the  period  of  nearly  four 
years,  from  1776  to  August,  1780,  by  which  it  was  rendered  alto- 
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gether  uncertain  whether  anything  was  dne  him  trom  the  goTern- 
ment,  and  considering  the  liberal  allowance  which  had  been  made  the 
heirs  in  1833,  it  does  not  seem  to  this  committee  that  the  claim  for 
interest  is  sustained  by  very  strong  principles  of  equity.  The  com- 
mittee, however,  are  not  called  upon  to  decide  the  case  on  this  point. 
They  have  ascertained  that,  contrary  to  the  belief  and  report  of  the 
committee  of  1833,  the  account  of  Mr  Campbell  was  actually  settled 
in  1793,  as  the  letter  from  Mr.  Harrison  to  Mr.  Campbell  in  January 
of  that  year  might  lead  one  to  suppose  that  it  would  be.  From  a 
register  of  a  list  of  claims  allowed  unde.r  the  limitation  acts  of  1792, 
preserved  in  the  office  of  the  Register  of  the  Treasury,  a  copy  of 
which  is  also  found  in  Gales  &  Seaton's  State  Papers,  volume  on 
claims,  it  appears  that  the  account  of  John  Campbell,  as  assistant 
deputy  quartermaster  fcfl:  New  York,  was  settled  at  the  treasury,  and 
that  a  certificate  of  registered  debt  issued  to  him  on  the  6th  of  March, 
1793,  for  the  balance  found  due,  being  |1,103  65,  the  certificate 
bearing  interest  from  September  1,  1784.  It  is  remarkable  that 
the  original  papers  on  which  this  settlement  was  made,  which  ought 
to  be  in  the  Register's  office,  are  missing  from  the  files,  and  that 
the  original  petition  and  papers  on  which  the  act  of  1833  was 
passed,  which  ought  to  be  either  in  the  Register's  office  or  in  the 
office  of  the  Clerk  of  the  House  of  Representatives,  are  also  missing. 
It  appears,  then,  that,  instead  of  there  being  a  just  claim  in  favor 
of  the  heirs  of  John  Campbell  for  the  interest  on  $6,695  for  sixty 
years^  there  is  a  just  claim  in  favor  of  the  United  States,  against  said 
heirs,  for  the  said  sum  of  $6,695.  Whether  the  act  of  1833  could  be 
pleaded  in  bar  to  a  suit  by  the  United  States  for  the  recovery  of  the 
money,  or  whether,  as  in  a  suit  between  individuals,  the  money 
might  be  recovered  as  having  been  paid  through  fraud  or  mistake, 
this  committee  are  not  called  upon  to  decide.  They  can  only  recom- 
mend that  no  more  money  be  paid  on  this  claim  ;  and  they  therefore 
report  that  the  prayer  of  the  petitioner  ought  to  be  rejected. 
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Major  John  Campbell — Heirs  of. 

[To  accompany  bill  H.  R.  No.  359.]  • 

April  24,  1840. 

Mr.   Ely,  from  the  committee  on  reTolutionary  claims,  made  the 

following  report: 

7Ae  Committee  on  Revolutionary  Claims ,  to  whom  was  referred  the 
petition  of  the  heirs  and  legal  representatives  of  Major  John  Gampbetly 
deceased^  an  assistant  d^uty  quartermaster  general  during  the  revo- 
lutionary war^  report: 

That,  on  the  10th  day  of  June,  1833,  the  claims  of  the  petitioners 
were  adjusted  and  settled  at  the  Treasury  Department,  in  pursuanoe 
of  an  act  of  Congress  for  their  relief,  approved  2d  March^  1833,  on 
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the  same  papers  and  voncbers  furnished  and  presented  by  Major  Camp- ' 
bell  to  the  accounting  officers  of  the  Treasury  in  1791  and  1792.  The 
sum  of  six  thousand  six  hundred  and  ninety-five  dollars  and  twenty- 
one  cents  was  found  to  be  due  Major  Campbell  for  services  commenc- 
ing on  the  25th  December^  1776,  and  terminating  on  the  25th  day  of 
July,  1780.  No  allowance  of  interest  was  made,  as  appears  from  the 
report  of  Richard  Harrison,  dated  on  the  10th  June,  1833,  because 
'Hhe  rules  of  settlement  at  the  Treasury  Department  do  not  permit 
the  allowance  of  interest,  except  in  cases  where  it  is  specially  provided 
for,  in  cases  of  contract,  or  expressly  authorized  by  law."  In  June, 
1833,  the  amount  found  due  was  paid  by  the  Secretary  of  the  Treasury 
to  Peter  Cooper,  the  attorney  in  fact  of  the  parties  entitled  to  receive 
it,  who  made  the  following  reservation  in  his  receipt,  viz :  ^^  reserving 
to  the  said  heirs  and  representatives  the  right  to  petition  Congress  for 
the  payment  of  the  interest  on  the  said  moneys  since  the  same  were  due 
and  payable  to  the  said  John  Oampbell."  The  account  was  almost 
exclusively  composed  of  items  of  pay,  subsistence,  and  travelling  ex- 
penses. The  allowance  for  pay,  in  conformity  with  the  opinion  of 
Colonel  Pickering,  was  at  the  highest  rate  throughout  the  whole  term 
of  service ;  and  no  complaint  exists  as  to  the  principles  on  which  the 
settlement  was  made,  save  the  refusal,  under  the  rule  quoted,  to  allow 
interest  on  the  balance  due.  The  act  of  March  2,  1833,  authorized 
and  required  the  accounting  officers  ^^to  audit  and  adjust,  upon  prin- 
ciples of  equity  and  justice,  the  claims  and  accounts  of  the  heirs  and 
representatives  of  John  Campbell,"  &c. ;  and  further  provided  ''that 
the  amount  due^  when  ascertained,  be  paid."  It  did  not  expressly 
authorize  the  allowance  of  interest,  yet  a  just  construction  of  the 
broad  and  comprehensive  expression  used  would  seem  to  have  war- 
ranted the  allowance.  When  a  debt  for  services  faithfully  rendered 
has  been  long  due,  and  withheld  against  the  most  energetic  efforts  of 
the  claimant  to  obtain  a  settlement  and  liquidation,  ^'the  principles 
of  equity  and  justice"  require  the  allowance  of  interest  on  the  balance 
due.  Here  the  services  were  performed  previous  to  the  month  of 
July,  1785)  and  the  debt  was  justly  due  at  that  period.  The  certifi- 
cates of  Generals  Enox,  Heath,  McDougal,  and  many  other  dis- 
tinguished military  officers,  who  served  with  and  knew  John  Campbell, 
bear  strong  evidence  of  his  highly  meritorious  character,  and  faithful 
services^  at  and  during  the  whole  period  he  was  employed  in  the 
Quartermaster  general's  department.  Governor  George  Clinton, 
Chief  Justice  Jay,  and  Colonels  Pickering  and  Hamilton,  certify  to 
the  unblemished  integrity  and  devoted  patriotism  of  Major  Campbell, 
as  well  as  to  the  ability  and  fidelity  with  which  every  trust  confided 
to  him  was  performed.  No  doubt  exists  as  to  the  performance  of 
faithful  services  by  the  ancestor  of  the  present  claimants,  or  of  the 
right  he  had  to  a  just  remuneration  at  the  close  the  war.  Did  the 
non-reception  of  this  just  claim  arise  from  the  negligence  or  default 
of  the  claimant ;  or  was  justice  withheld  and  delayed  by  the  negligence 
of  the  government  in  the  settlement  of  the  claim?  The  letter  of 
William  Simmons,  a  clerk  in  the  Treasury  Department,  dated  Sep- 
tember 17,  1792,  shows  that,  immediately  after  the  close  of  the  revo- 
lutionary war,  John  Campbell  applied  for  the  settlement  of  his  accounts. 
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Mr.  Simmons  fitates :  ^^  In  Mr.  Dennine's  time,  I  recollect  Mr.  Camp- 
bell applying  to  him  for  a  settlement  of  his  accounts/"  The  objection 
that  existed  to  a  final  settlement  was,  that  *^  Mr.  Campbell  had 
delivered  his  accounts,  from  the  commencement  of  his  business  to 
August)  17H0,  to  Colonel  Hughes,  kU  jnindjxd^  who  refused  to  render 
his  own  accounts  or  those  of  his  assistants."  A  Mr.  Burrell  sucoeeded 
Mr.  Denning  in  the  office  of  commissioner  for  the  Quartermaster  de- 
partment;  and  again  Simmons  stat^:  ^'I  recollect  Mr.  Campbell 
applying  to  him  also  for  a  settlement  of  his  accounts ;  but  the  ob- 
jection before  assigned  still  existed.  Ultimately,  the  accounts  of  Col. 
Hughes,  together  with  those  of  Mr.  Campbell,  from  1776  up  to  August, 
1780,  were  destroyed  by  fire.  ^  s  the  charges  for  money  advanced  by 
Colonel  Hughes  to  his  assistant  (Campbell)  could  not,  in  the  opinion 
of  the  accounting  officers,  be  ascertained  with  accuracy,  from  the  de- 
fault of  Hughes,  a  final  settlement  could  not  be  made  with  Major 
Campbell."  To  prevent  the  operation  of  the  statute  of  limitations, 
Mr.  Simmons  further  states :  ^'  He  (Major  Campbell)  did  not  render 
them,  (his  accounts,)  but  lodged  a  claim,  to  save  himself  from  being 
barred  by  the  limitation."  The  accounts  of  Campbell  were  rightfully 
in  the  possession  of  his  superior  officer,  (Colonel  Hughes,)  who  was 
entitled  to  them  and  the  vouchers  to  enable  him  to  'settle  with  the 
accounting  officers  No  blame,  therefore,  attaches  to  Major  Campbell 
for  the  difficulty  that  arose  from  the  misconduct  of  his  superior  in 
withholding  his  accounts,  or  in  their  fiual  destruction  by  fire,  which 
precluded  any  settlement  of  the  accounts  from  1776  to  1780.  In  1791, 
another  application  was  made  by  Major  Campbell  for  a  settlement, 
and  his  papers,  vouchers,  and  accounts  were  handed  over  to  Mr.  Sim- 
mons, chief  clerk  in  the  Auditor's  office,  for  adjustment.  The  docu- 
mentary evidence,  from  that  period  down  to  1798,  discloses  the  most 
urgent  solicitations  and  earnest  appeals  to  the  department  for  the  ad- 
justment and  settlement  of  his  accounts,  by  Major  Campbell.  In  June, 
1791,  he  writes  to  Colonel  Pickering,  at  Philadelphia,  requesting  '^a 
certificate  to  accompany  his  accounts  to  the  Auditor.  "  On  the  8th 
of  August,  1792,  Colonel  Pickering  writes  Major  Campbell  'Hbat  he 
had  seen  Mr.  Simmons,  who  had  informed  him  that  9ome  of  his  best 
clerks  had  left  the  Auditor's  office^  which  wotdd  further  retard  the  set'- 
dement  of  his  aooourUe. "  On  the  29 th  August,  1792,  Major  Campbell 
again  addresses  Colonel  Pickering,  complaining  of  government  for 
withholding  the  settlement  of  his  claims,  and  expressing  the  hope 
*  ^  that,  if  the  government  had  taken  leave  of  common  justice  and 
common  honesty.  Colonel  Pickering  had  not."  On  the  11th  Septem- 
ber, 1792,  Major  Campbell  addressed  himself  to  Colonel  Hamilton, 
stating  ^'that  in  August,  1791,  he  had  attended  at  the  Auditor's 
office,  at  considerable  expense,  to  e£fect  a  settlement,  but  in  vain  ; " 
that  in  1792  ^'  he  had  again  been  to  Philadelphia  for  the  same  purpose, 
but  with  no  better  success."  On  the  5th  January,  1793,  he  addressed 
Bichard  Harrison,  Auditor,  and  emphatically  asks,  ^^  Will  you  settle 
my  accounts,  and  pay  the  balance  to  the  time  Colonel  Pickering  shall 
say  I  am  entitled— from  the  6th  August,  1780  ?  Will  yov  pay  the 
interest  on  such  balance  as  shall  appear  to  be  due  on  such  settlement  t ' ' 
Almost  the  last  act  of  Major  Campbell's  life  was  the  prosecution  of 
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this  claim )  by  giving  letters  of  attorney  on  the  10th  of  Febrnary, 
1798,  to  his  friend  WilUani  DeGrove,  authorizing  him  ^*to  recover  the 
claim  fnfoi  the  United  States.  "  In  1799)  the  will  of  Major  Campbell 
is  offered  for  probate,  and  letters  testamentary  issued  to  Thomas  Kirk, 
one  of  the  executors  in  the  will  named.  The  evidence  clearly  estab- 
lishes the  most  unwearied  efforts  and  perseverance  on  the  part  of  this 
highly  meritorious  public  officer,  to  obtain  from  the  government  money 
justly  due  him,  without  succesB;  efforts  and  perseverance  vainly  em- 
ployed to  procure,  in  1791,  '92  and  '93,  the  settlement  of  his  accounts, 
upon  the  same  papers  and  vouchers  which,  in  1833,  were  promptly 
received,  reoognized,  and  acted  upon,  by  the  accounting  officers  of  the 
Treasury.  He  had  spent  eight  years,  the  prime  of  his  life,  in  actual 
service,  to  secure  the  rights  and  liberty  of  his  country,  and  the  residue 
in  unavailing  efforts  to  obtain  the  hard  earned  pittance  that  was  justly 
doe  him  from  that  country  ;  and  ultimately  sunk  into  the  grave,  with 
the  latter  years  of  his  life  embittered,  under  the  pressure  of  pecuniary 
embarrassments,  by  the  withholding  of  the  proper  remuneration  due 
him  from  the  government.  If  the  principles  of  '^  equity  and  justice" 
ever  required  the  allowance  of  interest,  this  case  presents  the  strongest 
and  most  cogent  claim  to  that  allowance.  The  committee,  thereYorei 
report  a  bill  for  the  relief  of  the  petitioners. 


No.  5. 

Printed  brief  of  the  claimants,  made  after  the  report  of  Mr.  Potter 
in  1838,  which  includes  that  report. 

Beport  of  the  Committee  on  Revolutionary  Claims  of  the  House  of  Bepre- 
aentativesj  and  a  biU  in  addition  to  an  act  for  the  rdief  of  the  heirs^ 
dkc.j  of  John  Campbell  J  late  of  the  city  of  New  Tork^  deceased  ^  and 
brief  in  support  of  the  daim.  Beport  No.  673  and  bill  No.  651  of  the 
House  of  BepresentativeSj  25th  Congress,  2d  session. 

ABSTRACT  OF  SVIDENCK. 

From  the  subjoined  abstract  of  the  evidence  in  the  case  of  the  heirs 
of  John  Campbell,  it  will  abundantly  appear — 

1.  That  soon  after  the  termination  of  his  service,  July,  1785^  Major 
Campbell  presented  his  papers  and  vouchers  for  settlement  to  the  com- 
missioner lor  settling  the  accounts  of  the  Quartermaster  (General's  de- 
partment. 

2.  That  the  loss  of  his  papers  and  vouchers  while  in  possession  of 
Colonel  Hughes,  his  official  superior,  who  had  required  and  had  a 
ri^ht  to  require  them,  was  a  difficulty  interposed  by  the  accounting 
officers  against  settling  accounts  clearly  just,  though  they  do  not  ex- 

Jilain  what  the  papers  were  which  they  lost,  or  why  it  was  necessary 
or  the  purposes  of  justice  to  produce  them. 

3.  That  Major  Campbell  pressed  the  settlement  at  great  expense, 
and  in  every  way  in  his  power,  by  personal  attendance,  by  the  pro- 
duction of  his  papers  and  vouchers  unreservedly,  by  journeys  to  Phila- 
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delphia,  and  by  pathetic  and  indignant  appeals  to  Colonels  Pickering, 
Hamilton,  and  others. 

4.  That  the  alleged  causes  of  delay,  the  destruction  of  papers,  the 
want  of  clerks,  &c.,  have  been  shown  by  the  subsequent  settlement 
either  fallacious,  or,  at  all  events,  as  the  fault  of  the  government,  and 
not  of  Major  Campbell ;  and,  indeed,  can  hardly  be  accounted  for  or 
explained  at  all  but  by  the  existence  of  some  feeling  among  the  sub- 
ordinates of  the  Treasury  Department,  unfriendly  to  him  and  to  jus- 
tice. 

6.  That  from  Mr.  Harrison's  letter  of  January  1,  1793,  enclosing 
John  Crosby's  statement  of  his  accounts,  it  seems  that  certificates 
issued  and  paid  by  Major  Campbell,  to  the  an^ount  of  $813  02,  were 
disallowed,  (the  vouchers  being  lost  among  Colonel  Hughes's  papers,) 
and  that  his  accounts  were  so  far  settled  as  to  bring  him  in  debt 
|2,841  0I{,  while  they  would  not,  at  all  events  did  not,  adjust  and 
settle  his  accounts  against  the  government  for  pay^  &c.,  which  would 
have  made  him  largely  the  creditor  of  the  government. 

6.  That  the  only  objections  set  up,  viz :  as  to  the  amount  of  Major 
Campbell's  monthly  pay,  and  the  period  of  his  service,  were  promptly 
settled  in  his  favor  by  Colonel  Pickering,  at  that  time  the  head  of  the 
Quartermaster's  department,  whose  testimony  and  certificate  on  these 
points  were  most  righteously  recognized  and  adopted  by  the  Treasury 
in  1833.  • 

7.  That  the  importance  and  disinterestedness  of  his  services,  the 
integrity  of  his  character,  and  his  exalted  patriotism,  are  proved  by 
the  most  distinguished  military  and  civil  officers  of  the  revolution, 
and  increase  our  surprise  and  regret  that  such  a  man  should  have 
gone  to  his  grave  with  a  heart  oppressed  and  embittered  by  a  sense  of 
his  country's  injustice. 

8.  That  almost  the  last  act  of  his  life  was  to  empower  his  friend, 
Wm.  De  Grove,  to  prosecute  the  claims  withheld  and  denied. 

On  the  9th  of  June,  1791,  Major  Campbell  writes  Colonel  Pickering, 
at  Philadelphia,  requesting  a  certificate  of  his  character  and  conduct 
while  in  the  army,  and  pledging  himself  that  that  certificate,  what- 
ever it  might  be,  should  accompany  his  accounts  to  the  Auditor. 

Colonel  P.  writes  Major  C,  August  8,  1792,  that  he  has  seen  Mr. 
Simmons,  who  had-  informed  him  that  some  of  his  best  clerks  had  left 
the  Auditor's  office^  which  would  further  retard  the  settlement  of  the 
old  accounts ;  that  Colonel  P.  had  mentioned  Major  C.'s  intention  of 
coming  to  Philadelphia  in  a  few  weeks,  but  Mr.  Simmons  did  not 
think  it  advisable ;  that  Colonel  P.  did  not  see  any  chance  of  bring- 
ing the  old  acnounts  to  a  close  within  a  reasonable  time,  unless  some 
competent  persons  were  appointed  to  attend  to  them  and  nothing  else. 

On  the  29th  of  August,  1792,  Major  C.  writes  to  Colonel  Pickering, 
complaining  of  the  government  and  of  him  for  not  paying  the  printed 
certificates,  as  they  were  called,  &c. ;  expressing  the  hope  that  if  the 
government  had  taken  leave  of  common  justice  and  common  honesty, 
that  Colonel  P.  had  not ;  comparing  the  conduct  of  the  latter  to  that 
of  the  man  who,  marrying  a  second  wife,  forgets  his  children  by  the 
first. 

On  the  11th  of  September,  1792,  Major  C.  addressed  himself  to 
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Colonel  Hamilton,  stating  that  he  had,  at  considerable  expense,  at- 
tended the  Auditor's  office  in  Philadelphia  to  effect  a  settlement  of 
his  accounts,  but  in  vain  ;  that  in  February,  1792,  he  again  went  to 
Philadelphia  for  the  same  purpose,  and  spent  thirteen  days  there  in 
▼ain  ;  that  on  the  23d  of  August  following  he  made  another  journey 
with  no  better  success  ;  that  after  having  spent  ten  years  of  the  prime 
of  his  life  (eight  years  of  which  in  actual  service)  to  secure  the  liberty 
of  his  country,  the  course  complained  of  was  depriving  him  of  the 
hard-earned  balance  which  was  his  due,  and  declares  if  a  settlement 
be  longer  denied,  he  shall  deem  it  his  indispensable  duty  to  appeal  to 
Congress. 

Colonel  Hamilton  acknowledged  the  receipt  of  this  letter,  September 
18,  1792,  and  encloses  a  letter  from  William  Simmons  explanatory  of 
the  situation  of  Major  O.'s  claim,  which  Mr.  S.  states  to  be  as  follows, 
(and  the  statements  of  which  letter,  so  far  as  respects  the  effect  of  the 
loss  of  Colonel  Hughes's  papers,  the  confused  state  of  Major  G.'s  pa- 
pers, and  the  imputation  of  blame  to  him,  Major  C.  replies,  charging 
Mr.  Simmons  wijh  hostility  to  him.) 

That  Major  C  had  acted  in  several  capacities  in  the  Quartermaster's 
department  from  the  latter  end  of  1776  to  the  close  of  the  war,  and 
that  he  had  the  disbursement  of  large  sums  of  the  public  money,  &c. 
That  in  Mr.  Denning's  time  Major  C.  had  applied  for  a  settlement  of 
his  accounts,  but  the  objection  then  was  that  he  had  delivered  his 
accounts  from  the  commencement  of  his  business  to  August,  1780,  to 
Colonel  Hughes,  his  principal,  who  refused  to  render  his  own  accounts 
or  those  of  his  associate.  That  Major  C.  applied  to  Mr.  Burrell,  who 
BQOceeded  Mr.  Denning  as  commissioner  in  the  Quartermaster's  de- 
partment, for  a  settlement,  but  the  same  objection  continued  to  exist, 
and  the  papers  of  Colonel  Hughes  were  afterwards  destroyed  by  fire. 
Major  C.  then  lodged  a  claim  in  order  to  save  himself  from  being 
barred  by  the  statute  of  limitations.  That  in  August,  1791,  Major 
C.  applied  to  Simmons  for  a  seitlement,  and  delivered  to  him  a  large 
chest  of  papers,  which  it  was  found  would  require  time  to  state  and 
arrange,  <&c. ;  that  it  had  not  been  done ;  that  owing  to  the  loss  of 
Colonel  Hughes's  papers,  it  would  be  impossible  to  ascertain  the 
amount  advanced  to  him,  and  would  prevent  a  final  settlement  until 
some  special  regulation  should  take  place  for  the  adjustment  of  ac- 
counts thus  circumstanced,  &c. 

To  the  letter  of  Colonel  Hamilton  enclosing  the  letter  of  Mr.  Sim- 
mons above  mentioned.  Major  0.  replied,  November  2, 1792,  complain- 
ing of  Simmons,  and  explaining  the  situation  of  his  accounts,  &c.,  as 
above  referred  to. 

Colonel  P.  informs  Major  C,  November  8, 1792,  that  he  had  reason 
to  hope  that  measures  will  be  adopetd  for  proceeding  uninterruptedly 
in  the  examination  of  his  old  accounts,  &c. 

November  22,  1792,  Colonel  Pickering  writes  that  he  is  informed 
that  a  statement  of  Major  C.'s  accounts  was  nearly  completed. 

Major  Campbell,  December  3, 1792,  acknowledges  the  receipt  of  the 
two  last  letters,  but  expresses  a  fear  that  the  door  of  justice  will  con- 
tinue to  be  closed  against  him. 

On  the  1st  of  January,  1793,  Mr.  Harrison,  the  Auditor,  writes 
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Major  C.  that  the  examination  of  his  acconnts  from  August,  1*780,  to 
the  close  of  the  war  had  been  completed,  and  enclosed  the  statement 
of  John  Crosby,  the  clerk,  &c. 

By  this  statement  Major  C.  is  chargeable  with  $48,148  81,  and  is 
credited  with  $46,307  78  exduatve  of  pay^  leaving  a  balance  against 
him  him  exclusive  of  pay  of  |2,841  03 — the  time  and  rate  of  pay  re- 
maining to  be  fixed.  It  is  also  asserted  that  vouchers  were  wanting 
to  the  following  accounts — enumerating  fifteen,  amounting  to  $813  21, 
for  which  Major  C.  had  issued  certificates,  but  which  were  not  passed 
to  his  credit — and  that  the  account  cannot  be  considered  as  accurate, 
owing  to  the  loss  of  Col.  Hughes's  papers,  &c. 

Major  Campbell's  answer  is  as  follows : 

New  York,  January  5,  1793. 

8iR :  I  have  received  your  favor  of  the  31st  ult.,  and  -so  far  as  it  re- 
lates to  the  moneys  I  stand  charged  with,  and  also  what  I  have  ac- 
counted for,  I  can  say  nothing  until  I  again  see  my  books  and  papers. 
As  to  my  pay  I  expect  Col.  Pickering  will,  by  his  pertificate  inform 
you  how  long  I  was  entitled  thereto,  and  how  much  per  month. 

The  vouchers  said  to  be  wanting  is  as  yet  doubtful  with  me.  Mr. 
Bogert,  my  then  clerk,  issued  most  of  the  certificates  in  my  absence. 
It  will  not  be  denied  that  he  was  an  accurate  clerk,  and  a  strictly 
honest  man  ;  I  have  no  reason  therefore  to  believe  that  any  have  been 
issued  improperly. 

As  to  inaccuracy  of  my  accounts  for  want  of  Colonel  Hughes's  papers, 
I  will  thank  you  to  point  out  any  method  that  can  remedy  that  mis- 
fortune ;  all  that  I  can  say  on  that  subject  is,  that  I  most  sincerely 
wish  that  Colonel  Hughes,  Colonel  I{ay,  and  Colonel  Pickering,  who 
were  acquainted  with  my  conduct,  and  who  I  expected  to  settle  with, 
were  to  be  my  judges.  Those  gentlemen  are  all  living,  and  if  a  know* 
ledge  of  truth  is  wished  for,  it  can,  and  I*hope  will  he^  obtained.  It 
is  well  known  to  those  gentlemen  that  I  was  a  potter ^  and  was  not 
bred  an  accountant ;  and  therefore  inaccuracy  in  accounts  ought  not 
to  be  considered  a  crime,  especially  when  corroborating  circumstances 
can  be  adduced,  not  only  by  these  gentlemen,  but  by  my  papers  in 
your  possession,  it  will  appear  that  nothing  improper  or  incorrect  was 
intended.  Thus  I  have  complied  with  your  expectations — that  is,  to 
hear  from  me. 

I  have  now  only  to  request  that  yon  will  answer  me  the  following 
questions.  Will  you  settle  my  accounts  and  pay  the  balance  to  the 
time  Colonel  Pickering  shall  say  I  am  entitled,  from  6th  of  August 
1780  ?  WiU  you  pay  the  interest  on  such  balance  as  shaU  appear  to  ht 
due  on  such  settlement  f 

Will  you  settle  the  accounts  of  Tennis  Bogert  and  Gl^orge  Dennis- 
ton,  who  served  as  clerks  to  me,  Jonathan  Capron  who  served  as  my 
storekeeper,  and  Joseph  Cheeseman  who  served  as  superintendent  of 
masons  under  my  direction,  and  that  of  the  engineer  of  the  garrison 
of  West  Point  ? 

My  reasons  for  asking  these  questions  is  to  avoid  spending  my  time 
and  money  unnecessarily.  Should  you  find  yourself  at  liberty  to  an- 
swer me  in  the  affirmative^  I  will  as  soon  as  possible  attend  at  your 
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office — and  I  beg  leave  to  mention,  without  any  intention  of  giving 
offence,  that  1  ask  no  favor.     I  only  ask  for  justice,  which,  if  denied 
me,  I  will  not  silently  submit  to.     In  hopes  of  hearing  from  you 
shortly, 
I  am,  with  due  respect,  &c. 

JOHN  CAMPBELL. 
BiCHABB  Habribon,  Auditor/or  U.  8. 

The  following  is  Colonel  Pickering's  certificate  alluded  to  in  the  fore- 
going letter,  and  before  in  this  statement : 

When  Major  Campbell  engaged  as  an  assistant  under  Colonel 
Hughes,  his  pay  was  stipulated  at  seventy-five  dollars  per  month. 
The  receipt  being  only  in  eacpectaiiony  it  was  necessary  to  allow  the 
highest  sum  to  induce  divers  persons  to  serve  in  the  department. 
Major  Campbell  wasof  that  number.  When  the  new  arrangement,  made 
October  23, 1782,  abolished  State  deputies  and  their  assistants,  and  re- 
duced the  pay  of  the  deputies  in  general,  it  occasioned  much  dissatis- 
faction. Very  different  duties  were  assigned  to  different  persons,  but 
all  under  the  name  of  assistants^  and  the  same  pay  was  appointed  for 
all,  to  wit,  thirty  dollars  a  month.  Such  assistants  as  were  of  the 
line  of  the  army,  having  other  motives  and  expectations,  were  less 
uneasy  at  the  reduction  of  the  pay,  but  Major  Campbell's  continuance 
was  grounded  upon  what  I  conceived  well  founded  hopes  of  an  altera- 
tion of  the  last  plan.  His  character,  and  consequently  his  credit,  stood 
so  high  as  to  enable  him  to  render  important  services  to  the  armv  in 
the  State  of  New  York,  where  he  was  well  known,  and  I  consider  him 
entitled  to  much  higher  pay  than  some  other  assistants,  whose  duty 
was  much  circamscribed. 

Upon  the  whole,  I  think  that  a  continuance  of  Major  Campbell's 
pay  as  originally  fixed  will  not  exceed  the  value  of  his  services  ;  seeing 
it  is  to  be  made  up  at  this  late  period^  and  that  no  expenses  are  charged, 
nor  any  allowance  for  subsistence  after  the  dissolution  of  the  army. 

TIMOTHY  PICKERING. 

Philabslphia,  February  27,  1793. 

The  foregoing  is  certified  by  Colonel  Hughes  to  be  a  true  copy  of 
the  original,  examined  and  compared  by  him. 

The  receipt  of  the  last  mentioned  letter  is  acknowledged  by  Mr. 
Harrison,  the  28th  January,  1793,  at  which  time  he  says  that  when 
Mr.  Campbell's  accounts  shall  be  taken  up  for  final  adjustment  in  his 
ofiioe,  he  shall  be  disposed  to  settle  them  on  such  principles  as  may, 
upon  full  investigation,  appear  to  be  just  and  oonformable  to  law ; 
and  that  with  regard  to  the  other  claims  mentioned  in  Mr.  Campbell's 
letter,  they  were  considered  as  distinct  subjects  of  separate  inquiry, 
resting  on  their  respective  merits. 

This  letter  of  Mr.  Harrison  is  the  last  official  letter  from  any  of  the 
officers  of  government  on  the  subject  of  this  claim.  It  appears  how- 
ever, that  on  the  10th  day  of  February  1798,  but  a  few  months  pre- 
vious to  his  death,  he  executed  a  letter  of  attorney  appointing  Wil- 
liam DeGrove,  of  New  York,  to  prosecute  this  claim  against  the 
government.    Nothing  was  done  under  it. 
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Mr.  Potter  from  the  Committee  on  BevoltUionary  Claims ,  to  which  was 
referred  the  petition  of  the  heirs  and  legal  representatives  of  Major 
John  Campbdlj  deceased^  as  A.  D,  Q.  M,  G.  during  the  BevoltUum-- 
ary  War^  made  the  following  report : 

That  on  the  10th  day  of  June  1833,  the  claims  of  the  petitioners 
were  adjusted  and  settled  at  the  Treasury  Department,  in  pursuance 
of  an  act  passed  by  Congress  for  their  relief,  approved  on  the  2d  March, 
1833,  on  the  same  papers  and  vouchers  presented  in  1791,  '2,  and  '3. 
The  sum  of  |6,695  21  was  found  to  be  due  Major  C.  for  services  com- 
mencing December  25,  1776,  and  terminating  July  25, 1785.     No  al- 
lowance of  interest  was  made,  as  appears  from  the  report  of  Bichard 
Harrison,  dated  June  10, 1833^  because  the  *^  rules  of  settlement  at 
the  Treasury  Department  do  not  permit  the  allowance  of  interest  ex* 
cept  in  cases  where  it  is  specially  provided  for  in  cases  of  contract,  or 
expressly  authorized  by  law."     In  June  1833,  the  amount  found  due 
was  paid  by  the  Secretary  of  the  Treasury  to  Peter  Cooper,  the  attor- 
ney in  fact  of  the  parties  entitled  to  receive  it,  who  made  the  following 
reservation  in  his  receipt,  viz  :  ^^  reserving  to  the  said  heirs  and  re- 
presentatives the  right  to  petition  Congress  for  the  payment  of  the  in- 
terest on  the  said  moneys,  since  the  same  were  due  and  payable  to  the 
said    John    Campbell."      The     account    was    almost    exclusively 
composed  of   items  of  pay,  subsistence   and   travelling  expenses — 
the  allowance  for  pay,  in  conformity  with   the  opinion  of   Colonel 
Pickering,  was  the  highest  rate  throughout  the  whole  time  of  service  ; 
and  no  complaint  exists  as  to  the  principles  on  which  the  settlement 
was  made,  save  the  refusal  under  the  rule  quoted  to  allow  interest  on 
the  balance  due.     The  act  of  March  2,  1833,  authorized  and  required 
'^  the  accounting  officers  to  audit  and  adjust  upon  the  principles  of 
equity  and  justice,  the  claims  and  accounts  of  the  heirs  and  repre- 
sentatives of  John  Campbell^"  and  further  provided  that  the  amount 
due,  when  ascertained,  be  paid,  &c.     It  did  not  expresdy  authorize 
the  allowance  of  interest,  yet  a  just  construction  of  the  broad  and 
comprehensive  expressions  used,  would  seem  to  have  warranted  the 
allowance.     When  a  debt  for  services  faithfully  rendered  has  been 
long  due  and  withheld  against  the  most  energetic  efforts  of  the  claim- 
ant to  obtain  a  settlement  and  liquidation,  ''  the  principles  of  equity 
and  justice"  require  the  allowance  of  interest  on  the  balance  due. 
Here  the  services  were  performed  previous  to  the  month  of  July  1785, 
and  the  debt  justly  due  at  that  period.     The  certificates  of  Generals 
Enox«  Heath,  McDougal,  and  many  other  distinguished  military  offi- 
cers^ who  served  with  and  knew  John  Campbell,  bear  strong  evidence 
of  his  high  meritorious  character  and  faithful  services,  at  and  during 
the  whole  period  he  was  employed  in  the  Quartermaster  general's  de- 
partment.    Gov.  Geo.  Clinton,  Chief  Justice  Jay,  Cols.  Pickering  and 
Hamilton,  certify  to  the  unblemished  integrity  and  devoted  patri- 
otism of  Major  Campbell,  as  well  as  to  the  ability  and  fidelity  with 
which  every  trust  confided  to  him  was  performed.     No  doubt  exists  as 
to  the  performance  of  faithful  services  by  the  ancestor  of  the  present 
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claimants,  or  of  the  right  he  had  to  a  just  remuDeration  at  the  dose 
of  the  tear.  Did  the  non-reception  of  this  just  claim  arise  from  the 
negligence  or  default  of  the  claimant,  or  was  justice  withheld  or  de- 
layed by  the  negligence  of  the  government  in  the  settlement  of  the 
claim  ? 

The  letter  of  William  Simmons,  a  clerk  in  the  Treasury  Depart- 
ment, dated  September  17,  1792,  shows  that  immediately  after  the 
close  of  the  revolutionary  war  John  Campbell  applied  for  a  settlement 
of  his  accounts.  Mr.  Simmons  states,  ''in  Mr.  Denning's  time,  I 
recollect  Mr.  Campbell  applying  to  him  for  a  settlement  of  his 
acoonnts."  The  objection  that  existed  to  a  final  settlement  was,  that 
Mr.  Campbell  had  delivered  his  accounts  from  the  commencement  of 
his  business  to  August,  1780,  to  Colonel  Hughes,  who  refused  to  ren- 
der his  own  accounts  or  those  of  his  assistants  ;''  a  Mr.  Burrell  suc- 
ceeded Mr.  Denning  in  the  office  of  commissioner  for  the  quartermaster 
department,  and  again  Simmons  states,  '*  I  recollect  Mr.  Campbell 
applying  to  him  also  for  a  settlement  of  his  accounts,  but  the  objec- 
tion before  assigned  still  existed."  Ultimately  the  accounts  of  Col. 
Hughes^  together  with  those  of  Mr.  Campbell,  from  1776  up  to 
August,  1780,  were  destroyed  by  fire.  As  the  charges  for  money  ad- 
vanced by  Colonel  Hnghes  to  his  assistant,  Campbell,  could  not,  in 
the  opinion  of  the  accounting  officers,  be  ascertained  with  accuracy, 
from  the  de/auU  of  Hughes^  a  final  settlement  could  not  be  made  with 
Major  Campbell.  To  prevent  the  statute  of  limitations,  Mr.  Simmons 
further  states,  ^'he,  Major  Campbell,  did  not  render  them,  (his  ac- 
counts,) but  lodged  a  claim  to  save  himself  from  being  barred  by  the 
limitation.  The  accounts  of  Campbell  were  rightfully  in  the  posses- 
sion of  his  superior  officer.  Colonel  Hughes,  who  was  entitled  to  them 
and  the  vouchers,  to  enable  him  to  render  his  account  and  settle  with 
the  accounting  officers.  No  blame  therefore  attaches  to  Major  Camp- 
bell for  the  difficulty  that  arose  from  the  misconduct  of  his  superior 
in  withholding  his  accounts,  or  in  their  final  destruction  by  fire,  which 
precluded  any  settlement  of  the  accounts  from  1776  to  1780.  In  1791 
another  application  was  made  by  Campbell  for  a  settlement,  and  his 
papers,  vouchers,  and  accounts  were  handed  over  to  Mr.  Simmons', 
chief  clerk,  in  the  Auditor'soffice,  for  adjustment.  The  documentary 
evidence  from  that  period  down  to  1798,  discloses  the  most  urgent 
solicitations  and  earnest  appeals  to  the  department  for  the  adjust- 
ment and  settlement  of  his  accounts  by  Major  Campbell.  In  June, 
1791,  he  writes  Colonel  Pickering,  at  Philadelphia,  requesting  '*a 
certificate  to  accompany  his  accounts  to  the  Auditor."  On  the  8th  of 
August,  1792,  Colonel  Pickering  writes  Major  Campbell  that  he  had 
seen  Mr.  Simmons,  who  had  informed  him  that  some  of  his  best  derks 
had  Ufi  the  Attditor's  office^  which  would  further  retard  the  aeiilemeht  of 
his  accounts,  August  29,  1792,  Major  Campbell  again  addresses 
Colonel  Pickering,  complaining  of  the  government  for  withholding 
the  settlement  of  his  claims,  and  expressing  the  hope  that  ^^  if  the 
government  had  taken  leave  of  common  justice  and  common  honesty, 
that  Colonel  Pickering  had  not.  On  the  11th  September,  1792,  Major 
Campbell  addressed  himself  to  Ck>lonel  Hamilton,  stating  that  '^  in 
August,  1791,  he  had  attended  the  Auditor's  office  at  considerable  ex- 
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pense  to  effect  a  settlement,  bat  in  yain;"  that  in  ^'1792  he  had 
again  gone  to  Philadelphia  for  the  same  pnrpose,  bnt  with  no  better 
success.  January  5,  1793,  he  addressed  Richard  Harrison,  Auditor, 
and  emphatically  asks,  ^^  will  you  settle  my  accounts  and  pay  the  bal- 
ance to  the  time  Colonel  Pickering  shall  say  I  am  entitled,  from,  the 
5th  August y  1780  ^  WUl  you  pay  the  interest  on  such  balance  as  shaU 
appear  to  be  due  on  sudi  settlement  V*  Almost  the  last  act  of  Major 
OampbeU's  life  was  the  prosecution  of  the  claims  by  giving  letters  of 
attorney  on  the  10th  February,  1793,  to  his  friend,  William  DeGrove, 
authorizing  him  ''  to  recover  this  claim  from  the  United  States."  In 
1799,  the  will  of  Major  Campbell  is  offered  for  probate,  and  letters 
testamentary  issued  to  Thomas  C.  Kirk,  one  of  the  executors  in  said 
will  named. 

The  evidence  clearly  establishes  the  most  unwearied  efforts  and  per- 
severance on  the  part  of  this  highly  meritorious  public  officer  to  ob- 
tain from  the  government  money  justly  due  him  without  success.  He 
had  spent  eight  years,  the  prime  of  his  life,  in  actual  service  to  secure 
the  rights  and  liberty  of  his  country,  and  the  residue  in  unavailing 
efforts  to  procure  the  hard-earned  pittance  justly  due  him  from  that 
country,  and  ultimately  sunk  into  the  grave  with  the  latter  years  of 
his  life  embittered,  under  the  pressure  of  pecuniary  embarrasment, 
by  the  withholding  of  the  proper  remuneration  due  him  from  the  gov* 
ernment. '  li  ^^  tnie  principles  of  justice  and  equity''  ever  required  the 
allowance  of  interest,  this  case  presents  the  strongest  and  most  cogent 
claims  to  that  allowance.  The  committee  therefore  report  a  bill  for 
the  relief  of  the  petitioners. 
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March  13,  1838. 

Read  twice  and  committed  to  a  Committee  of  the  whole  Hoobo. 

Mr.  Potter,  from  the  Committee  on  Revolutionary  Claims,  reported 
the  following  bill,  in  addition  to  aa  Act  for  the  relief  of  the  heirs 
and  representatives  of  John  Campbell,  late  of  the  city  of  New  Tork« 
deceased. 

And  be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled^  That  the  proper  ac- 
counting officers  of  the  Treasury  Department  be,  and  they  hereby  are, 
authorized  and  required  to  rewiew  the  settlement  of  the  accounts  of 
John  Campbell,  late  of  the  city  of  New  York,  deceased,  an  assistant 
deputy  quartermaster  general  in  the  service  of  the  United  States  during 
the  revolutionary  war,  which  settlement  was  made  under  the  authority 
of  the  act  to  which  this  is  an  addition,  approved  the  second  day  of 
March,  1833,  and  to  allow  to  the  said  heirs  and  representatives  such  in- 
terest on  the  sum  found  due  by  the  accounting  officers  of  the  Treasury, 
as  would  have  been  doe  and  payable  if  the  said  accounts  had  been 
settled  on  the  1st  of  August,  1785,  and  if  a  certificate  had  been  issued 
for  the  said  sum  of  six  thousand  six  hundred  and  ninety-five  dollars  and 
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twenty-one  cents,  the  amount  so  found  due,  and  the  same  had  been  by 
him  subscribed  to  the  funded  debt  of  the  United  States,  under  the  act 
of  the  fourth  of  August,  1790,  and  that  the  amount  of  interest  which 
shall  be  so  found  due  to  them,  be  paid  out  of  any  money  in  the  treasury 
not  otherwise  appropriated. 


Synopsis  of  the  ads  of  Congress  relative  to  revoltUionary  daims. 

By  document  No.  42,  23th  Congress,  2d  session,  of  the  House  cf  Rep- 
resentatives, a  synopsis  and  compend  of  the  legislation  of  Congress  on 
revolutiooary  claims,  showing  the  cases  in  which  interest  has  been 
allowed  and  in  which  it  has  not  been  allowed,  compiled  from  the  laws 
ot  the  United  States  and  the  records  of  the  Treasury,  and  in  compiling 
which  the  laws  were  examined  page  by  page  from  the  first  act  of  Con- 
gress in  Marchj  1780,  to  the  close  o( the  first  session  of  the  2ith  Gongress^ 
and  every  act  bearing  on  the  subject  was,  or  was  intended  to  be,  referred 
to,  was  presented  to  the  House,  and  is  now  to  be  found  on  its  journals. 
By  this  document  it  appears  that, 

By  the  laws  and  resolutions  of  the  old  Congress,  interest  was  allowed 
on  all  daims  and  to  all  creditors  of  the  United  States  from  the  time 
the  payment  became  due.  There  are  a  great  number  of  resolutions  of 
Congress  to  this  effect.  Reference,  however,  is  particularly  made  to 
that  of  the  3do/ Jwne,  1784.  See  Journalsof  old  Congress,  vol.  4^  p.  443. 

The  resolution  of  Congress  of  23d  March,  1783,  provides  that  the 
officers  shall  be  entitled  to  receive  at  the  end  of  the  war  the  five  years' 
full  pay  in  lieu  of  half  pay  for  life,  in  money,  or  in  securities  on  inter- 
est  J  as  Congress  should  find  most  convenient. 

Congress,  in  all  caseSy  preferring  issuing  certificates  on  interest. 

By  the  funding  act  of  August,  1790,  (Laws  U.  S.  2,  p.  123,)  interest 
was  allowed  on  all  certificates  which  might  be  subscribed,  and  the 
interest  became  a  part  of  the  principal^  and  thenceforward  bore  an  in-^ 
terest  of  3  per  cent. 

By  the  act  of  March  23,  1792,  (Laws  U.  S.  2,  p.  359,)  the  statutes 
of  limitation  were  removed  for  two  years  from  certain  revolutionary 
claims;'on  all  claims  settled  at  the  Treasury  under  this  removal,  inter-- 
est  was  allowed,  although  the  law  is  silent  about  interest.  See  letter 
from  the  Register  of  the  Treasury  to  Mr.  iMarshall. 

By  act  of  27th  March,  1792,  (Laws  2,  p.  261,)  the  statutes  of  limita- 
tion were  removed  for  two  years  from  all  claims  for  personcd  service  ; 
and  all  claims  under  this  law  were  settled  and  paid  at  the  treasury, 
with  interest. 

Bj  act  of  March  26, 1790,  (Laws  2,  p.  84,)  interest  is  directed  to  be 
paid  on  certain  loans  made  by  the  Secretary  of  the  Treasury. 

By  act  of  August  11,  1790,  certificates  of  registered  debt  which  bore 
interest  were  directed  to  be  issued  for  arrears  of  invalid  pensioners. 

By  act  of  March  3,  1804,  certain  pensioners  of  South  Carolina  were 
transferred  to  the  United  States^  and  cerlijicates  of  registered  debty  bear- 
ing inieresty  were  directed  to  be  issued  for  arrears  of  pension  due  them 
under  the  act. 
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By  act  of  12th  February,  1793,  (Laws,  2,  p.  330,)  certain  claims  are 
barred,  if  not  presented  by  May  1, 1794,  and  those  which  should  be 

{)re8ented,  and  were  deetned  valid,  are  to  be  settled  as  under  former 
aws,  all  of  which  provided  for  the  allowance  o{  interest. 

By  act  of  May  31,  1794,  (Laws  2,  p.  411,)  interest  is  allowed  on  bal- 
ances found  due  to  individual  States. 

By  act  of  April  13,  1818^  the  statutes  of  limitation  barring  the  pay- 
ment of  ]oan  office  and  other  certificates  of  revolutionary  debts  were 
suspended,  and  by  subsequent  acts  they  have  been  suspended  until 
the  close  of  the  present  session.  These  certificates,  when  produced  at 
the  Treasury,  are  directed  to  be  paid  with  six  per  oent,  interest  thereon. 

By  act  of  the  5th  July,  1832,  the  half-pay  promised  by  Virginia  to 
her  revolutionary  officers,  assumed  by  the  United  States  at  the  cession 
of  the  northwestern  territory,  was  directed  to  be  paid  those  officers,  &c., 
loith  interest  upon  each  year's  half  pay,  from  the  time  the  same  became 
due.     (Laws,  8.  p.  654.) 

The  claims  of  122  individuals  have  been  provided  for  by  119  special 
acts  of  Congress,  upon  which  interest  has  been  allowed,  either  by  pro- 
viding for  the  settlement  of  their  claims  according  to  former  acts,  by 
the  issue  of  certificates  of  registered  debt,  all  of  which  bore  interest,  or 
by  specially  directing  the  payment  of  interest.  Of  this  number,  13 
were  passed  specially  for  the  allowance  of  interest  after  the  principal 
had  been  paid  under  former  acts.  And  in  two  of  the  cases,  (Brown- 
lee  and  Wilson,)  Congress  added  interest  to  bills  which  were  reported 
without  interest. 

That  in  27  cases  acts  have  been  passed  for  the  payment  of  revolu- 
tionary claims  to  individuals,  in  which  acts  nothing  is  said  about 
interest;  but  from  the  peculiar  phraseology  of  several  of  ihe  acts  it  is 
believed  that  interest  was  allowed. 

It  is  remarkable,  that  among  the  acts  here  enumerated,  is  the  act  for 
the  relief  of  the  heirs  of  John  Campbdlj  passed  the  2d  Marchy  1833,  (Laws 
8.  p.  845,)  under  which  the  Treasury  refused  the  allowance  of  interest 
and  the  payment  of  which  is  now  provided  for  by  bill  No.  651  before 
the  House. 

Under  the  acts  of  March  23, 1792,  March  27, 1792,  and  February  12, 
1793,  suspending  the  statutes  of  limitation  as  to  claims  of  widows  and 
orphans  and  claims  for  personal  services  of  officers,  &c.,  there  was 
settled  and  paid  at  the  Treasury  toiih  interest ,  as  per  letter  of  the 
Eegister  of  the  Treasury,  claims  to  the  mumber  of  1516. 

That  under  the  ^ct  of  April  13,  1818,  and  the  acts  supplementary 
thereto,  and  now  in  force,  suspending  the  statutes  of  limitation  as  to 
loan  office  and  other  certificates,  there  have  been  admitted  and  paid  at 
the  Treasury,  with  interest,  claims  to  the  number  of  116, 

At  the  first  session  of  the  24th  Congress,  nineeten  cases  passed  the 
House  with  interest — these  bills  were  not  acted  upon  in  the  Senate 
until  the  last  two  days  of  the  session,  when,  pro /brma,  the  interest  was 
stricken  out  without  prejudice  to  the  rights  of  the  parties — each  to  be 
adjusted  thereafter,  either  according  to  the  merits  of  particular  cases, 
or  by  a  genial  rule,  if  any  should  be  adopted. 

At  the  2d  session  of  the  23d  Congress,  the  Senate  decided  that  cases 
that  had  been  presented  in  proper  time  (the  case  of  John  Campbell  is 


AfiBURT  W.   KIRK.  67 

one  of  that  class)  and  had  not  then  been  allowed,  (mght  to  be  entitled  to 
interest ;  and  on  this  principle  passed  two  bills,  which  were  sent  to  the 
House,  but  which  were  not  reached  that  session.  At  the  next  session 
the  same  two  bills  were  again  passed  by  the  Senate,  (Douglass  and 
Bond,)  sent  to  the  House,  but  were  not  finally  acted  on. 

On  the  same  principle,  at  the  second  session  of  the  23d  Congress,  the 
Senate  reported  a  bill  for  interest  on  the  claim  of  James  Bell,  which 
was  not  then  acted  on,  but  was  renewed  at  the  second  session  of  the 
24th  Congress,  passed,  but  was  not  finally  acted  on  in  the  House. 

At  the  last  session  of  the  24th  Congress,  eight  cases  were  passed 
upon  without  interest,  the  allowance  of  interest  to  await  the  decision 
then  pending  before  the  House. 

It  will  thus  be  seen  that  1754  cases  have  been  allowed  with  interest, 
and  54  without  interest,  being  upwards  of  thirty-two  cases  allowed  with 
interest  to  one  case  without  interest. 


BRIEF.    ' 

From  the  lucid  report  of  the  Hon.  Mr.  Potter,  and  the  condensed 
abstract  of  the  evidence  hereto  appended,  all  the  facts  will  appear 
which  are  material  to  the  support  of  this  claim.  John  Campbell  en<- 
tered  the  army  of  the  revolution  in  1775,  and  being  soon  after  appointed 
assistant  quartermaster  general,  continued  as  such  till  1785.  The 
sphere  of  his  duties,  the  city  and  State  of  New  Tork^  and  his  high 
character  and  efficiency  as  an  officer,  rendered  his  services  arduous  and 
important  during  the  whole  period  ;  and  his  accounts  with  the  govern- 
ment were  large  and  complicated,  and  the  balance  due  him  at  the  dose 
of  his  services  was  considerable,  consisting  of  items  of  pay,  advances, 
&c.  Immediately  after  the  close  of  his  service  he  presented  his  accounts 
to  the  proper  board  of  commissioners  appointed  to  settle  them,  and 
after  the  organization  of  the  government,  to  the  accounting  officers  of 
the  Treasury.  His  exertions  to  effect  a  settlement  were  unremitted, 
and  made  at  great  expense,  up  to  1793,  when  he  was  compelled  to  de« 
sist^  by  age,  broken  health,  and  want  of  means  to  prosecute  it  further* 
This,  however,  was  done  by  his  heirs  after  his  death,  in  1798,  up  to 
the  session  of  Congress  of  1832-'3,  when  an  act  was  passed  referring 
the  claims  and  accounts  to  the  accounting  officers  of  the  Treasury,  and 
directing  them  to  be  settled  *'0N  principlbs  op  equity  and  justice." 
The  balance  found  due  was  $6,695  21,  but  exclusive  of  interest,  whicli 
they  disallowed.  It  was  paid  to  the  heirs,  they  expresssly  reserving 
their  claim  for  interest  in  the  receipt  given  for  that  amount. 

It  is  proper  here  to  remark  that  there  never  was,  nor  could  have 
been,  any  doubt  that  a  considerable  balance  was  justly  due  to  Major 
Campbell ;  and  that  his  accounts,  from  tub  time  thet  were  first 
RENDERED,  havo  been  filed  in  the  proper  office,  and  pending. 

The  petitioners  claim  that  they  are  legally  and  justly  entitled  to  the 
interest. 

By  the  laws  and  resolutions  of  the  old  Congress,  referred  to  in  the 
suojoined  synopsis,  interest  was  expressly  given  on  all  claims  and  to  all 
c&EDiTOBS  of  the  United  States,  from  the  time  the  payment  became  due.. 
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By  thefuDding  act  of  1790,  (lug.  Dig.  p.  673,)  certificates  issued  by 
the  commissioners  for  the  adjustment  of  the  accouats  of  the  quarter* 
master  and  other  departments,  were  funded  at  six  per  cent.  (See  ▼. 
p.  674.)  The  interest  on  all  certificates  subscribed  became  part  of  the 
PRINCIPAL,  and  thenceforward  bore  an  interest  of  three  per  cent. 

In  these  and  numerous  other  acts  of  Congress^  the  government 
PROMISED  interest  to  its  revolutionary  creditors,  and  its  refusal  would 
involve  a  violation  of  the  national  faith. 

Had  Major  Campbell  procured  the  liquidation  of  his  accounts  when 
presented,  and  of  course  his  '^  certificate,"  it  would  have  drawn  in- 
terest on  the  principles  of  the  resolutions  of  the  old  Congress  and  of 
the  funding  act.  But  he  was  unable  to  procure  it ;  and  how  can  the 
inability  of  the  public  creditor  to  compel  a  settlement  from  the  gov- 
ernment absolve  it  from  the  payment  of  the  interest  it  had  pledged 
TO  HIM  when  the  debt  is  ascertained  ?  For  many  years  Major  Camp* 
bell  was  constantly  pressing  the  settlement ;  and,  wherever  the  fault 
was,  it  was  not  his,  that  the  claim  was  not  then  adjusted,  as  it  finally 
was  adiusted  in  1833,  upon  the  same  evidence  originally  offered — 
evidence  which  has  been  pending  in  the  proper  department  ever  since. 

The  government  retained  the  money  due  Major  Campbell — had  the 
use  of  it — while  he  was  living  in  embarrassment  and  dying  in  desti^ 
tution  for  the  want  of  it. 

To  refuse  the  interest  in  this  case,  would  be  to  deny  to  one  revolu- 
tionary creditor  what  the  funding  act  and  the  whole  previous  legisla- 
tion of  Congress  expressly  gives  to  all. 

But,  if  it  could  be  supposed  that  the  government  were  disposed  to 
disallow  a  claim  thus  resting  on  its  own  express  promise,  on  any  tech- 
nical grounds — such  as  delay  of  settlement,  failure  to  fund  it,  &c, — 
such  objections  must  encounter  another  and  decisive  provision  of  the 
funding  act  of  1790.  By  sec.  ix.,  (Ing.  Dig.  675)  it  is  provided,  that 
'^  nothing  in  this  act  contained  is  to  be  construed  in  anywise  to  alter, 
abridge,  or  impair  the  rights  of  those  creditors  of  the  United  States 
who  do  not  subscribe  to  the  said  loan,  or  the  contracts  upon  which 
their  respective  claims  are  founded. 

This  saving  clause  protects  the  rights  not  only  of  those  who  had 
accomplished  the  settlement  of  their  claims  and  obtained  their  certifi- 
cates, but  of  all  '' creditors."  Their  rights  were  not  in  anywise  to 
be  altered,  impaired,  or  abridged,  by  the  fact  that  they  did  not  '^sub* 
scribe,"  irom  whatever  cause  it  proceeded,  whether  choice  or  inability. 
Tho  Congress  of  1790  well  knew  the  difficulties  which  the  accidents 
of  war  and  the  lapse  of  time  occasionnlly  interposed  to  the  establish- 
ment of  claims  that  were  just  and  meritorious  ;  and  this  provision  was 
doubtless  intended  to  meet  them. 

If  therefore  this  '^  creditor,"  Major  Campbell,  would  have  been  en- 
titled to  interest,  in  case  he  had  '^subscribed"  his  debt  under  the 
provisions  of  the  funding  act,  his  right  to  it  has  not  been  ^'  altered, 
IMPAIBED,  or  ABEIDOED,"  from  the  fact  that  he  ^'  did  not  so  subscribe." 

But  again :  the  petitioners  respectfully  insist  that  the  act  of  1833 
entitled  them  to  interest,  and  the  decision  of  the  accounting  officers 
refusing  its  allowance  was  erroneous. 

That  act  referred  the  claim  ot  Major  Campbell  to  the  accounting  of- 
ficers, and  directed  them  to  settle  it  '^  on  principles  of  equity  and 
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justice."  Withoat  entering  into  the  facts  at  length,  it  is  sufficient 
for  the  present  purpose  to  remark  that  the  rate  of  compensation  due 
Major  Campbell  was  one  of  the  principal  difficulties  ;  and  in  this  re- 
spect,  as  well  as  some  others,  the  restricted  rules  adopted  by  the 
Treasury  Department  denied  to  Major  Campbell  what  '^  equity  and 
justice  "  would  have  given  him.  The  act  released  the  accounting  of- 
ficers from  the  restraint,  and  in  reference  to  the  claim  to  the  evidence 
adduced  to  support  it,  and  to  the  whole  subject  authorized  and  directed 
them  to  apply  another  and  more  liberal  rule  of  adjudication  and  set- 
tlement. The  allowance  of  $6,695  21  under  the  act  is  a  distinct  rec- 
ognition by  the  government  that  that  sum  as  principal  was  the  bal- 
ance due  on  a  ''  quartermaster's  account  "  more  than  half  a  century 
ago.  Not  only  the  common  principles  of  law,  but  the  solemn  prom- 
ISB  of  the  government,  gives  the  same  right  to  the  interest  as  to  the 
principal  of  the  debt.  Both  are  equally  pledged  and  secured  to  the 
revolutionary  creditors  of  the  government  by  the  fundamental  legis- 
lation of  Congress  in  reference  to  them  as  has  been  already  shown  ; 
and  the  special  acts  down  to  the  present  time  have  recognized  the  same 

Principle  in  almost  every  case,  as  appears  by  the  synopsis  of  those  acts, 
[ow^  then,  can  it  be  consistent  with  the  '^  principles  of  equity  and 
justice"  to  allow  one  portion  of  the  debt  and  disallow  another  portion 
just  as  equitable  and  justly  due? 

In  the  absence  of  any  previous  legislative  provision  for  interest  in 
relation  to  claims  circumstanced  like  Major  Campbell's,  it  seems  that 
" principles  of  equity  and  justice"  would  have  authorized  the  ac- 
counting officers  to  allow  it,  as  it  is  allowed  by  the  courts  of  law  in 
ordinary  cases.  But  the  moment  they  found  a  balance  due  on  a 
**  quartermaster's  account,"  the  provisions  of  the  funding  act  and  the 
resolutions  of  the  old  Congress  applied — interest  attached  as  a  matter 
of  strict  right,  and  its  allowance  became  imperative. 

If  the  restricted  rule  adoptd  by  the  accounting  officers  was  grounded 
on  the  omission  in  the  act  of  1833  of  the  word  interst,  or  of  a  specific 
term  identical  in  meaning,  the  answer  is,  the  general  term  includes 
the  specific — Mojtia  in  «e,  continei  minus.  Congress  clearly  intended 
to  do  entire,  not  partial  justice  ;  and  by  the  comprehensive  language 
of  the  act  conferred  full  authority  on  the  accounting  officers  to  allow 
the  claimant  every  cent  that  was  justly  and  equitably  due  him.  The 
reason,  however,  why  such  phraseology  was  admitted  in  that  act  and 
inserted  generally  in  others  is  very  clear  In  a  vast  majority  of  the 
special  acts  for  the  relief  of  revolutionary  claimants  the  mere  question 
was  whether  the  claimant  had  served  in  a  given  capacity  a  given 
period;  and  the  question  being  settled  affirmatively,  the  acts  provided 
that  the  accounting  officers  should  adjust  the  claim,  '^  as  though  the 
certificates  had  issued,"  leaving  them  nothing  to  do  but  the  mere  com- 

Jutation  of  the  amount  of  principal  and  interest.  But,  in  the  case  of 
[ajor  Campbell,  questions  about  the  rate  of  pay,  the  ttme  of  service, 
the  allowance  and  disallowance  of  charges  for  advances  and  disburse- 
ment, the  sufficiency  of  evidence,  &c.,  were  involved,  and  all  referred 
to  the  accounting  officers.  They  were  directed  to  settle  the  whole 
matter  "on  principles  of  equity  and  justice" — terms  natural  to  be 
used  in  such  a  case,  and  embracing  the  peculiar  duties  imposed  by  the 
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act  on  the  accounting  officers.  It  is  proper  here  to  observe  that  the 
acts  in  favor  of  Isaac  Ledyard  (Rep.  H.  R.  No.  52)  and  Col.  Ely, 
(Rep.  No.  66,  H.  R.)  reported  by  the  same  committee  and  passed  at 
the  same  session,  (1833,)  by  the  words  ^^as  though  certificates  had 
issued"  expressly  allowed  interest.  They  were  surgeon's  accounts — 
this,  a  quartermaster's — and  in  principle  and  character  were  identi- 
cal. It  is  impossible  that  Congress  should  have  made,  or  intended  to 
make,  any  discrimination  between  them  in  reference  to  interest.  By 
document  No.  42,  25th  Congress,  2d  session,  moreover,  the  act  for  the 
relief  of  the  heirs  of  John  Campbell,  passed  in  1833,  is  reported  to  the 
House  of  Representatives  as  one  in  ^hich,  ''from  the  peculiar  phrase- 
ology of  the  act,"  interest  was  allowed  I 

By  the  terms  of  the  act,  then,  the  claimants  are  entitled  to  interest, 
unless  the  denial  of  what  was  theirs  by  law  can  be  reconciled  with  the 
injunction  of  the  act  to  award  it,  expressed  in  the  most  comprehensive 
terms  the  language  supplies.  And  when  its  disallowance  by  the  ac- 
counting  officers  is  manifestly  opposed  to  the  act  under  which  they 
made  it,  to  the  law,  and  to  the  practice  of  the  government,  the  peti- 
tioners feel  a  firm  confidence  that  Congress  will  interpose  and  correct 
the  wrong  done  them  by  the  mistake  of  its  agents. 

It  may  still  be  material  to  inquire  whether  the  right  to  interest 
in  this  case  has  been  taken  away  or  affected  by  any  thing  which 
has  occurred  since  the  claims  were  presented,  or  by  any  just  prin- 
ciple. 

The  limitation  acts  passed  from  time  to  time,  barring  revolutionary 
claims,  have  all  been  repealed. 

A  constructive  limitation  has  sometimes  been  inferred  from  lapse  of 
time.  If  such  a  principle,  were  maintainable,  it  could  have  no  appli- 
cation here.  From  the  letter  of  Mr.  Simmons,  dated  September  17, 
1792,  it  appears  that  in  consequence  of  difficulties  and  delays  inter- 
posed in  settling  his  accounts,  Major  Campbell  lodged  a  claim  in  order 
to  save  himselt  Irom  being  barred  by  the  limitation,  which  was  re- 
ceived and  regarded  as  having  that  efiect  at  the  Treasury.  And  his 
accounts  and  claim  have  been  pending  in  the  proper  department  ever 
since.  His  efforts  were  unceasing  during  his  life  to  effect  the  settle- 
ment, and  his  heirs  have  prosecuted  it  since.  Indeed  it  is  quite  appa- 
rent the  delay  was  the  fault  of  the  officers.  It  is  a  settled  principle 
of  law  that,  so  long  as  the  suit  is  pending,  the  party  loses  no  right 
and  incurs  no  forfeiture  from  lapse  of  time.  Such  is  the  condition  of 
the  petitioners ;  if  originally  entitled  to  interest  it  has  not  been  for* 
feited,  but  stands  on  the  same  ground  as  in  1790. 

In  addition  to  the  strict  right  the  strongest  equity  exists  in  favor  of 
this  claim  of  Major  Campbell.  Numerous  testimonials  from  the  most 
distinguished  military  and  civil  officers  of  the  i evolution  bear  witness 
to  his  sterling  integrity  and  patriotism  ;  and  the  value  of  his  services 
may  be  inferred  from  the  correspondence  between  Major  Campbell  and 
Colonel  Pickering  in  1779.  He  writes  his  official  superior  that  his 
sacrifices  hitherto  and  his  rising  family  compel  him  to  resign,  and 
Colonel  Pickering  replies  that  his  high  character  and  personal  respon- 
sibility enable  him  to  obtain  credit  and  supplies  for  our  suffering  army 
when  the  government  was  unable  to  command  it,  and  entreats  him  to 
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remain,  and  he  did  remain  in  the  service.  He  was  emphatically  one 
of  those  men  who  rendered  more  important  services  than  many  far 
more  conspicuous.  Tradition  yet  remembers  him  as  one  of  the  fathers 
of  New  York — for  many  years  one  of  its  aldermen — and  yet,  after 
spending  ten  years  in  the  service  of  his  country,  and  exhausting  his 
private  fortune  in  the  cause — after  pressing  his  claims  for  settlement 
till  health  and  means  failed  to  press  them  further,  he  died  without  re- 
alizing a  cent  from  them ;  and  thirty-live  years  after  his  death,  upon 
the  same  evidence  and  vouchers  left  in  the  treasury,  a  balance  is  found 
in  his  favor  of  $6,695  ;  but  interest  is  denied,  and  in  that  case  alone, 
and  granted  in  others  identical  in  principle  at  the  same  session. 
Whatever  disinclination  there  may  be  to  allow  interest  in  ordinary 
cases,  it  is  guaranteed  to  the  men  of  the  revolution  by  the  express 
promise  of  the  government  The  petitioners  trust  that  this  claim,  one 
of  the  few  remaining  of  that  class,  will  not  be  selected  at  this  late  day 
for  the  application  of  a  new  principle,  and  the  denial  of  a  right  here- 
tofore almost  uniformly  conceded. 


Know  air  men  by  these  presents,  that  we,  Asbury  W.  Kirk,  and 
Julia  S.  Kirk,  of  the  city  of  Brooklyn,  Kings  county,  and  State  of 
New  York,  and  James  Van  Antwerp,  and  Salina  Van  Antwerp,  of 
the  city  of  Trenton,  Mercer  county,  and  State  of  New  Jersey,  Sarah 
Cooper,  of  the  city,  county,  and  State  of  New  York,  William  Cooper, 
of  the  city  of  Brooklyn,  Kings  county,  and  State  of  New  York,  and 
Thomas  Cooper,  of  the  town  of  Hempstead,  Queens  county,  and  State 
of  New  York,  being  the  surviving  heirs  of  the  estate  of  John  Camp- 
bell, deceased,  late  of  the  city,  county,  and  State  of  New  York,  have 
made,  constituted,  and  appointed,  and  by  these  presents,  do  jointly 
and  severally  each  for  him  or  herself,  make,  constitute,  and  appoint 
Peter  Cooper,  of  the  city,  county,  and  State  of  New  York,  our  true 
and  lawful  attorney  for  us,  and  in  our  names,  and  for  our  own  proper 
use  and  behalf,  to  ask,  demand,  and  receive  of  and  from  the  United 
States  of  America,  by  their  proper  authorities,  all  such  sum  or  sums 
.  of  money  as  are  due  and  owing  from  said  United  States  of  America, 
to  said  John  Campbell,  his  heirs  and  assigns,  for  arrears  of  pay,  &c., 
due  for  services  performed  by  him  as  assistant  deputy  quartermaster 
general  of  the  army  of  the  United  States,  during  the  war  of  the  rev- 
olution, and  to  make  a  final  settlement  of  all  accounts,  debts,  and 
demands  of  what  nature  soever  now  existing  between  us  as  the  lawful 
heirs  of  said  John  Campbell,  and  the  United  States  of  America;  and 
also  to  ask,  demand,  and  receive  of  and  from  said  United  States  of 
America,  all  sum  or  sums  of  money,  debts,  dues,  and  demands  as  are 
due  and  owing  unto  us  as  the  lawful  heirs  of  said  John  Campbell, 
deceased,  and  to  have  use  and  take  all  lawful  ways  and  means  in  our 
name,  or  otherwise,  for  the  recovery  thereof,  and  to  compromise,  com- 
pound, and  agree  for  the  same,  and  to  make  acquittances  or  other  suf- 
fficient  discharges  for  the  same  for  us;  and  in  our  name  to  make,  seal, 
and  deliver,  and  to  do  all  other  lawful  acts  concerning  the  premises, 
as  fully  as  we  ourselves  could  do  were  we  personally  present  at  the 
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doing  thereof ;  and  we  hereby  ratify,  and  confirm  whatsoever  our  said 
attorney  shall  lawfully  do  in  the  premises  by  these  presents. 

In  testimony,  whereof,  we  have  hereunto  set  our  hands  and  seals 
this 

A.  W.  KIRK,  [l.  s.l 
JULIA  8.  KIRK,  [L.  s.] 
JAS.  N.  VAN  ANTWERP, 


L.  8.1 
L.  S.J 


SALINA  VAN  ANTWERP, 
WM.  COOPER,  [l.  s.] 
THOMAS  COOPER,  [l.  s.] 

Witness  to  signature  of  A.  W.  Kirk, 

C.  W.  Christie. 

Witness  to  signature  of  Julia  S.  Kirk. 

Aug.  H.  Sidell. 
Witness  to  signatures  of  James  and  Salina  Van  Antwerp. 

D.  C.  Lewis. 

Witnesses  to  the  signature  of  William  Cooper. 
J.  G.  Jenkins, 
Jas.  M.  Seaman. 

United  States  of  America,  State  of  New  Yorhj  88  : 

Be  it  known,  that  on  the  eighth  day  of  March,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  fifty-six,  before  me,  Richard 
J.  Godwin,  a  public  notary  in  and  for  the  State  of  New  York,  duly 
commissioned  and  sworn,  personally  came  the  within  named  Asbury 
W.  Kirk,  to  me  known,  and  acknowledged  the  foregoing  power  of  at- 
torney to  be  his  free  act  and  deed. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  afiSxed 
[l.  s.]  my  official  Eeal  the  day  and  date  before  mentioned. 

RICHARD  J.  GODWIN, 

notary  Pvblic. 

United  States  of  America, 

Stait  of  New  Yorhy  County  of  King8j  88 : 

Be  it  remembered,  that  on  the  eighth  day  of  March,  A.  D.  1856, 
before  me,  Augustus  H.  Sidell,  a  notary  public  in  and  for  the  State 
of  New  York,  dwelling  in  the  city  of  Brooklyn,  duly  commissioned 
and  sworn,  personally  came  the  within  named  Julia  S.  Kirk,  to  me 
known,  and  acknowledged  the  foregoing  power  of  attorney  to  be  her 
free  act  and  deed. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
[l.  s.]  official  seal  the  day  and  date  above  mentioned. 

AUGUSTUS  H.  SIDELL, 

Notary  PMic. 

State  op  New  York,  County  of  Kings,  88  : 

I,  William  H.  Campbell,  clerk  of  the  county  of  Kings,  do  hereby 
certify,  that  Augustus  H.  Sidell,  whose  name  is  subscribed  to  the  cer- 
tificate of  proof,  or  acknowledgment  of  the  annexed  instrument,  and 
thereon  written,  was  at  the  time  of  taking  such  proof  or  acknowl- 
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eilgment,  a  notary  public  of  the  State  of  New  York,  dwelling  in  said 
county,  commissioned  and  sworn.  And  further,  that  I  am  well  ac- 
quainted with  the  handwriting  of  such  notary,  and  verily  believe  the 
signatures  to  the  said  certificate  of  proof  or  acknowledgement  is 
genuine. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  affixed  the 
[l.  8.1  seal  of  said  county,  this  8th  day  of  March,  1856. 

W.  H.  CAMPBELL,  Clerk. 

United  States  op  America,  State  of  New  Jersey^  as : 

Be  it  knowD^  that  on  the  thirteenth  day  of  March,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and  fifty-six,  personally  came 
before  me,  Charles  Burroughs,  a  notary  public  for  the  State  of  New 
Jersey,  residing  in  the  city  of  Trenton,  duly  commissioned  and  sworn, 
James  Van  Antwerp  and  Salina  Van  Antwerp,  to  me  known  and  ac- 
knowledged the  within  power  of  attorney,  to  be  their  free  act  and 
deed. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  affixed  my 
[l.  8.1  notarial  seal  day  and  date  before  mentioned. 

CHARLES  BURROUGHS. 

Notary  Fublic. 

United  States  of  America;  State  of  New  York,  ss  : 

Be  it  known,  that  on  the  fourteenth  day  of  March,  A.  D.  one  thou* 
sand  eight  hundred  and  fifty-six,  personally  came  before  me,  George 
Field,  a  notary  public  for  the  State  of  New  York,  duly  commissioned 
and  sworn,  residing  in  the  city  of  Brooklyn,  William  Cooper,  to  me 
known,  and  acknowledged  the  execution  by  him  of  the  within  power 
of  attorney,  to  be  his  free  act  and  deed. 

In  testimony  whereof,  I  have  hereunto  affixed  my  hand  and  notarial 
[l.  s.l  seal  on  the  day  above  mentioned. 

GEORGE  FIELD, 

Notary  Fublic, 

United  States  op  America, 

State  of  New  York,  Lucius  Oountyy  as : 

Be  it  known,  that  on  the  eighteenth  day  of  March,  A.  D.  one  thou- 
iaand  eight  hundred  and  fifty-six,  personally  came  before  me,  Thomas 
Cooper,  known  to  me  to  be  one  of  the  individuals  described  in,  and 
who  executed  the  within  instrument,  who  acknowledged  that  he  exe- 
cuted the  same  for  the  purposes  therein  mentioned. 

JA8.  M.  SEAMAN, 
Justice  of  the  Peace, 


THE  CASE  OP  JOHN  CAMPBELL'S  HEIRS. 

The  unfortunate  position  in  which  this  claim  has  been  placed^  in 
consequence  of  the  loss  of  the  papers  and  vouchers  on  which  the  origi- 
nal settlement  was  made  in  1833,  and  the  conclusions  to  which  tne 
committee  have  arrived,  justify  all  proper  exertions  on  the  part  of  the 
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petitioners  to  manifest  its  justice,  to  maintain  their  rights,  and  to  ex- 
plain, as  far  as  in  their  power,  whatever  in  the  case  seems  to  require 
explanation.  Not  only  does  the  report  of  January  6,  1842,  deny 
them  the  interest  which  was  expressly  promised  by  the  resolutions  of 
the  old  Congress,  and  the  funding  act  of  1790  ;  but  that  denial  is 
placed  on  ground?  which  seem  to  impugn  their  personal  integrity. 
They  are  intimately  known  to  all  tho  delegation  from  the  city  of 
New  York — Honv  Charles  A.  Floyd,  and  other  members  from  the 
State,  Persons  of  higher  respectability,  worth,  and  honor,  do  not 
exit  in  any  community.  The  wrongs  of  their  ancestor  have  been  a 
subject  of  painful  recollection  in  his  family  for  forty  years,  and  their 
regrets  are  aggravated  by  the  imputation  to  which  they  feel  them- 
selves subjected.  Will  the  committee  execuse  the  remark,  in  the  out- 
set, that  the  functions  of  the  accounting  officers  were  judicial ;  their 
decision  a  judgment  in  the  same  manner  as  this  rendered  by  a  court  of 
justice,  had  the  act  of  1833  referred  the  matter  to  a  court  of  justice. 
If  a  judgment  could  not  be  impeached  or  disturbed,  because  the  bond 
or  note  on  which  it  was  rendered  was  subsequently  lost  from  the  files, 
the  principle  would  seem  to  apply  to  this  case  in  its  full  force  and 
equity.  It  is,  however,  only  the  loss  of  the  papers,  which,  it  is 
hoped,  has  been  satisfactorily  explained,  that  renders  this  view  a  mat- 
ter of  any  moment. 

But,  in  the  absence  of  the  papers  and  vouchers,  the  following  con- 
siderations are  respectfully  submitted  to  show  that  they  fully  sustained 
this  claim  ;  and  that  the  certificates  of  registered  debt  issued  to  Major 
Campbell  in  1793,  had  no  connexion  with  his  official  claims  and  ac- 
counts : 

1.  The  original  documents  were  before  the  Committee  of  Revolu- 
tionary Claims  from  1830  to  1833,  inclusive,  and  again  before  the 
Senate  committee  at  that  session. 

2.  The  claim  was  of  sufficient  importance  to  secure  a  thorough  in- 
vestigation and  scrutiny. 

3.  The  Hon.  Mr.  Bonedin,  of  Virginia,  approved  the  claim,  exam- 
ined the  papers,  and  personally  consulted  Mr.  Harrison,  the  Auditor, 
in  relation  to  it.  He  acknowledged  that  he  had  discovered  nothing  to 
impair  the  evidence  of  the  documents,  but  placed  his  opposition  on  the 
general  ground  of  disinclination  to  allow  revolutionary  claims.  But, 
notwithstanding  such  opposition  in  the  committee  and  the  House,  the 
bill  passed. 

4.  Mr.  Richard  Harrison  was  the  accounting  officer  who  audited 
the  claim  June  10,  1833,  under  the  act  referring  it  to  the  accounting 
officers.  All  the  papers  were  before  him,  (as  stated  in  the  affidavit 
of  Alderman  Cooper,)  several  days  belore  him,  before  he  arrived  at 
the  balance.  The  same  Mr.  Harrison  was  Auditor  in  1793,  and  Mr. 
Crosby's  stated  account  was  addressed  to  him.  It  settled  in  1793,  or 
at  any  other  time,  the  account  must  have  been  settled  by  Mr.  Harri- 
son. Finally  the  matter  of  $1,103  65  (March  7,  1793,)  was  audited 
by  the  same  Mr.  Plarrison.  When  thus  consulted  by  Mr.  Bonedin 
while  the  claim  was  before  the  committee,  examining  the  papers  and 
the  books  in  the  treasury,  and  investigating  the  whole  subject  with  care 
and  deliberation,  his  attention  directed  to  it,  and  his  memory  roused  by 
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80  many  clrcumstanceSy  is  it  credible  that  he  could  have  arrived  at 
the  balance  of  |6,695  21,  if  this  claim  had  been  previously  settled  by 
himsd/f  His  character  as  a  busiuess  man  forbids  the  supposition. 
Men  in  such  a  station,  and  occupying  it  so  long,  become  as  familiar 
'With  the  documents  and  claims  appertaining  to  their  own  office  as 
with  the  alphabet.  The  mention  of  such  a  claim — turning  to  their 
book,  examing  a  paper— fires  the  train  of  memory  in  a  moment.  Mr. 
Harrison,  like  Mr.  Hagner,  Mr.  Burch  and  others,  was  an  example  of 
this  tenacity  and  promptness  of  recollection. 

On  this  point  I  beg  leave  to  state  a  fact  which  I  forgot  to  state  in 
my  affidavit,  but  which  I  desire  to  be  considered  a  part  of  it,  and  to 
which  the  honorable  committee  will  attach  such  importance  as  it  de- 
serves. In  1838,  while  this  petition  was  pending,  I  accidentally  fell 
in  with  Mr.  Harrison,  then  out  of  office,  and  had  a  conversation  with 
him  on  the  subject  of  this  claim.  He  perfectly  recollected  it  from  the 
outset ;  Major  CampbeU's  complaints  of  Mr.  Simmons  ;  the  disal- 
lowance of  the  disbursements  for  which  the  vouchers  were  lost  in 
the  fire  of  Colonel  Hughes's  house,  had,  he  said,  been  unavoidable  ; 
that  the  press  of  business  and  the  unaccommodating  temper  of  Mr. 
Simmons  were  in  the  way  of  a  settlement.  There  was  a  conversation 
between  Major  Campbell  and  Mr.  Harrison  about  petitioning  Con- 
gress, but  the  objection  was  that  it  would  probibly  result  in  referring 
the  accounts  back  to  the  department  where  they  then  were ;  besides 
the  expense  and  attendance  were  inconsistent  with  Major  Campbell's 
state  of  health  and  circumstances.  Certainly  in  1838,  Mr.  Harrison 
did  not  think,  indeed  I  may  say  he  knew,  that  Major  Campbell  never 
had  been  settled  with,  prior  to  his  decease. 

5.  Alderman  Cooper  states  in  his  afi|davit  that  the  original  papers 
came  into  his  possession.  They  were  in  the  possession  of  Major  Camp- 
bell, and  afterwards  of  his  family  up  to  1830.  These  papers  and  doc- 
uments would  have  been  retained  in  the  Treasury  if  Major  Campbell's 
accounts  had  been  actually  adjusted  in  his  lifetime.  Mr.  Crosby's 
stated  account,  assumed  to  be  only  a  partial  adjustment — an  adjust- 
ment of  A  portion  of  the  accounts,  and  hence  the  papers  would  be  re- 
tained by  Major  Campbell  to  await  a,  final  settlement.  All  this  is  ut- 
terly inconsistent  with  the  idea  of  a  final  settlement  in  1793. 

6.  The  whole  of  the  papers  and  vouchers  were  again  examined  and 
investigated  by  Hon.  Mr.  Potter,  in  1838.  That  this  investigation 
was  most  thorough  might  well  be  inferred  from  the  character  of  his 
report.     Few  men  were  more  competent  to  such  an  investigation. 

7.  The  statement  in  Mr.  Potter's  report,  that  the ''documentary 
evidence  from  1791  down  to  1798  discloses  the  most  urgent  solicita* 
tions  and  earnest  appeals  to  the  department  for  the  settlement  and 
adjustment  of  his  accounts,"  was  written  with  the  documents  before 
him.  Could  Mr.  Potter  be  mistaken  ?  His  statement  is  confirmed, 
if  it  required  confirmation,  by  all  the  affidavits.  The  testimonials  of 
the  character  and  services  of  Major  Campbell,  referred  to  by  Mr.  Pot- 
ter and  Mr.  Muhlenburgh,  prove  him  to  have  been  one  of  the  best  and 
noblest  specimens  of  revolutionary  men — strong-minded,  patriotic, 
honest.  Could  he  have  urged  his  claims,  and  asserted  the  indebted- 
ness of  the  government  to  him,  down  to  his  last  breath  in  1798^  if  he 
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had  been  settled  with  and  paid  in  1793  ?  Laboring  under  embarrass- 
ment, and  constantly  ascribing  it  to  his  inability  to  obtain  a  settlement 
and  payment  from  the  gorernment,  could  he  be  mistaken  ?  Ck>uld 
his  family  be  mistaken,  who  shared  in  his  sufferings  and  embarrass- 
ments, resulting  from  the  same  cause? 

8.  Besides  the  reasons  already  given  why  the  certificates  issued  in 
1793  must  have  been  in  satisfaction  of  transactions  or  a  debt  inde- 

fendent  of  Major  Campbell's  official  claims,  others  might  be  given, 
t  does  not  purport  to  be  a  settlement  of  his  accounts  as  quartermaster; 
but  the  certificates  were  simply  issued  to  John  Campbell  in  his  pri- 
vate capacity,  and  no  computation  can  be  made  on  the  basis  assumed 
by  Mr.  Crosby  which  would  not  entitle  him  to  five  times  the  amount, 
after  disallowing  the  charges  for  disbursements,  as  they  were  disal- 
lowed previous  to  1780,  of  which  so  many  of  the  vouchers  were  de- 
stroyed. 

9.  As  to  the  loss  of  papers  and  vouchers.  For  the  misfortune  of 
the  destruction  of  Colonel  Hughes's  papers.  Major  Campbell  P&id  the 
penalty,  and  the  government  were  the  gainers.  The  loss  of  the  pa- 
pers in  1814,  by  the  British,  and  of  those  in  1838,  on  which  the  ad- 
justment of  1833  was  made  by  Mr.  Potter,  were  calamities  which 
ought  not  to  be  visited  on  the  petitioners.  They  were  not  to  blame. 
They  offer  as  proof  of  their  character  and  contents  the  action  of 
many  different  committees  of  the  House  and  Senate,  who  could  not  be 
mistaken  ;  of  the  accounting  officers,  who  could  not  be  mistaken  ;  in- 
pendent  facts  totally  inconsistent  with  the  idea  of  a  settlement  in 
1793  of  these  accounts,  and  such  testimony  as  the  nature  of  the  case 
admits  of.  That  testimony  may  possibly  be  inaccurate  in  some  slight 
particulars,  but  can  hardly  be  so  in  any  respect  material  or  important. 

10.  Since  writing  the  above,  and  since  my  affidavit  was  made,  the 
honorable  chairman  has  furnished  me  with  a  copy  of  the  report  of  B. 
Harrison,  Auditor,  adjusting  Major  Campbell's  accounts  under  the  act 
of  1833,  (No.  63,093,)  of  the  existence  of  which  I  was  unaware. 

After  allowing  pay  eight  years  andseven  months,  at  $7,725,  and  some 
other  charges  for  subsistence,  making  $8,723  03,  he  proceeds  to  de- 
duct the  $2,841  03,  Mr.  Crosby's  balance  against  Major  Campbell, 
^'exclusive  of  pay  per  note  on  the  statement  of  John  Crosby,  of  31st 
December,  1792." 

1.  The  **note"  then  showed  the  whole  amount  of  pay,  &c.,  from  the 
beginning  of  Major  Campbell's  service  remained  to  be  adjusted  ;  since 
Mr.  Harrison,  acting  on  that  statement,  allowed  the  whole.  2.  It 
showed  that  this  incomplete  Crosby  statement  never  had  been  com- 
pleted up  to  Mr.  Harrison's  time ;  for  if  so,  the  book  in  the  Auditor's 
office,  and  the  statement  by  some  endorsement  would  have  shown  the 
accounts  settled  and  closed. 

The  consequence  is,  that  the  papers  and  documents  before  the  Au- 
ditor, Mr.  Harrison,  fully  sustained  the  adjudication;  that  the  partial 
adjustment  made  by  Mr.  Crosby  remained  in  statu  quo^  and  closed 
up  to  1833  ;  and  that  the  certificates  of  1793  must  have  heul  reference 
to  transactions  and  indebtedness  independent  of  theo^IctoZ  claims  and 
accounts  of  Major  Campbell.    It  seems  from  this  oonsideraiion  cdone^ 
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impossible  to  escape  from  these  conclasions.    AU  the  facts  considered, 
these  conclosioDS  are  established  by  moral  demonstration. 

Assuming  then  $6,695  21  as  the  amount  ''due  and  payable"  to 
Major  Campbell  at  the  close  of  his  service,  the  petioners  only  ask  to 
be  placed  in  the  same  situation  they  would  have  been  had  his  accounts 
been  settled  in  1790.  They  ask  interest  to  be  computed  on  the  prin- 
ciples of  the  funding  act,  because  that  fundamental  act  and  numerous 
resolutions  of  the  old  Congress  solemnly,  expressly,  and  apeciJicaUy 
promised  interest.  They  can  conceive  of  no  good  or  worthy  reason 
why  that  promise  should  be  fulfilled  in  regard  to  all  others,  and  vio- 
lated or  disregarded  in  their  case.  They  appeal  to  the  practice  of 
Congress  of  cases  identical  in  principle  with  this ;  1^754  have  been 
allowed  with  interest,  and  only  54  without  interest. 

A  settlement  was  capriciously  and  unjustly  refused  to  Major  Camp- 
bell down  to  the  day  of  his  death.  Mr.  Potter,  in  his  report  of  March 
13,  1838,  asks  and  discusses  the  question,  ''Did  the  non- reception  of 
this  just  claim  arise  from  the  negligence  or  default  of  the  claioaant, 
or  was  justice  withheld  or  delayed  by  the  negligence  of  the  govern- 
ment in  the  settlement  of  the  claim  ?"  With  the  voluminous  papers 
and  documents  before  him,  now  unfortunately  lost,  he  answers  the 
question  by  declaring  that  a  settlement  was  so  withheld  and  delayed, 
* 'against  the  most  urgent  solicitations  and  earnest  appeals  of  Major 
Campbell,  from  1791  to  1798,"  "and  against  the  most  unwearied  ef- 
forts and  peseverance  of  this  highly  meritorious  officer  to  obtain  it." 
Ought  he  to  have  suffered  for  this^  as  he  (2u2  suffer  ?  Ought  those  who 
have  succeeded  to  all  his  rights,  to  succeed  also  to  the  inheritance  of 
his  wrongs  ? 

Conscious  of  the  justice  of  their  claim,  they  hope  not  to  be  preju- 
diced because  i  evolutionary  claims  have  been  obtruded  upon  Congress, 
nnsustained  by  justice ;  they  hope  not  to  experience  the  fate  of  the 
unlucky  Sir  Mungo  Malagrowther,  who,  educated  from  childhood  wtih 
James  1.,  was  flogged  and  punished  because  the  prince  played  truant. 

They  appeal,  finally,  to  the  merits  and  wrongs  of  their  ancestor  as 
presenting  the  most  powerful  equity  in  their  favor,  and  the  most  co- 
gent motives  against  repudiating  the  pledged  promise  of  the  gov- 
ernment. 

On  the  subject  of  interest,  however,  in  its  application  to  this  case, 
they  can  urge  nothing  in  addition  to  the  argument  in  the  printed 
pamphlet  hereto  attached. 

All  which  is  most  respectfully  submitted  to  the  honorable  Committee 
of  Bevolutionai  y  Claims,  by 

G.  B.  SAWYER,  their  counsel. 


To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  of  America  in  Congress  assembled. 

The  memorial  and  petition  of  Margaret  Cooper^  Sarah  Eirk,  and 
Salina  Van  Antwerp,  heirs  and  legal  representatives  |of  Major 
John  Campbell,  late  of  the  city  of  New  York,  respectfully  showeth : 
That  at  the  commencement  of  the  late  revolutionary  war,  the  above 


78  ASBURT  W.  KIHK. 

named  John  Campbell,  a  native  of  the  State,  and  then  a  resident  of 
the  city  of  New  York,  the  father  of  your  petitioners,  was  engaged  in 
a  lucrative  and  extensive  business ;  but  participating  in  the  feelings, 
and  animated  by  the  spirit  of  those  who  at  that  eventful  period  volun- 
tarily hazarded  and  freely  sacrificed  their  personal  interest  and  every 
selfish  consideration  to  secure  the  independence  of  their  country,  re- 
linquished his  prosperous  business,  and  entered  the  army  as  an  assistant 
deputy  quartermaster  general^  continued  to  serve  in  that  capacity 
until  the  close  of  the  war,  and  for  more  than  two  years  aftewards  re- 
mained in  the  public  service  in  charge  of  public  property,  and  in  per- 
forming of  other  duties  assigned  him  by  the  government,  until  the 
latter  part  of  the  year  1785,  a  period  in  all,  ot  nearly  ten  years. 

And  your  memorialists  would  further  respectfully  represent,  that 
they  feel  themselves  authorized,  and  in  justice  to  the  memory  of  their 
deceased  father,  in  duty  bound,  to  assert,  that  the  various  and  impor- 
tant duties  confided  to  him  by  his  country,  through  all  the  vicissitudes 
of  her  most  arduous  conflict,  were  discharged  by  him  with  an  untiring 
zeal  and  unsullied  integrity,  which -commanded  for  his  long  and  faith- 
ful services  the  unqualified  approbation  of  many  of  the  most  distin- 
guished officers,  civil  and  military,  connected  with  the  revolution  ;  to 
which  testimonials  and  to  the  accompanying  documents,  your  memori- 
ists  would  respectfully  refer. 

And  your  memorialists  would  further  respectfully  represent,  that 
immediately  upon  the  termination  of  his  engagement  in  the  public 
service,  their  late  father  earnestly  solicited  an  early  examination  and 
settlement  of  his  accounts  with  the  government ;  and  for  this  pur- 
pose, but  without  efiecting  his  object,  he  attended  personally  several 
successive  sessions  of  Congress,  at  great  expense,  and  to  the  great  in- 
jury and  derangement  of  his  personal  interests. 

So  great  was  the  accumulation  of  revolutionary  claims,  and  such 
was  the  difficulty  interposed  by  the  accounting  officers  in  the  way  of 
a  settlement  and  liquidation  of  this  claim,  from  the  fact  that  the 
books  and  papers  of  one  of  the  officers  under  whom  the  father  of  your 
memorialists  had  served,  had  unfortunately  been  destroyed  by  fire, 
that  he  almost  despaired,  notwithstanding  his  repeated  efforts^  of  cih 
taining  a  settlement. 

The  principal  difficulty  interposed,  as  above  stated,  was  the  destruc- 
tion of  the  books  and  papers  of  one  of  the  officers  under  whom  the 
father  of  your  memorialists  had  served  during  the  war,  in  consequence 
of  which  no  evidence  of  his  claim  remained  in  the  proper  office.  To 
obviate  this  difficulty,  the  books,  papers,  and  other  vouchers  of  his 
daim  were  deposited  by  him  in  the  War  Office,  supported  by  the  tes- 
timonials of  his  character  and  services^  to  which  your  memorialists 
have  already  referred. 

That  after  the  lapse  of  ten  years,  during  which  the  father  of  your 
memorialists  had  repeatedly  applied  for  a  settlement  of  his  accounts, 
they  were  at  length  examined  and  partially  adjusted,  and  a  balance 
reported  as  due  to  him.  But  the  statement  of  this  balance  was  only  re- 
ceived during  hi^  last  illness,  and  was,  almost  at  the  moment  of  his 
death,  mislaid,  and  was  not  discovered  by  your  petitioners  until  a 
«hort  time  previous  to  their  late  application  to  Congress  for  relief. 
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That  since  the  death  of  their  father,  your  memorialistg  have,  at 
different  times,  endeavored  to  effect  the  final  settlement  of  this  claim  ; 
and  v^ere,  after  many  years  of  delay  and  disappointment,  so  fortunate  . 
as  to  obtain  from  the  Congress  of  the  United  States  an  act,  which  was 
passed  2d  March,  1833,  for  their  relief,  which  authorized  and  em- 
powered the  proper  accounting  officers  of  the  Treasury  to  audit  and 
adjust,  upon  principles  of  equity  and  justice,  the  claims  and  accounts 
of  their  deceased  father  for  his  services,  pay,  rations,  and  expendi- 
tures, during  the  revolutionary  war,  while  in  the  service  of  the  United 
States. 

That  the  proper  accounting  officers  of  the  Treasury  have  audited 
the  claim,  and  have  reported  a  balance  due  to  your  petitioners,  which 
they  admit  to  have  been  justly  due  to  their  deceased  father  more  than 
forty  years  ago,  without  being  in  their  opinion  authorized  or  required 
by  the  principles  of  justice  and  equity  to  make  any  addition  or  al- 
lowance, by  way  of  interest  or  otherwise,  to  the  amount  they  have  re- 
ported to  be  due,  and  which  actually  was  due  nearly  fifty  years  ago, 
for  losses  and  expenses  incurred  by  the  parties  to  the  act,  and  that  too 
when  the  claimant  and  his  representatives  had  for  years  been  seeking 
a  settlement  and  adjustment  of  his  claim,  and  when  the  delay  had 
not  been  occasioned  by  any  neglect  on  his  part,  or  for  which  he  or 
they  were  justly  chargeable. 

That  although  the  act  which  has  been  passed  for  their  relief  con- 
tains no  express  provision  that  their  claim  shall  be  settled  in  the 
same  manner  as  if  certificates  had  been  issued  therefor  at  the  time 
when  it  was  justly  due,  and  ought  to  have  been  paid,  yet  that, 
in  justice  and  in  equity,  it  should  have  been  subject  to  the  same  con- 
struction as  if  the  act  had  contained  that  provision ;  and  that  the 
claim  rests  upon  the  same  principle  as  the  cases  of  Samuel  Ward  and 
the  heirs  of  Doctor  Isaac  Ledyard,  for  whose  relief  acts  were  passed 
in  1830  and  1832,  to  which  acts  your  memorialists  most  respectfully 
refer. 

Your  memorialists  would  therefore  humbly  pray,  that  an  act  may 
be  passed  directing  and  requiring  that  their  claim  shall  be  settled  in 
the  same  manner  as  if  certificates  had  issued  therefor  at  the  time  when 
it  was  justly  due,  and  ought  to  have  been  paid,  or  that  interest  be  al- 
lowed and  paid  from  the  time  when  their  said  claim  became  justly 
due  &nd  payable ;  or  that  such  other  or  further  relief  be  awarded  them 
in  the  premises  as  may  be  just  and  equitable. 

And  as  in  duty  bound  will  ever  pray. 


APPENDIX. 


Copies  of  laws  in  favor  of  Samuel  Ward  and  the  heirs  of  Doctor"  Isaac 

Ledyardy  above  re/erred  to. 


An  Act  for  the  relief  of  Samuel  Ward. 


Be  it  enactedby  (he  Senate  and  House  of  Bepresenlotives  of  the  United 
States  of  America  in  Congress  assembled^  That  the  Secretary  of  the 
Treasury  be,  and  he  is  hereby  authorized  and  directed  to  pay  to  Samuel 
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Ward,  surviving  partner  of  the  late  firm  of  Samuel  Ward  &  Brothers, 
oat  of  any  money  in  the  treasury  not  otherwise  appropriated,  the  legal 
interest  due  on  a  final  settlement  certificate,  issued  by  Benjamin  Walk- 
er to  Abraham  Whipple,  esq.,  dated  the  23d  October,  1786,  (No. 
281,)  the  principal  of  which  certificate  has  been  paid  to  the  said 
Ward  under  a  law  passed  the  24th  day  of  May,  A.  D.,  1828,  Provided^ 
That  Samuel  Ward  shall  first  execute  and  deliver  to  the  Comptroller 
of  the  Treasury  a  bond  of  indemnity  in  double  the  amount  of  the 
sum  so  to  be  paid,  with  such  sufficient  security  as  the  said  Comptroller 
shall  direct  and  approve. — (Approved  May  31,  1830.) 

Chapter  103. — An  Act  for  the  relief  of  the  heirs  of  Doctor  Isaac  Ledyard,  deceased. 

Be  it  enacted  by  the  Senate  and  House  of  Repreaentatives  of  the 
United  States  of  America  in  Congress  assembledy  That  the  proper 
accounting  officers  of  the  Treasury  be,  and  they  are  hereby,  direct- 
ed and  required  to  allow  the  heirs  of  Doctor  Isaac  Ledyard  the 
five  years'  iull  pay  of  a  surgeon,  being  the  commutation  of  half-pay 
for  life  of  said  Ledyard  as  assistant  purveyor  of  the  hospital  depart- 
ment of  the  revolutionary  army,  together  with  the  interest  thereon, 
which  would  now  be  due  had  a  certificate  for  that  amount  been  issued 
by  the  United  States,  and  subscribed  under  the  act  making  provision 
for  the  debt  of  the  United  States,  passed  the  4th  August,  1790  ;  and 
that  the  same  be  p  *  i  i  ay  money  in  the  treasury  not  other- 
wise appropriated. 

Sec.  2.  And  be  it  further  enacted  j  That  the  proper  accounting  ofli- 
cers  of  the  Treasury  Department  be^  and  they  are  hereby,  directed  to 
revise  the  settlement  of  the  account  of  Doctor  Ledyard,  assistant  de- 
puty director  of  the  hospital  department  of  the  revolutionary  army, 
made  by  Benjamin  Walker,  commissioner  of  accounts  of  the  hospital, 
clothing  and  marine  departments  ot  said  army,  and  to  allow  to  the 
heirs  of  said  Doctor  Ledyard  the  compensation  fixed  by  the  resolution 
of  Congress  of  February  6,  1773,  as  specified  according  to  the  report 
of  the  said  Benjamin  Walker,  made  to  Congres  on  the  16th  of  Sep- 
tember^ 1786,  which  is  of  record  in  the  report  book  kept  by  said 
Walker,  and  filed  in  the  office  of  the  first  Auditor  of  the  Treasury, 
and  that  on  said  settlement,  if  any  balance  is  found  due  from  the 
United  States,  the  same  be  paid,  with  the  interest  now  due,  to  the 
heirs  of  said  Doctor  Ledyard,  as  though  a  certificate  had  been  regu- 
larly issued  therefor  at  the  time  it  was  due,  and  the  same  had  been 
subscribed  to  the  loan  created  by  the  act  of  1790,  providing  for  the 
funding  of  the  debt  of  the  United  States,  and  that  the  same  be  paid 
out  of  any  money  in  the  treasury  not  otherwise  appropriated. 
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26iH  CONG.  l8T  SESS.,  HOUSE  OF  BEPS.— 369. 

Mr.  Ely,  from  the  Committee  on  Bevolutionary  Claims,  reported  the 

following  bill : 

A  BILL  in  addition  to  an  act  for  the  relief  of  the  heirs  and  representatives  of  John  Camp- 
bell, late  of  the  city  of  New  York,  deceased. 

Be  it  enacted  by  (Tie  Senate  and  House  of  Repreaentaiivea  of  the  United 
States  of  America  in  Congress  assembled^  That  the  proper  accoantin^ 
officers  of  the  Treasury  department  be,  and  they  are  hereby,  authorized 
and  required  to  pay,  out  of  auy  money  in  the  treasury  not  otherwise 
appropriated,  to  the  heirs  and  representatives  of  John  Campbell,  late 
of  the  city  of  New  York,  deceased,  the  interest,  at  six  per  cent,  per 
annum,  from  the  first  day  of  January,  seventeen  hundred  and  eighty- 
two,  to  the  time  of  the  payment  of  the  said  interest,  on  the  amount 
of  the  claim  of  said  John  Campbell,  which  was  adjusted  and  settled 
at  the  Treasury  Department,  on  the  tenth  day  of  June^  eighteen  hun- 
dred and  thirty-three,  on  the  same  papers  and  vouchers,  furnished 
and  presented  by  Major  Campbell  to  the  accounting  officers  of  the 
treasury  in  seventeen  hundred  and  ninety-one  and  seventeen  hundred 
and  ninety-two. 


Mr.  MuBLENBERO,  from  the  Committee  on  Bevolutionary  Claims,  re- 
ported the  following  bill : 

A  BILL  for  the  relief  of  the  heirs  and  representatiyes  of  John  Campbell,  late  of  the  city 

of  New  York,  deceased. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentaiives  of  iJte  Vhitep 
States  of  America  in  Congress  assembled^  That  the  proper  accounting 
officers  of  the  Treasury  be,  and  they  are  hereby,  authorized  and  re- 
quired to  audit  and  adjust,  upon  principles  of  equity  and  justice,  the 
claims  and  accounts  of  the  heirs  and  representctives  of  John  Camp- 
bell, late  of  the  city  of  New  York,  deceased,  a  foragemaster  and  an 
assistant  deputy  quartermaster  general  in  the  service  of  the  United 
States  during  the  revolutionary  war,  for  his  services,  expenditures, 
pay,  and  rations,  while  in  the  service  as  aforesaid,  as  foragemaster 
and  assistant  deputy  quartermaster  general ;  and  that  the  amount 
due,  when  ascertained  as  aforesaid,  be  paid  to  the  heirs  and  represen- 
tatives of  the  said  John  Campbell  out  of  any  moneys  in  the  treasury 
not  otherwise  appropriated. 

Mabch  2,  1832. 


New  Yoek,  October  39,  1792. 

Sib  :  I  take  the  liberty  to  request  you  to  enter  my  name  in  your 
petition  to  Congress,  in  behalf  of  the  Quartermaster  General's  depart- 
ment, if  it  should  happen  that  I  am  absent  when  you  carry  the  busi- 
for  wared. 

Your  compliance  will  much  oblige,  sir,  your  obedient  sarvant, 

GILBERT  WILLETT. 

Alderman  Campbell. 

Eep.  C.  C.  232 6 
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Jtetum  of  all  public  property  belonging  to  the  Quartermaater  General' t 
department  at  ContineiUcu  Village,  under  the  directum  of  John  Camp- 
bell, agsietani  d^nUy  guartermoBter. 
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Cash  paid  at  PeekshUly  being  the  eamenaes  of  the  arbiiraiars  when  eei&ing 
a  dispute  between  OoUmd  Pickering y  Quartermaster  General^  and  Cdtr 
ond  Hatfy  State  agent ,  viz  : 

Paid  George  Gelfeth 1  14  9 

Paid  Udny  Hay 4     0  0 

PaidT.  Tremper 8     0  0 

Paid  Udny  Hay 1  12  0 

Paid  Udny  Hay 1  16  6 

Paid  Udny  Hay 48     8  0 

Paid  Udny  Hay 15     6  6 

Paid  Udny  Hay 27  12  6J 

Paid  Udny  Hay 67     0  0 

Paid  Wm.  Brown,  jr 62     8  8 

Paid  Dan.  BirdsaU 19  2 


£238  17  11^ 


QUARTBRMASTBB  GeNERAL'S  OfFICB, 

September  2,  1783. 

Newburgh,  January  31,  1783,  paid  to  John  Warren,  wagoner,  in 
fall  for  his  pay  to  3l8t  December,  1782  ;  17th  June,  1783,  paid  him 
one  month's  pay ;  he  received  one  month's  pay  the  Slat  March,  1783, 
of  Major  Campbell ;  this  day  I  paid  him  fifty  dollars  and  thirty-seyen 
and  a  half  ninetieths  cents,  wnich,  with  the  two  French  crowns  lent 
him  by  Major  Campbell,  completes  his  pay  to  the  17th  August,  1783, 

inclusire. 

DAVID  WOLFE, 
Assistant  Quartermaster. 

Major  Campbbll, 

Assistant  Quartermaster,  West  Point. 
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88  ASBUBT  W.   KIRK. 

I  do  certify  that  Dick,  a  negro  man,  the  property  of  the  widow  Van 
Alstine,  has  served  the  United  States,  in  the  capacity  of  a  fatigne 
man,  from  the  12th  of  April,  1779,  to  the  1st  of  July,  1780,  and  that 
my  agreement  with  said  widow  was  to  give  her  snch  pay  as  was  given 
to  teamsters  and  fatigue  men  ;  said  Dick,  hy  order  of  his  mistress,  has 
received  on  account,  as  follows,  viz  : 

£         8,     d. 

To  cash  $30  (continental  money,) 12     0    0 

To  two  pairs  of  shoes  $32  per  pair 25  12     0 

To  cash  $100 40     0    0 


£77  12    0 


JOHN  CAMPBELL, 
Deputy  Quartermaater  Oenercd. 

New  York,  December  20,  1783,  received  of  Timothy  Pickering, 
Quartermaster  General,  and  P.  Anspach,  two  thousand  dollars,  in  the 
Hon.  Bob't.  Morris's  notes,  dated  20th  day  of  November  last,  and  pay- 
able in  six  months  after  date,  which  sum  I  promise  t.o  deliver  to  Major 
John  Campbell,  assistant  deputy  quartermaster. 

THOMAS  CAMPBELL. 

[$2,000.] 

N  B.  The  above  mentioned  two  thousand  dollars  being  the  sam 
retained  by  Jacob  Cuylor,  at  Albany.  The  original  receipt  of  T. 
Campbell  remains  in  the  hands  of  Peter  Anspach,  who  transmitted 
his  receipt  for  the  same  sum  to  J.  Cuylor,  owing  to  his  not  being 
possessed  of  the  receipt  given  for  said  sum  to  Colonel  Pickering  by 
said  J.  Cuylor. 


Return  of  specie  certificates  issued  by  John  Cjmpbdl,  a^isistant  quartermaster' 

Continental  village,  in  the  month  of  March,  1783. 


No. 


laaoi 

1«S8S 
19383 
19364 
193B5 
1»8S 
19387 
19988 
19389 
13990 
19S91 
19993 


Names  of  penons  to  whom  Issued. 


William  Sloe . . 

James  Parr.... 

John  Pinkney. . 

Henry  Carman. 

William  White. 

Stephen  Horion 

Isaac  Clark.... 

Peter  Davis.... 

Walter  Ward... 
••■••do.... ..••• 

Andrew  Sutton 
do 


▲mHofeach. 

DoU9,9Mu 

144  00 

37  00 

17  48 

83  48 

300 

19  48 

19  16 

728 

13  76 

88  00 

60  84 

5  00 

430  60 

When  dated. 


Sept. 

Oct. 

Oct. 

Aug 

Dee. 

Aug. 

Nov. 

Aug. 

July 

Dec. 

Sept 

Doc. 


.30,1781 
93,17tA 

3,1781 
94,1781 
19, 1781 
30,1781 
, 10, 1781 
90, 1781 

1,1781 

10,1781 

.14,17H1 

93,1781 


Wbeo  paiy»ble. 


Oet.30J781 
NoT.93,1789 
Not.  3,17VL 
Sept.  M,  1781 
Jan.  19,1783 
Sept.  30, 1781 
Dec.  10, 1781 
8epu90,1781 
Aug.  1,1781 
Jan.  10,1789 
Oct.  14, 1781 
Jan.  23, 1783 


CONTlllBNTAL  ViLLAGB,  MOTck  31,  1783. 
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Return  of  specie  cei'ti/icatea  issued  at  Oontinentdl  viUage  by  John  Oamjh 
beUy  assistant  quartermaster  J  in  the  month  of  August^  1783. 


No. 

Names  of  persons  to  whom 
issued. 

Amount  of 
each. 

When  dated. 

When  payable. 

12641 

James  HTatt... ..••...... .... 

14     .... 

17  15 
5  .... 
8  .... 
3      78 

18  24 
40     .... 

June  21,1781 
Sept.  26, 1780 
Aug.    5,1780 
Sept.  26, 1780 
....  .  do...... 

Oct.     1, 1781 
Dec.  31,1781 

July  21.  1781 
Oct.    26,  1780 

12642 

David  Brown. •.••.....•  ..•••• 

12643 

Abitral  Arkil 

Sept.    5,  1780 
Oct.     26,  1780 

12644 

John  Van  Tassell 

12645 
12646 

The  widow  Hannah  Lent 

Jeremiah  Stivers.  ........... 

......do...... 

Nov.     1,  1781 

12647 

John  Montanyea  ..... .... .... 

Jan.    31,  1782 

106       21 

CoannNTAL  Villaob,  AuguU  31,  1703. 


Eetum  of  the  number  of  specie  certificates  issued  in  January,  1783. 


a 

e 

o 
2 


19901 

19903 

19904 

12906 

19906 

19907 

1I908* 

1*^09 

19910 

1S911 

19919 

19913 

19914 

19915 

19916 

19917 

1^18 

19919 

1S990 

19»1 

19999 

19993 

19934 

19395 

1^ 

19997 

i  oasts 

19999 
19330 
19931 
199S 
1«33 
19334 
19936 
19937 
19338 
19939 
11940 


Namef  of  penons  to  whom  iitaed. 


Jobn  Vaaghan . . . . . 
jupller  Lee........ 

Jfobn  Ayrei 

William  iSohan 

Nathan  Shippey  ... 
Smith  Prentice  .... 
William  Perkins  ... 

John  Green 

Henry  Brightman . . 
John  Boaghton .... 

BliBba  Cotton 

Frederick  Wyemir 
WillUm  Williams  . 

Exra  Httdion 

Samuel  Johns  •••• 

Jobn  Porter 

William  WillUms . , 

JohnOreele , 

John  Galea 

Enoch  Oreenleaf. . , 

Jobn  Tobias , 

Joseph  Grant 

James  Barry...... 

William  Walker. .. 
William  Builer..., 
Stephen  Lewis  ..., 
Benonie  Robins... 
Elieser  Blackroan 
Henry  Brightman. 
Bazeiial  Hamlin .. 
Oomelius  Pbelps.. 

John  Madden 

AbishaPerbs 

Nathan  Wheeler.. 
WUIard  Price  ... 
Jonah  Brooks  .... 
Fredrick  Avery ... 
JobnFroster ..,.. 


Arooant. 


DoUi.Ktht 

8  48 

33  39 
19  19 
99  84 

9  60 

8  19 
11  48 
13  13 
31  73 

1  48 
10  00 
15  79 
979  64 
37  36 
10  48 

7  48 
91  56 

34  48 

35  30 
93  84 

5  13 
13  48 
13  48 
19  13 

17  36 
19  48 

6  48 
13  79 
99  60 

3  36 

9  49 
91  36 

6  74 

9  84 

34  36 

30  60 

18  00 
13  48 


When  dated. 


l,17t»3 
1,1789 
1,1783 
1,1789 
1,1783 
1,1789 
5,1783 
1,1783 
7,1783 
l,17Si 
7,1783 
191782 


Jan. 

Jan. 

Jan. 

Nov. 

Feb. 

Oct. 

Jan. 

Jan. 

Jan. 

Dec. 

Jan. 

Oct.    j,ii(7« 

Jan.    8,1783 

do 

do 

do 

Jan.    1,1781 
.  ....do...... 

Jan.  9,1783 
Jan.  1,1783 
do 


When  payable. 


Feb. 
Feb. 
Feb. 
Feb. 
Mar. 
Nov. 
Feb. 


Jan. 
Feb. 
Nov. 
Feb. 


<  B  .   .   .  do  •  •  •  .  .   . 

•••  do...... 

....do 

....do 

,....do 

do 

do 


.. • .. . 


1,1783 
1,1789 
1,1783 
1,1789 
1,1783 
1,1789 
1,1783 

do 

do 

1,1783 
1,1783 
1,1789 
1,1783 

do 

do 

do 

do 

do..^.. 

do 

do 

do 

do 

do , 

do 

do 

do 

do 

do 


When  paid. 


Jan.  19,1793 
Jan.     1,1783 

do 

13. 

Jan.  14, 


Jan.  15,1783 
do...... 


Feb.    0,1783 
Feb.    1,1783 


Jan.  99, 1783 
Jan.    4,1783 


Interest  due 
when  paid. 
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Return  of  the  number  of  specie  certificates,  &c, — Continued. 

1 

o 
e 

Names  of  pereone  to  wbom  iwaed. 

Amount. 

When  dated. 

When  payable. 

When  paid. 

Interest  dne 
when  paid. 

19941 

Jamea  Darley*!.. 

DoUtJXtkk 
19  46 
19  99 
33  00 
91  79 
19  79 
98  19 

17  79 
946 
879 
5  T% 
9  60 

10  00 
19  38 
10  19 
948 
89  48 
15  40 

18  81 

Jan.  16,1783 
Jan.  17,1783 

Feb.   4,1783 
1,1783 

19949 

JohnGriffln 

Moaea  Rnnala  .•*•.■..••••••••■... 

19943 

19944 

Ebeneser  Ballard.... 

19945 

do 

••••  ••••  •••••• 

19946 

Beth  Peabody 

18,1783 

18,1783 

19947 

William  Burrovre... 

19948 

Jacob  While 

19949 

BodwiU  Huea 

19950 

Joaepb  Jeffordf  « .  •  • . .  • 

98, 

98, 

19654 

John  McCoy ..........*.... 

196S9 

Stephen  Baraon 

Iiaac  Rex  ford 

19653 

19655 

Elezer  Allen..... 

19GS6 

Benjamin  Cadejr ..•*...■••••••... 

19657 

Isaac  Garrison 

19651 

Nathaniel  Brown  .  ••• ••  •••••. 

-S;- 

^ 

19658 

Joaeph  Biimam. ••. 

*  This  certificate,  with  one  received  from  Major  Perkins,  must  be  returned. 


Jtetum  of  the  number  of  certificates  issued  in  November ^  1782. 


I'S 
18 


6287 
6280 
6289 
6290 
6291 
6292 
6293 
6294 
6295 
6296 
6297 
6298 
6299 
6300 
6302 
6303 
6304 
6305 
6306 
6307 
6308 
6309 
6310 
6311 
6312 
6313 


Names  of  pereonB  to  whom  issued. 


Isaac  Reed 

Isaac  Hatway  .\  .  . . 
Amos  Woods..... 

Paul  Noble 

Joseph  Muckelow. 
Moses  Dickson.... 
Christian  Schriver. 
Peter  Schriver.... 

Moses  Stiles , 

Esekiel  Leathers.. 
James  Lighthall .. 
Richard  Sheridon  . 
Joseph  Tilton  .... 
Thomas  Totton... 
John  Nestor...... 

Eli  Eeyes 

John  Lion 

William  WilUs... 
Emanuel  Adams  .. 

John  Hall 

Robert  Curry 

Stukelj  Smith.... 

James  Rily 

John  Beits 

Benjamin  Howard 
David  Blanchard.. 


Amount. 


I. 
1 
3 
3 
3 
1 

1 
1 
1 
1 
1 
1 


8 

i 

1 

1 

9 

14 

•  • 

10 

7 


f.    d, 

—     0 


4 

4 

4 

3 

10 

6 

5 

3 

3 

3 

3 

U 

11 

13 

3 

13 

4 

6 

13 

's 

16 
12 
17 
13 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


When  dated. 


Dec. 
Nov. 


1, 1782 

1,1782 

.do , 


.do , 

.do...... 

.do...... 

.do 


.do. 
.do. 


.do. 


.do.... 
.do.... 
.do.... 


Dec. 
Nov. 
Dec. 


.do 

1, 1782 
1, 1782 
1, 1782 
.do 


Nov. 


.do 

1, 1782 
.do 


.do 

.do...... 

.do...... 

.do...... 

.do 


When  payable. 


Jan.   1, 1783 

Dec.   1, 1782 

do 


do... 

.....do.., 

...... do.., 

do... 


.do. 
.do. 
.do. 


.....do.., 

do... 

do... 


do.- 

Jan.   1, 

Dec.   1, 

Jan.   1, 

do.- 


1783 
1782 
1783 


do.. 

Dec   1, 
do.. 


1782 


do... 

,.....do... 

..do... 

......do... 

d... 
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STATEMENT— Continued. 


1-8 

5S 


6314 
6315 
6316 
6317 
6318 
6319 
6320 
6321 
6322 
6323 
6324 
6325 
6326 
6327 
6329 
6330 
6331 
6332 
6333 
6334 
6284 
6286 
6335 
6336 
6337 
6338 
6339 
6340 
6341 
6342 


Names  of  pereons  to  whom  issued. 


Philip  Coarter... 

SethTubbs 

do 

John  Talladay... 
Jonathan  Clark.. 
Samuel  Cady.... 
Johiel  Hird  ..... 
Barnabas  Potter  . 
Peter  Harvey.... 
Thomas  Fisher... 
Joseph  Wyman.. 
Samuel  Johnston 

James  Hill 

Joshua  Churchill . 
Moses  Bareeto ... 
Joseph  Pickett . . 
Jacob  innis...... 

John  Parrit ...... 

Francis  Pollard.. 
Ebenezer  Hopkins 
John  Mcintosh  .. 
Joseph  Nye  ...... 

William  Davis... 
Samuel  Andrewn. 
John  Whetcomb. 
Nathaniel  Parker. 
Benony  Pendock. 
William  Biglow.. 
William  Biglow.. 
John  Cronk..... 


Amount. 


L 

I 

1 

9 

14 
11 

2 
10 

3 

2 

3 

9 

9 

3 

3 

1     -. 

1  — 
.-     15 

8  .. 
11  .. 
14 

7 

7 

4 

4 

4 

4 

8 
13 

3 


d.  t. 

5     0 


5 

4 

16 

6 

1 

17 

2 

1 

2 

16 

5 

4 

6 

5 


9 
5 
5 

7 
7 
7 
7 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


12  0 

13  0 


When  dated. 


Nov. 
June 
Nov. 


1,1782 
1, 1782 
1,1782 

do 

do 


.do...... 

.do , 

do 


254      4    0 


.do 

.do...... 

.do , 


.do. 
.do. 
.do. 


When  payable. 


Dec.  1,1782 
July  1, 1782 
Dec.       1, 1782 

■ . . . . .QO ...... 

do 


a  .... . QO ...... 

do 

do 


do 

......do 

do 


.do. 
.do. 
.do. 


Dec. 
Nov. 


1,1782 
1,1782 

do...... 

do 


Dec. 
Nov. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Mar. 


1, 1782 
1, 1782 
1, 1782- 
1, 17S2 
1,1782 
1, 1782 
1,1782 
1, 1782 
1, 1782 


.do 

.do. 

.do. 


.do. 
.do. 
.do. 


Jan.  1, 1782 
Dec.  1, 1782 
......do...... 


Jan. 

X/CC. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Apr. 


1, 1783 
1,1782 
1, 1782 
1, 1782 
1, 1782 
1. 1782 
1, 1782 
1,1782 
1, 1782 
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Beium  of  the  number  of  specie  certificatea  issued  from  the  2*Ith  October, 

1782,  to  the  31st. 


s|8 


6274 
6275 
6276 
6277 
6278 
6279 
6280 
6281 
6282 
6283 


Karnes  of  persons  to  whom  issaed. 


Sargent  Baker 

Roger  Rothbun...*.. 

Arthur  Stevens 

Robert  Hardy 

Simon  Berton 

Wilcom  Pigsley...... 

William  Farr 

Stephen  Arnold 

Christopher  Hawkins. 
Hezekiah  Hennton... 


Amount.. 


£ 
2 

7 
7 

4 
4 
5 


t,     d. 
6       0 


3 

3 

11 

11 

6 

10 


1 
1 
1 


0 
0 
0 
0 
0 
0 
0 
0 
0 


34     10 


When  dated. 


Mar.     1, 1782 
Nov.    1,1782 


Dec.     1, 1782 


When  payable. 


Apr. 
Dec 


1,1783 
1, 1782 


Jan.       1, 1783 


JOHN  CAMPBELL,  Asadant  Deputy  Qattrtermaaler. 


Statement  of  moneys  paid  by  John  Campbell,  acting  deputy  quartermas* 
ter  general  J  at  Continental  village,  agreeably  to  the  several  books  and 
papers  accompanying  this. 

£  t.  rf. 
Paid  for  transportation  from  Mav  17,  1778,  to  April 

19,  1779 •.   10,115     1    2 

Paid  for  horses,  oxen,  carts,  wagons,  &c.,  from  April 

23,  1778,  to  April  24,  1779 1,084    0     0 

Paid  for  stores  of  different  kinds  from  June  22, 1778, 

to  April  20,  1779 481     7    8 

Paid  for  artificers,  fatigue  men,  &c.,  from  Maj  31, 

1778,  to  April  28,  1779 5,156    9     8 

Paid  for  transportation  from  May  1  to  November  7, 

1779 1,542  16    0 

Paid  for  forage,  pasturage,  &c.,  from  Carthy's  book, 

ne  date,  but  supposed  from  May  1  to  November, 

1779 718    8    8 

Paid  for  forage,  keeping  of  horses,  oxen,  &c.,  from 

June  15,  1778,  to  April  8, 1779 279  11  10 

Paid  for  stores  of  different  kinds  from  July  31  to  No- 
vember 7,  1779 645  10    0 

Paid  for  artificers,  fatigue  men,  &c.,  from  May  1  to 

October  24,  1779 6,896  12    4 

Paid  for  horses,  oxen,  &c.,  in  September  and  October, 

1779 580    0    0 

Paid  for  transportation  from  March  1  to  June  1,  1780.     3,444  15    0 
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Paid  for  artificers,  &c.,  same  time 134    8    8 

Paid  for  contingent  expenses,  same  time 940    4    0 

Paid  for  nine  bushels  hair 23     4    0 

Paid  Joseph  Bard  and  Jacob  Springer  for  taking  up 
public  horses;  John  Pine  &  Co.,  of  guides;  John 
Tall  and  Wm.  Hobby,  express  riders;  their  accounts 

and  expenses  from  June  6  to  August  30,  1780 11,068    0    0 

Paid  contingent  expenses  to  Noadiah  Hubbard  and 
John  Campbell,  r.  W.  M.,  so  much  expended  on 
the  road,  doing  public  business,  impressing  teams, 

&c 575  13    4 

Paid  for  pasturage,  stabling,  and  forage,  in  1778  and 

1779 5,640  12  10 

Paid  for  transportation  and  the  wages  of  assessors  of 
forage,  by  order  of  Col.  Andrew  Bostwick,  deputy 

commissary  of  forage 219  12    0 

Paid  transportation  l^fore  March  1,  1780 9  12    0 

49,555  18  6 
Paid  for  transportation,  &c. ,  from  March  1  to  June, 

1778.. 19,273    1    6 

Paid  for  wages  of  artificers  from  November  2,  1779,  to 

June  8,  1780 29,834  12    6 

Paid  for  transportation  for  same  time 8,680  10  10 

107,344    3    4 

Amount  of  certificates  paid $10,290 

So  much  returned  John  Harrison,  as  per  his  receipt 1,710 

William  M.  Bett's  receipt  for 1,710 

13,710 
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Memorandum  of  cash  paid  on  account,  do. 


Date  when 

paid. 

1778. 

Jan. 

8 

XJvC* 

19 

1779. 

Feb. 

2 

3 

13 

16 

May 

SO 

31 

June 

21 

6 

22 

25 

July 

16 

26 

June 

28 

Aug. 

3 

7 

18 

20 

31 

July 


June 

28 

Sept. 

1 
13 

Feb. 

28 

March 

16 

17 

26 

31 

April 

5 

7 

9 

19 

25 

28 

May 

4 
11 

14 

22 

28 

29 

30 

Oct. 

23 

Nov. 

4 

8 

To  whom  paid. 


George  Metserve,  (Bostwicka)  ..•• ••... .... 

Martin  Johnson. ..••. •* 

George  Meflaerve,  (Bostwicks) 

John  Dusenberry 

JohnEell 

William  Langdon 

Peter  Canon « 

William  Brown,  F.  M.,  paid  October  9,  1779 

Samuel  Northum,  conductor..... 

Charles  Huestis,  foreman 

John  Kell • 

Martin  Johnson 

John  Haynes,  P.  C.  F 

William  Bennett.... .•••.. 

John  Kell 

Martin  Johnson.... 

James  Conolly 

John  Haynes,  P.  C.  F. 

JohnEell 

John  Kell 

John  Campbell,  W.  M 

CbarU's  Hiiestis 

John  Haynes • 

John  Campbell,  W.  M.,  three  vouchers  for  cash  on  account, 

dated  August  13,  September  13,  and  October  5,  1779  ... 

Samuel  Delavan 

Martin  Johnson,  three  vouchers,  dated  May  8,  June  6, 

and  October  7,  1779 

James  Conolly 

James  Conolly 

John  Haynes 

John  Kell,  express.... 

John  Haynes ..- 

Ma^u  Johnson 

John  Kell 

John  Kell 

William  Bennett,  keeper  huts 

John  Kell 

John  Haynes,  P.  C.  forage 

Charles  Huestis 

John  Kell 

John  Tyson,  on  account  of  the  emissions  of  May,  1777 

Charles  Huestis -• 

John  Kell 

John  Haynes — ••• .— ••• 

John  Kell 

John  Kell 

John  Haynes -.. 

Thomas  Fields 

Charles  Huestis..... 

Martin  Poet.  W.  M 

Daniel  Carthy 

Amos  Marshall • 

James  Conolly 

John  Campbell,  W.  M 


Sum  paid. 


£ 

«.  d. 

176 

0  0 

45 

19  0 

800 

0  0 

24 

0  0 

12 

0  0 

20 

0  0 

40 

^    0 

63 

4  0 

88 

0  0 

88 

0  0 

€4 

0  0 

152 

0  0 

400 

0  0 

32 

0  0 

63 

4  0 

120 

0  0 

120 

0  0 

120 

0  0 

16 

0  0 

40 

0  0 

120 

0  0 

50 

0  0 

400 

0  0 

240 

0  0 

320 

0  0 

352 

0  0 

120 

0  » 

250 

0  0 

400 

0  0 

12 

0  0 

400 

0  0 

120 

0  0 

20 

0  0 

20 

0  0 

12 

0  0 

12 

0  0 

400 

0  0 

28 

0  0 

20 

0  0 

93 

8  0 

20 

0  0 

12 

0  0 

320 

0  0 

32 

0  0 

24 

0  0 

480 

0  0 

12 

0  0 

6 

0  0 

88 

0  0 

306 

0  0 

276 

0  0 

152 

0  0 

80 

0  0 
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MEMOBANDUM— Continued. 


Dfttewhen 
paid. 

To  whom  paid. 

Sum  paid. 

177J 
Not. 

K 

8 

11 

21 

27 

2 

4 

7 

11 

13 

19 

26 

29 

). 

7 
10 

16 
16 

17 

Daniel  Carthy • 

£ 
80 
80 
8 
24 
40 
26 
60 

222 
74 

200 
28 
34 

40 
200 

12 
148 

40 
148 

40 

18 

$.   d. 

0     0 

John  CiunDbell  ......••.•  •......••. ........... .... ...... 

0    0 

John  Biflrelow  ...... .... ...... .... ...... .... ...... ••••.. 

0    0 

Martin  Poet 

0    0 

Dec 

John  Kell 

0    0 

Martin  PoBt 

0     0 

. 

Simeon  Belding,  D.  Q.  M.  G 

Martin  Post 

0  0 
0    0 

John  Kell.... 

0    0 

John  Black  ..............  ..........•....•...••.••.. .... 

0    0 

Mi<;hae]  Oara^an..... ...•• 

0    0 

Michael  Caravan.  ......... 

0    0 

1781 
Jan. 

• 

Miffhael  Oaravan 

0    0 

James  OonoUv....  .••.•• ....  .••••. .... .... ....  .•••  ••..•. 

0    0 

Barnet  Cnman....  ...................................... 

0    0 

John  Campbell.  W.  M.... 

0    0 

0    0 

John  Campbell.  W.  M 

0    0 

0     0 

William  Clemmente.......  ••....••.. - 

0    0 

Total  of  cash  on  account  October  23.  1779  ..••• ...... 

7.799 

7    3 

The  Quaftermaster  General  to  John  Gampbdlj  A.  D.  Q.  Jf.,  Dr, 
1780.  For  snndry  travelling  expenses,  &c.,  &c,y  to  wit : 

Continental. 

Nov.       4.  For  3  days  at  Balem,  Pound  Bidge,  and  Bed- 
ford, with  the  justioes  to  prooare  teams £90    0    0 

T.  Fori  day  at  »alem,  Pound  Bidge,  and  Bedford.     22  16    0 

9.  For  2  days  at  court  on  the  above  business 62  12    0 

11.  For  Attending  sale  of  horses 43    4    0 

Dec.        9.  Attending  the  sale  of  horses  at  John  Drake's 

with  five  men 103  16    0 

21 .  For  attending  at  Captain  Haight's  with  six  men, 

and  putting  horses  out  3  daysat  Pound  Bidge.  291    8    0 
27.  For  2  days'  expenses  at  Fishkill  and  West 

Point  for  horse  and  self. 36    0    0 

Going  with  General  Parson's  command  on  the 

lines,  six  days  out 172     3    0 

1781. 

March  8.  For  two  days  at  Pound  Bidge  procuring  forage 

and  viewing  horses  and  oxen 47  12    0 

869  11     0 
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Haxd. 
1T81. 

June    16,  For  one  day's  expense  in  pursuit  of  straw,  by 

order  of  Colonel  Pickering £0    7    0 

July      1.  For  3  days  providing  a  barrack  master  for  the 

French 

And  20  new  emission 

20.   For  3  days  to  procure  three  pass  givers 

For  expenses  at  Vendee  selling  the  huts,  Jan- 
uary 14,  (New  Hampshire.) 

For  7  days'  expenses  in  August  and  September 

purchasing  forage 

For  3  days'  expenses  between  the  12th  and  2l8t 

September 

For  7  days'  expenses  at  Fredericksburg,  between 

22d  and  29th  September 

For  4  days'  expenses  going  to  Norwalk  and  Black- 
rock  for  salt 

For  expenses  between  the  4th  and  10th  October, 

in  quest  of  forage  at  Fishkill 

Oct.   30.  For  going  to  Salem,  Pound  Bidge,  and  Bedford 

2  days  after  forage.... 

Dec.  17.  For  going  after  hay  in  Courtland's  manor 

1782. 
Jan.  10.  For  expenses  3  days  and  3  nights  after  hay 

15.  For  expenses  2  days  and  2  nights  procuring  hay. 
Feb.     6.  For  expenses  3  days  and  3  nights  procuring  hay . 

16.  For  expenses  2  days  and  2  nights  procuring  hay. 
Mar.  12.  For  expenses  going  to  the  lines  to  provide  ^rage. 

16.  For  expenses  going  to  the  lines  to  provide  forage. 
Aug.  and  To  expenses,  being  10  days  out  between  the  29th 
Sep.  August  and  21st  September  purchasing  forage 

for  the  army  on  Yerplank's  point •« •       3    8  10 

To  expenses  7  days  in  Fredricksburg  purchasing 
forage  and  providing  pasture  for  the  horses  and 
oxen  of  the  army,  between  the  22d  and  29th 

September,  both  days  included 2  13    0 

To  expenses  4  days  at  Norwalk  and  Blackrock 
in  pursuit  of  salt,  between  the  30th  September 
and  3d  October^  by  order  the  quartermaster 

general 1  19  10 

Oct.         To  expenses  in  purchasing  forage  in  the  vicinity 

of  Fishkill 1     9    0 

To  expense  in  providing  places  to  put  out  oxen, 

3  crowns • 17    0 

Nov.  16 

&  17.    Purchasing  forage  for  the  garrison  of  West  Point.       0  16    0 

20&21.    Do do do do 0    9    0 

29&30.    Do do do do 0  10    0 


1  3 
1  0 
0  17 

6 
0 
0 

0  12 

0 

2  9 

7 

0  19 

3 

2  13 

0 

1  19  10 

1  9 

0 

0  16 
0  8 

0 
6 

0  13 

0  19 

1  0 
0  16 
0  10 
0  17 

4 
0 
6 
6 
6 
0 
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1782. 

Deo  14  Going  to  Poughkeepsie  to  ^et  the  fire  engine  re- 

&  15.  paired,  and  to  know  if  Billings  had  completed 

Bochambean  cannon 0  10    6 

22,  23  Going  with  a  scow  for  hay,  and  Captain  Bocan- 

&  24.        non's  boat  for  Bocfaambeaa's  cannon 1  13    6 

1783. 

Jan.    30  (Jetting  449  sides  of  leather  transported  from 

&  31.  four  miles  back  ofNew  Windsor  to  West  Point.      0  17     6 


£36  11     2 

2'he  Quartermaster  Oeneral  to  John  Campbell,  A.  D.  Q.M.,  Dr. 

1782. 

Jan.  10.  To  expenses  3  days  and  3  nights  after  hay £0  13  4 

15.  To        do     2  do  do 0  19  0 

Feb.    6.  To        do     3  do  do 10  6 

16.  To        do     2  do  do 0  16  5 

Mar.  12.  To  expenses  going  to  the  lines  to  provide  forage.     0  10  6 

16.    To  expenses  going  to  the  lines  to  provide  forage.     0  17    0 
Ang.  &    To  expenses  l^ing  10  days  out  between  the  29tn 
Sept.  Aagnst  and  2 1st  September,  purchasing  forage 

for  the  army  on  Yerplank's  roint 3    8  10 

To  expenses  7  days  in  Fredericksburg  purchas- 
ing forage  and  providing  pasture  for  the  horses 
and  oxen  of  the  army  between  the  22d  and  29 th^ 

September,  both  days  included 2  13    0 

To  expenses  4  days  at  Norwalk  and  Blackrock 
in  pursuit  of  salt,  between  the  30th  September 
and  3d  October,  by  order  of  the  quartermaster 

general 1  19    0 

Oct.  To  expenses  in  purchasing  forage  in  the  vicinity 

ofFishkill 19    0 


£14    7    6 


The  Quartermaster  Oeneral  to  John  CampbeU,  A.  D.  Q.  M.,  Dr. 
1780.  For  sundry  travelling  expenses,  &c.,  &c.,  to  wit : 

ContineDtal. 

Nov.  4.     For  three  days  at  Salem,  Pound  Bidge,  and  Bed- 
ford, with  the  justices  to  procure  teams £90    0    0 

7.     For  one  day  at  Salem,  Pound  Bidge,  and  Bedford 

with  the  justices  to  procure  teams 22  16    0 

9.     Two  days  at  court  on  the  above  business 62  12    0 

11.     Expenses  attending  sale  of  horses 43    4    0 

Dec.  9.     Expenses  attending  sale  of  horses  at  John  Drake's 

with  five  men 103  16    0 

Rep.  C.  C.  232 7 
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1T80. 
Dec  21.  Expenses  attending  sale  of  horses  at  Captain 

Haight's  with  six  men,  and  putting  horses  out 

three  days  at  Pound  Kidffe 291    8     0 

27.    Two  days'  expenses  at  Fishkill  and  West  Point 

for  horse  and  self. 36    0    0 

Going  with  General  Parson's  command  on  the 

1781.  lines,  six  days  out 172    3     0 

Har.  8.    Two  days  at  Pound  Ridge  procuring  forage  and 

viewing  horses  and  oxen 47  12    0 

£869  11     0 

Hud. 

June  16.  One  day's  expense  in  pursuit  of  straw  by  order 

Col.  Pickering 0     7    0 

July    1.  Three  days'  expense  in  providing  a  barrack- mas- 
ter for  the  French 13    6 

Two  and  a  half  days'  expense  providing  a  barrack- 
master  fortheFrench 10    0 

20.  Three  days'  expense  to  procure  three  pass  givers.       0  17    0 
Expenses  in  getting  449  sides  of  leather,  30th 

and  31st  January 0  17    6 

Expenses  at  vendue  selling  tho  New  Hampshire 

huts,  14th  January 0  12    0 

Seven  days'  expenses  in  August  and  September 

purchasing  forage 2    9     7 

Three  days'  expenses  between  the  12  th  and  21st 

September 0  19    3 

Seven  days'  expenses  at  Fredericksburg  between 

the  22d  and  29th  b'eptember 2  13    0 

Four  days'  expenses  going  toNorwalk  and  Black- 
rock  for  salt 1  19  10 

Expenses  between  the  4th  and  10th  October^  in 

quest  of  forage  at  Fishkill 19    0 

Oct.   30.  Going  to  Salem,  Pound  Bidge,  and  Bedford,  two 

days  after  forage 0  16    0 

Dec.  17.  Going  to  Salem,  after  hay  in  Cortland's  manor.      0    8    6 

£15  12    2 

Total  amount  of  trayelling  expenses  from  June  1778,  to  March 

1784.        Continental  money....*. 776    3    0 

To  do 869  11    0 

£1,646  14    0 

To  do  bard  cash 3    7    6 

To  do  do 42  15    0 


m 


£46    2    6 


■K 
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^n  account  of  cash  received  of  Timothy  Pickering,  Quartermaster  Gene* 
rciy  by  John  Campbell,  assistant  quartermaster,  at  West  Point. 


Bate. 


1783. 
JaiDQaxy  3 
19 

April       6 


20 
7 

23 

1784. 

Xarch      9 

16 

April   '    3 

1786. 
August  10 


1783. 

Dec.         4 

30 

1784. 

Januaiy  2 

4 

14 

29 

Feb.       18 

llftrch     4 

April       1 

Maj       29 

June        1 

Dec.         2 


AooonntB. 


By  cash,  per  self. 
do 


.do. 
.do< 
.do. 


By  cash,  per  Thomas  Campbell. 
By  cash,  per  self.. ••...•..•... 
do 


By  cash,  per  self.. ........ 

do - 

......do (only  $7). 

do...... 


By  cash,  per  self... .••..«•••..... ••....• 

By  clothing  received  of  the  quartermaster  general,  per  Chris' r 
Ming 


DolU.  90th. 

146  60 

100  00 

32  60 

65  00 

1,000  00 

2,000  0» 

491  00 

95  724 

600  00 

750  00 

11  00 

SO  60 

120  00 

62  56| 


£2,196  10  6|  =  to. 
Deduct.. .......... 


By  amount  of  provisions  drawn  from  the  contractors,  as  per  bill. 

By  cash  of  David  Woolfe® , 

By  cash,  paid  Greoige  J.  Denniston,  bj  D.  Wolfe<> , 


By  cash, 
»••... do 
do 


By  cash, 
By  cash, 
do 


By  cash. 
By  cash, 
By  cash, 

^CBSh, 

^cash, 


paid  Qeorge  J.  Denniston <*..... ......... ....... 

do^. • 

do© , 

per  Churles  TUlinghast  to  (George  J.  Denniston^... 
per  David  Woolfe  to  Qeorge  J.  Denniston<* ...••.. 

do© 

per  Thomas  Patten  to  George  J.  Denniston<^...... 

borrowed  of  Thos.  Bachannao,  December  16,  1783. 

for  a  pettiauger  sold. 

per  D.  Woolfe.......... 

in  clothing,  per  Christopher  Ming 


Amount. 


6,491  28| 
4  00 


6,487  28f 


230  89 

100  OQ 

10  60 

7  78| 
6  00 

60  00 

8  00 
20  00 
80  00 
14  00 

500  00 

812  45 

160  00 

6  66 


o  These  moneys  Mr.  Campbell  does  not  recollect  if  Mr.  Denniaton  has  aooooAted  to  him 
for,  bat  suggests  said  Denniston  is  accountable. 


100 
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Aooount  of  disbursements  in  the  Quartermaster  QenveroEs  department^  by 
John  Campbdly  assistant  deputy  quartermaster  for  the  post  at  Con- 
tinental V'Slagey/rom  August  1  to  November  30,  1780,  inclusive. 


1 

Date. 

i 

"S 

• 

1780. 

Aug,    2 

1 

5 

2 

8 

3 

10 

4 

11 

6 

13 

6 

7 

22 

8 

Sept.  1 

9 
10 

13 

11 

12 

15 

13 

14 

19 

16 

23 

16 

26 

17 

27 

18 

19 

Oct.   6 

20 

21 

11 

22 

IS 

23 

24 

16 

25 

17 

26 

22 

27 

28 

29 

23 

SO 

26 

31 

29 

32 

30 

33 

Nov.  1 

34 

2 

35 

4 

36 

7 

37 

13 

38 

U 

39 

16 

40 

18 

41 

To  whom  paid  and  for  what. 


Tocafih  paid 

Bters  and 
To  cash  paid 
To  cash  paid 

company. 
To  cash  paid 
To  cash  paid 
To  cash  paid 

company. 
To  cash  paid 
To  cash  paid 
To  cash  paid 
To  cash  paid 
To  cash  paid 
To  cash  paid 

company. 
To  cash  paid 
To  cash  paid 
To  cash  paid 
To  cash  paid 
To  cash  paid 
To  cash  paid 
To  cash  paid 
To  cash  paid 
To  cash  paid 

company. 
To  cash  paid 
To  caeh  paid 
do.... 


John  Camphell,  Jr.,  P.  W.  M., on  account  of  team- 
hattean  men 

John  Kell,  (express  rider,)  for  express  expenses 

John  Campbell,  jr.,  P.  W.  M.,  on  account  of  his 


John  Kel1,for  express  expenses......  ........... 

Silvanus  Higins,  P.  W.  M. ,  on  aooount .... 

John  Campbell,  jr.,  P.  W.  M.,on  account  of  his 


Wm.  Hobby,  (express  rider,)  for  express  expenses. 

Silvanus  Higins,  P.  W.  M.,  on  account.. .  .... 

John  Kell,  for  express  expenses............ 

John  Campbell,  jr.,  on  account  of  his  company.... 

Silvanus  Higins,  P.  W.  M. , on  account .... 

John  Campbell,  jr.,  P.  W.  M.,  on  account  of  his 


John  Kell,  for  express  expenses .............. 

William  Hobby,  for  express  expenses.... 

Silvanus  Higins,  P.  W.  M. , on  account ......... 

John  Campt>ell,jr.,P.  W.  M.,  for  his  company..... 

William  Hobby,  for  express  expenses 

John  Kell,  for  express  expenses.... . ...... 

Wm.  Hobby do 

John  Kell........ do. ...................... 

John  Campbell,  jr.,  P.  W.  M.,  on  account  of  his 


John  Ecll,  for  express  expenses. 

Wm.  Hobby..... .do 

do 


To  cash  paid 
To  cash  paid 
To  cash  paid 
company. 
To  cash  paid 
To  cash  paid 
do.... 


Peter  Cannon do ..................... 

John  Kell do 

John  Campbell,  jr.,  P.  W.  M  ,  on  account  of  his 


Wm.  Hobby,  for  express  expenses. 

John  KeU do 

do 


To  cash  paid 
To  cash  paid 
company. 
To  cash  paid 
To  cash  paid 
To  cash  paid 
do.-.. 


Wm.  Hobby do 

John  Campbell,  jr.,  P.  W.  M.,  on  aooount  of  his 


James  Carter,  for  express  expenses. 

Wm.  Hobby. .....do 

John  Kell. ...... .do 

do 


do.... 

To  cash  paid 
To  cash  paid 
To  cash  paid 
To  cash  paid 


Wm.  Hobby. 
John  Kell... 
Wm.  Hobby. 
John  KeU... 


.do. 
..do. 
.do. 
..do. 
.do. 


Sums  paid  in  Coi 
tinental  money 

£  t. 

,  28  00 

40  00 

40  00 

52  00 

48  00 

48  00 

12  00 

48  00 

81  4 

80  00 

24  00 

48  00 

28  00 

24  00 

40  00 

24  00 

20  00 

20  00 

40  00 

20  00 

40  00 

60  00 

24  00 

26  00 

120  00 

82  00 

12  4 

24  00 

26  00 

16  OO 

16  00 

60  00 

12  00 

20  00 

18  00 

18  00 

18  00 

16  00 

24  00 

16  00 

SO  00 
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ACCOUNT— Continued. 


Bate. 


1780. 
Not.  19 


20 


22 


P 


il 


To  whom  paid  and  for  what. 


42 
43 

44 

46 
46 
47 
48 
49 


To  cash  paid  Wm.  Hobby,  for  ezpren  expenses. 

To  cash  paid  John  Campbell  Jr.,  P.  W.  if.,  on  acoonnt  of  his 

company.. 

To  cash  paid  John  Kell,  for  express  expenses................ 

To  cash  paid  Vincent  Carter... .do. ....•..•...•.. ..••...... 

To  cash  paid  Peter  Brewer do......................... 

To  cash  paid  Wm.  Skelden do 

To  cash  paid  Vincent  Carter,  stable  keeper,  on  account.. «.. 

To  cash  paid  William  Hobby,  for  express  expenses.... 

To  an  outstanding  debt  of  Robert  Crawford,  for  two  horses 

bought  at  public  vendue.... 


«  4> 


00 


S 


£  f. 
20  00 

112  00 
20  00 
8  00 
20  00 
16  00 
40  00 
48  00 

00  00 


1,785  8 


CoarmiiTAL  Villaob,  Ncfoemher  30,  1780. 


An  account  of  cash  received  of  Colonel  Timothy  Pickering ,  quartermaster 
general,  by  John  Campbell,  assistant  quartermaster,  and  for  which  Tie 
is  to  account,  in  disbursements,  in  the  quartermaster's  department,  viz : 


1782 

• 

October  25 

SO 

1783 

■ 

Jan. 

19 

3 

19 

April 

5 

1782 

• 

Not. 

10 

Dec. 

10 

20 

1783 

. 

Uaich 

5 

August 

25 

Sept 

5 

October 

8 

23 

KOT. 

15 

By  cash  paid  certificates  drafted  from  the  line  of  the  army 

at  West  Point  and  charged  by  me....... .... 

By  cash  paid  Mr.  Oheeseman ..........••• 

By  cash  received  per  self.... .••••.. ..••.•.••.... 

By  cash  received  per  self..... ..... ........ 

By  cash  received  per  self,  credited  in  West  Point 

account $146  60 

By  cash  received  per  self  (this  is  rightK.....: ....... 

By  cash  received  per  self,  credited  in  West  Point 

account $1,065  00 

By  cash  received  per  self  of  David  Woolfe 

By  cash  received  per  self  of  David  Woolfe ..... ... 

By  cash  received  per  self  of  David  Woolfe. 

By  cash  received  per  self  of  Davl  olfe,  including  one 
bushel  of  salt,  $6 

By  cash  received  per  self  of  David W  oolfe.... 

By  cash  received  per  eelf  of  David  Woolfe. 

By  cash  received  per  self,  paid  Nathan  June . 

By  cash  paid  George  Denniston  by  Timothy  Pickering  the 
28th  of  June  last 

By  cash  received  per  self  of  llmothy  Pickering 

By  cash  received  per  self  for  an  order  on  Melancton  Smith. 

By  cash  received  per  self  for  an  order  on  Pather  &  Duer... 


OOths. 


SO 


74 


30 


44 
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Know  all  men  by  these  presents,  that  I,  John  Gilbert,  jr.,  of  New 
York,  do  make,  constitute,  and  appoint  John  Campbell,  of  the  same 
place,  my  true  and  lawful  attorney  for  me  in  my  name  and  to  my  use, 
to  receive  at  the  Treasury  of  the  United  States  the  money  due  to  me 
for  my  services  as  clerk  to  Edward  W.  Eiers,  deceased,  late  assistant 
deputy  quartermaster  in  the  service  of  the  United  States,  and  on  re- 
ceipt thereof  to  give  a  good  discharge  therefor,  and  to  do  all  lawful 
acts  requisite  for  effecting  the  premises,  hereby  ratifying  and  confirm- 
ing all  that  shall  be  done  therein  by  virtue  hereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  at  New 
r  -|  York,  the  fifteenth  day  of  August,  in  the  year  one  thousand 
L      '-I  seven  hundred  and  ninety-two. 

JOHN  GILBERT,  Jr. 

Sealed  and  delivered  in  the  presence  of— 
J,  W.  Kersb, 
John  Coopbb, 

Be  it  known,  that  on  the  fifteenth  day  of  August,  one  thousand 
seven  hundred  and  ninety-two,  before  me,  John  Eeese,  notary  public 
for  the  State  of  New  York,  duly  commissioned  and  sworn,  personally 
appeared  John  Gilbert,  jr.,  above  named,  and  acknowledged  the  same 
to  be  his  act  and  deed. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  nameandaffixed 
[l.  s.]  my  seal  of  office. 

J.  W.  KEESE, 

Notary  PuUic. 


Dr.  The  Qtiartermaater  Oenercd  to  John  Gilbert^  Jr. 

To  my  servitude  as  clerk  under  the  direction  of  E.  W.  Kiers,  assistant 
deputy  quartermaster  at  King's  ferry,  from  the  Ist  day  of  January, 
1782,  to  the  last  day  of  December,  1782,  both  days  included,  at 
thirty-five  specie  dollars  per  month,  twelve  months,  being  three 
hundred  and  sixty-five  days £168 

This  certifies  that  the  above-named  John  Gilbert,  jr.,  has  served 
under  my  direction,  as  clerk,  at  Eine's  ferry  during  the  above-men- 
tioned time,  for  which  he  has  received  no  pav. 

E.  W.  KIERS,  2>.  Q.  M. 

There  are  a  number  of  objections,  to  my  knowledge,  that  make  any 
claim  from  Mr.  John  Gilbert  against  the  United  States  inadmissable 
at  the  Treasury. 

WM.  SIMMONS,  P.  D. 
Auditor's  Office, 

Treasury  Department^  August  24,  1792. 


Know  all  men  by  these  presents,  that  I^  Joseph  Cheesman,  of  New 
York,  do  hereby  constitute  and  appoint  John  Campbell,  esquire,  of 
New  York,  my  true  and  lawful  attorney  for  me,  in  my  name  and  to 
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my  nee,  to  demand  and  receire,  and  give  receipt  for  the  money  dne  to 
me  from  the  United  States  of  America,  agreeably  to  the  annexed  aC'^ 
county  and  all  other  money  dne  me  from  the  United  States,  and  to  do 
all  lawful  acts  requisite  for  effecting  the  premises,  with  power  to  ap- 
point an  attorney  under  him,  hereby  ratifying  all  that  shall  be  done 
therein  in  virtue  of  these  presents. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  at  New 
p  -|  York,  the  thirteenth  day  of  January,  in  the  year  of  our  Lord 
^  '    'J  one  thousand  seven  hundred  and  ninetv-four. 

JCJSEPH  CHEESMAN. 

Sealed  and  delivered  in  the  presence  of  us.  The  words  ^^and  all 
other  money  due  me  from  the  United  States"  being  first  inter- 
lined. 

J.  W.  Kbesb, 

John  Tyson. 

Be  it  known,  that  on  the  thirteenth  day  of  January,  A.  D.  1794, 
before  me,  John  Keese,  Notary  Public  for  the  State  of  New  York,  per- 
sonally appeared  Joseph  Oheesman,  within  named,  and  acknowledged 
the  within  letter  of  attorney  to  be  his  free  act  and  deed. 

In  testimony  whereof,  I  have  subscribed  my  name  and  affixed  my 
[l.  s.I  seal  of  office. 

J.   W.  KEESE, 

Notary  FtMic, 


The  Quarlermaater  General  in  account  with  Joseph  Cheesman. 

1783, 1st  January.  To  actual  service  rendered  the  United  States  as 
director  of  masons  on  West  Point  and  its  dependencies,  agreeably  to 
a  warrant  for  that  purpose,  and  under  the  direction  of  the  engi- 
neers and  quartermaster  assigned,  from  the  first  day  of  January, 
as  above,  until  the  twenty-sixth  day  of  November  then  ensuing,  the 
whole  beiuff  and  amounting  to  three  hundred  and  thirty  days,  at 

twelve  shillings,  York  currency,  per  day £198    0 

87  14 


Balance  due...... 110    6 


Or. 


By  cash  at  sundry  times  received  of  John  Campbell •••    £47  14 

1783,  2d  November.  By  cash  from  Colonel  Pickering 40  00 


87  14 
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I  do  certify  that  there  is  due  to  Joseph  Oheesman  on  this  aocoant 
one  hundred  and  ten  pounds  six  shillings  for  his  services  in  the 
war 

JOHN  CAMPBELL, 
Assistant  Quartermaster. 


Newburqh,  May  25,  1781. 

Mr.  Cheesman,  director  of  masons  :  You  are  hereby  authorized  to 
enlist  six  masons  to  be  employed  at  West  Point  or  elsewhere,  as  the 

{mblic  service  shall  require.  You  are  to  engage  them  at  pay  of  one  dol* 
ar  per  day ;  they  are  to  be  allowed  a  fatigue  ration  each,  and  to  be 
enlisted  to  serve  until  the  first  day  of  January  next,  unless  sooner 
discharged. 

4-rtificers  drafted  from  the  line  are  to  be  allowed  one-eighth  of  a 
dollar  per  day ;  foremen,  one-sixth. 

The  above  mentioned  sums  are  to  be  paid  in  specie,  or  other  mone^ 
equivalent  ^t  the  current  exchange. 

You  are  to  keep  correct  accounts  of  the  number  of  days  that  all  the 
artificers  shall  be  employed  under  you,  distinguishing  those  that  are 
hired  from  those  drawn  forom  the  line. 

T.  PICKERING, 
Quarterma^er  Oeneral, 


FiSHKiLL,  AprU  11,  1780. 

Mr.  Joseph  Cheeseman  is  hereby  appointed  to  take  charge  of  the 
masons  at  West  Point,  under  the  direction  of  the  engineers,  and  will 
be  allowed  such  pay  as  is  generally  given  to  others  in  the  same  sta- 
tion throughout  the  department. 

UDNY  HAY, 
Dqputy  Quartermaster  Generais 


Wbst  Point,  April  4, 1791. 

Dbar  Sir  :  Enclosed  I  send  you  a  power  of  attorney,  which,  per- 
haps, will  in  some  measure  enable  you  to  procure  something  for  me, 
should  Mr.  Auditor,  of  his  great  clemency,  think  proper  to  settle  my 
accounts.  Should  you  be  at  any  trouble  or  expense  by  waiting  longer 
in  Philadelphia  than  is  necessary  to  complete  your  business,  I  will 
endeavor  thankfully  to  pay  you.  I  am  sorry  to  inform  you  that  I  am 
disappointed  of  a  berth  at  the  furnace^  owin^  to  Mr.  North,  one  of  the 
owners,  employing  another  persoD.  What  i  shall  turn  to  I  know  not. 
My  wife  still  continues  as  she  has  been  this  long  while.  My  best  re- 
spects to  Mrs.  Campbell  and  the  family. 
Tours,  sincerely, 

GEO.  J.  DENNISTON. 

Major  Campbell. 
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Should  the  Major  he  gone  to  Philadelphifi  Mrs.  Campbell  will  try 
and  forward  this  to  him^  as  his  getting  it  may  be  of  service  to  me. 


QuEBNSBOROUQH,  January  5,  1792. 

DsAR  Sir  :  I  received  your  favor  of  the  7th  ult.  a  few  days  ago^  in 
which  you  inform  me  that  Richard  Harrison  is  appointed  auditor.  He 
may  be  a  clever  fellow,  but  I  would  rather  that  Colonel  Walker  or  Mr. 
Burrell  had  got  the  appointment ,  as  I  think  we  should  have  stood  a 
better  chance  of  having  our  accounts  settled,  as  I  apprehend  either  of 
these  gentlemen  would  understand  the  nature  of  them  better  than  Mr. 
Harrison.  I  am  in  hopes,  however,  that  he  or  some  other  person  will 
accept  of  the  appointment,  and  that  our  accounts  will  be  speedily  set- 
tled. As  the  holidays  are  pretty  well  over,  I  expect  you  will  soon  set 
out  for  Philadelphia,  if  you  hear  that  Mr.  Harrison  has  accepted  the 
appointment,  and  make  no  doubt  you  Will  do  everything  in  your  power 
to  e£fect  a  settlement.  If  it  is  asked  you  why  I  did  not  attend  myself, 
plead  poverty  as  my  excuse,  which  is  in  great  measure  true.  My  wife 
still  continues  poorly,  complaining  much  of  pain  in  her  breast.  The 
wound  continues  to  run,  and  is  very  painful ;  I  am  fearful  to  keep  so 
a  long  time,  perhaps  while  she  lives.  My  best  respects  to  Mrs.  Camp* 
bell  and  the  family,  and  wish  you  great  success. 
"^  Tours,  sincerely, 

GEO.  J.  DENNISTON. 


Little  Britain,  Juns  19,  1792, 

Dfar  Major:  I  most  anxiously  have  been  wishing  this  longtime 
to  hear  some  good  news  Irom  you  respecting  our  accounts,  but  have 
Bot  as  yet  the  pleasure  of  receiving  any  intelligence  from  you.  How- 
ever, I  doubt  not  of  your  readiness,  had  anything  favorable  trans- 
pired, to  communicate  it.  Pray  let  me  hear  what  your  prospects  are 
respecting  them,  or  whether  anything  new  has  turned  up  to  prevent 
a  settlement  of  them  taking  place  soon.  Whatever  balance  may  be 
found  in  my  favor  would  be  very  acceptable  at  this  time,  as  I  have 
not  a  shilling  to' help  myself  with,  and  obliged  to  work  hard  every 
day  to  get  bread,  which  does  bul  illy  agree  with  me.  My  wife  still 
continues  poorly  ;  her  wound  discharges  considerably  yet,  which  keeps 
ber  weak,  aud  of  course  not  able  to  afford  much  assistance.  I  have 
little  expectation  of  any  speedy  relief  from  my  friends  Guion  &  Car- 
thy,  if  ever.  My  best  respects  to  Mrs.  Campbell  and  the  family,  and 
believe  me  to  be,  with  respect  and  esteem, 
Tours,  very  sincerely, 

QEO.  J.  DENNISTON. 

Major  Gaicpbell. 

Inquire  at  Colonel  Boston's  if  anything  is  likely  to  be  done  with 
xny  appraisements. 
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Copy  of  7ecetpt  executed  by  ike  heirs  of  John  CampbtU  for  the  sum  al^ 
lowed  them  under  the  act  of  Congress  of  1822,  Juney  1833. 

New  York,  June,  1833. 

Eeceived  from  the  Hon.  William  J.  Duane,  Secretary  of  the  Treas- 
nry  of  the  llDited  States  of  America,  the  sum  of  six  thousand  six 
hundred  and  eighty-nine  dollars,  in  full  satisfaction  of  all  moneys  due 
and  payable  to  the  heirs  and  representatives  of  John  Campbell,  late  of 
the  city  of  New  York,  deceased,  a  foragemcwter  and  an  assistant  dep- 
uty quartermaster  general  in  the  service  of  the  United  States  during 
the  revolutionary  war,  for  his  services,  expenditures,  pay,  and  rations, 
while  in  service  aforesaid  as  forageroaster  and  assistant  deputy  quar- 
termaster general,  under  an  act  of  the  Congress  of  the  United  States, 
entitled  **  an  act  for  the  relief  of  the  heirs  and  representatives  of  John 
Campbell,  late  of  the  city  of  New  York,  deceased,  reserving  to  the 
said  heirs  and  representatives  the  right  to  petition  Congress  for  the 
payment  of  the  interest  on  the  said  m<mi3ys  since  the  same  were  due 
and  payable  to  the  said  John  Campbell,  the  same  not  having  been  al- 
lowed to  the  said  heirs  by  the  officers  of  the  Treasury  in  their  adjust- 
ment of  the  account. 


Affidavits  presented  since  the  reports  of  January  6,  1842. 

Peter  Cooper,  late  assistant  alderman  and  alderman  of  the  sixteenth 
ward  of  the  city  of  New  York,  being  sworn,  deposes  and  says  :  that 
he  is  a  grandson  of  Major  John  Campbell,  late  assistant  quartermas- 
ter general  in  the  army  of  the  revolution,  his  mother  now  deceased 
having  been  one  of  the  daughters  of  Major  Campbell ;  that  before 
and  smoe  the  death  in  the  spring  of  1798  of  Major  Campbell,  his 
claim  against  the  government  was  the  subject  of  frequent  conyersa- 
tions  among  the  members  of  his  family,  their  connexions  and  friends  ; 
and  that  some  time  after  the  death  of  Major  Campbell,  when  the 
papers  relating  to  it  came  into  deponent's  possession,  measures  were 
taken  by  him  to  obtain  its  allowance  and  payment.  That  for  twelve 
years  past  he  has  by  himself,  or  by  agent,  been  actively  engaged  in 
the  prosecution  of  this  claim,  attending  at  Washington  before  the 
committees,  or  at  the  departments  when  necessary,  in  behalf  of  the 
heirs  ;  that  from  a  thorough  inspection  of  the  papers,  accounts,  and 
vouchers  of  Major  Campbell  (which  are  more  particularly  specified 
in  the  printed  abstract  of  the  evidence  in  support  of  this  claim  and 
hereto  attached,  and  which  he  asks  to  be  made  a  part  of  this  affidarit) 
which  accompanied  the  first  memorial  of  the  heirs  to  Congress  on 
this  subject,  from  the  information  in  relation  to  it  derived  from  his 
father  and  mother,  and  from  other  members  of  Major  Campbell's 
family,  as  well  as  from  an  acquaintance  and  conversation  with  mem- 
bers of  the  various  committees,  to  whom  from  time,  to  time  this  claim 
has  been  submitted  ;  he,  this  deponent,  is  well  acquainted  with  the 
merits  of  this  claim  and  with  the  evidence  in  its  support ;  that  dur- 
the  whole  time  he  has  been  thus  actively  engaged  and  connected  with 
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this  claim y  expensive  as  it  has  been  to  him  in  time  and  money,  he  has 
never  known ,  until  the  present  session  of  Congress,  the  justice  or 
equity  of  this  claim  to  be  called  in  question  by  any  of  the  committees 
to  whom  it  has  been  referred,  or  by  the  accounting  officers  of  the 
Treasury  when  subjected  to  their  examination  ;  that  when  the  heirs 
obtained  the  act  for  their  relief,  March  2,  1833,  directing  the  settle- 
ment and  payment  of  this  claim  upon  principles  of  justice  and  equity, 
he  attended  with  his  uncle,  Thomas  Kirk,  one  of  the  executors  of  the 
will  of  Major  Campbell,  at  the  Auditor's  office  in  Washington,  for 
the  purpose  of  receiving  the  allowance  to  which  that  act  entitled  the 
claimants;  that  he  had  frequent  interviews  with  Mr.  Harrison,  the 
Auditor,  and  that  several  days  elapsed  after  the  papers  were  sub- 
mitted to  him  before  he  arrived  at  the  balance,  which  he  directed  to  be 
paid,  disallowing  interest ;  that  he,  deponent,  was  dissatisfied  with 
the  sum  thus  awarded,  (after,  as  he  believes,  a  most  thorough  exam- 
ination and  scrutiny  of  this  claim  by  Mr.  Harrison,)  and  was  unwil- 
ling to  receive  the  money  without  referring  to  the  heirs  their  claim  to 
interest,  and  for  the  sum  then  paid,  $6,695  21,  he  executed,  with 
the  consent  of  Mr.  Harrison  and  of  the  Comptroller,  Mr.  Ander- 
son, (certainly  of  the  latter,)  a  receipt,  reserving  the  claim  to  in 
terest ;  that  on  that  occasion  Mr.  Anderson  expressed  great  re^ 
gret  that  the  terms  of  the  act  did  not  in  his  opinion  permit  him 
to  pay  interest  on  the  balance  found  due;  that  in  his  opinion, 
interest  was  justly  due,  and  if  paid,  would  not  then  compen- 
sate the  servioes  rendered  by  Major  Campbell,  with  whom  or  with 
whose  character  and  services  as  well  as  with  this  claim  ^Ir.  Anderson 
appears  to  be  well  acquainted.  That  soon  after,  deponent  presented  to 
Congress  a  memorial,  asking  the  allowance  of  this  interest,  as  well 
«8thefinalsettlementandpaymentofthisclaim;andthatMr.Potter,Mr. 
Ely,  and  he  thinks  other  members  of  the  Committee  on  Revolutionary 
Claims  in  the  House  of  Representatives,  have,  (as  did  Mr.  Muhlenberg 
of  the  same  committee,  in  January,  1832,)  present  reports  from  that 
committee,  at  successive  sessions  of  Congress,  in  favor  of  this  claim ; 
and  the  bills  accompanying  their  reports  have,  from  the  pressure  of 
business,  &a.,  been  postponed,  and  remained  undecided;  but  never 
nntil  Mr.  Hall's  report  of  the  present  session,  has  there  been  an  un- 
favorable report  upon  this  claim.  That  deponent  feels  authorized  to 
say,  from  all  the  sources  of  information  herein  before  alluded  to,  that 
no  settlement  of  Major  Campbell's  account,  in  whole  or  in  part,  was 
ever  made  by  Major  Campbell,  previous  to  his  death  in  1798,  with  the 
government,  or  that  any  certincate  of  registered  debt  has  ever  been 
received,  if  issued,  by  Major  Campbell,  or  by  any  one  in  his  behalf, 
on  account  of  his  claim,  or  in  part  payment,  or  in  satisfaction  of  his 
claim.  That  he  is  sustained  in  this  opinion  by  the  uniform  action  of 
Congress,  of  its  committees,  and  of  the  accounting  officers  of  the  Treas- 
ury, whenever,  until  the  present  session,  this  claim  has  been  brought 
under  their  consideration.  It  is  sustained  also  by  the  high  character 
of  John  Campbell,  for  truth,  integrity,  and  honor  ;  a  character  which 
all  who  knew  him  in  public  or  private  life,  unite  in  awarding  hinf, 
and  which  he  would  justly  forever  forfeit,  if^  after  bavins  received  a 
certificate  of  registered  debt  in  March,  1793,  ''for  the  balance  found 
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dae  bim"  from  the  government,  he  could  in  Fehraary^  1798,  jnst  be- 
fore his  death,  and  most  probably  in  anticipation  of  that  event,  oon- 
atitute  bin  friend,  William  De  Grove,  bis  special  attorney  to  prose- 
cute and  recover  this  very  claim,  thus  paid  him  by  the  govern- 
ment. That  he  is  sustained  also  by  the  fact,  that  be  bad  always 
understood  by  his  mother  and  family  that  the  amount  claimed  by 
Major  Campbell  was  about  thirteen  thousand  dollars,  not  a  farthing 
of  which  bad  ever  been  paid  him  before  his  death,  the  retention  of 
which  bad  nearly  ruined  him,  and  from  the  delays  and  vexations  at- 
tending his  fruitless  efforts  to  obtain  a  settlemeut  with  the  govern- 
ment had  shortened  his  life.  Deponent  further  states,  that  in  another 
point  of  view,  it  must  be  apparent  that  the  certificate  of  registered 
debt,  mentioned  in  Mr.  Hall's  report,  if  issued  and  received  by  Major 
Campbell,  must  have  been  issued  and  received  for  some  other  purpose 
than  in  payment  of  the  balance  claimed  by  him  on  a  settlement  of  his 
account  with  the  government.  Mr.  Harrison,  the  Auditor  to  whom 
John  Crosby  stated  Major  Campbell's  accounts  in  December,  1792, 
was  still  the  Auditor  who  examined  and  allowed  this  claim  un- 
der the  act  of  1833,  and  who  directed  the  payment  to  the  heirs  of 
the  sum  they  then  received.  Mr.  Hall's  report  asserts  that  the  ac- 
count, as  stated  by  Crosby,  was  the  basis  of  that  allowance  and  settle- 
ment. How,  then,  could  the  committee  who  adopted  Mr.  Hall's  report 
*^  have  ascertained  that  the  account  of  Mr.  Campl^ll  was  actually  set- 
tled in  1793,  as  the  letter  from  Mr.  Harrison  to  Mr.  Campbell  in 
January  of  that  year  might  lead  one  to  suppose  it  would  be,"  when 
the  same  Mr.  Harrison,  in  1833,  knew  nothing  about  such  settlement, 
but  actually  paid  the  heirs  $6,695  21  as  the  balance  then  actually  due 
Major  Campbell ;  and  that,  too,  after  he  (Mr.  Harrison)  was  required  by 
an  act  of  Congress,  as  the  proper  accounting  officer  of  the  Treasury,  to 
re*examine  this  lone-pending  claim  in  detail,  with  its  vouchers,  and 
to  determine  what  the  principles  of  justice  and  equity  required  him  to 
allow  under  that  act?  Is  it  credible  that  if  this  claim  bad,  in  1793, 
been  settled  and  paid,  that  this  same  Mr.  Harrison  (so  long  o£Scially 
familiar  with  it)  would  not  have  known  or  discovered  the  fact,  in  1833, 
when  his  attention  to  it  was  specially  directed  by  Congress  itself? 
Deponent  further  says  that  in  no  possible  view  which  he  can  take  or, 
as  he  believes,  which  can  be  taken  of  this  claim,  can  $1,103  65,  the 
amount  of  the  certificate  of  registered  debt,  be  considered  or  ascertained 
as  the  balance,  in  1793,  due  upon  it.  Mr.  Hall's  report  says  that 
Crosby's  statement  of  December,  1792^  was  the  basis  of  the  allowance 
in  1833,  adding  to  it  the  |813  21  he  (Crosby)  rejected,  and  fixing  the 
whole  period  of  service,  in  conformity  with  the  opinion  of  Colonel 
Pickering,  at  |75  per  month,  although  Major  Campbell  was  part  of 
the  time  foragemaster.  Take,  then,  from  the  amount  paid  to  the 
heirs,  in  June,  1833,  (|6,695  21,)  the  difference  between  $75  and  the 
pay  of  a  foragemaster,  say  $60,  being  $15  per  month  for  four  years, 
although  it  is  believed  that  Major  Campbell  was  not  one  year  forage- 
master only,'  it  would  amount  to  $720.  Add  to  this  the  item  rejected 
by  Crosby,  813  21,  and  there  must  have  been  due  John  Campbell,  on 
the  6th  of  March,  1793,  the  date  of  the  certificate,  or  at  any  time  since 
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up  to  Jane,  1833,  when  this  claim  was  adjusted  under  the  act  at  the 
treaenry,  $5,162,  at  least,  without  interest. 

Deponent  further  says  that  from  his  personal  knowledge  of  the 
character  of  Major  Campbell,  he  does  not,  nor  can  he  for  one  moment 
belieye,  that  at  the  most  trying  period  of  his  life,  when  want  eTea 
might  have  stared  him  in  the  face,  that  he  would  hare  accepted 
$1,103  66  as  the  balance  of  his  accounts,  but  would  indignantly  have 
returned  it  to  the  office  from  whence  it  issued,  if  tendered  to  him  iu 
satisfaction  of  his  claim.  Deponent  thinks  it  possible,  from  his 
knowledge  of  Major  Campbeirs  papers,  that  such  a  certificate  may 
possibly  have  been  issued  to  him  in  satisfaction  of  the  claims  of  others 
placed  in  his  hands ;  for  he  now  finds  among  those  papers  powers  of 
attorney  from  a  Mr*  Denniston,  Cheesman,  and  Field,  but  nothing  to 
justify  the  opinion  that  any  certificate  of  such  debt  ever  was  issued  to 
him  on  his  own  account  in  part  payment  or  in  settlement  of  his  own 
claim. 

Deponent  further  says,  that  acting  under  the  belief  that  from  the 
repeated  action  of  Congress  on  this  claim,  and  the  partial  adjustment 
of  it  under  the  act  of  1833 — the  evidenc^and  vouchers  in  its  support 
had  already  become  matters  of  record  at  various  offices  in  Washington— < 
he  did  not  suppose  it  necessary  to  be  himself  there  at  the  present  ses* 
sion  of  Congress  to  protect  the  interests  of  the  claimants,  taking  it  for 
granted,  as  a  matter  of  course,  that  the  report  of  the  committee  would 
be^  as  it  always  had  been,  a  favorable  one ;  that  in  justice  to  himself 
he  would  repeat  that  from  all  the  knowledge  of  this  claim  which  his 
connexion  with  it  has  enabled  him  to  obtain,  that  he  never  had 
heard,  or  had  reason  to  belieye  or  suspect,  until  the  report  of  the 
present  session^  that  a  certificate  of  registered  debt  had  issued  on  ac- 
count of  this  claim  to  Major  Campbell,  or  that  any  certificate  of  such 
debt  had  ever  issued  to  him  on  any  account  previous  to  his  death ; 
that  a  proper  sense  of  self  respect  would  at  all  times  have  forbidden 
and  prevented  deponent  from  ever  presenting  a  claim  to  the  considera- 
tion of  Congress  which  the  records  of  the  government  would  at  any 
moment  show  had  already  been  settled  and  paid ;  but  having,  as  he 
still  thinks^  every  reason  to  believe  that  this  claim  is  a  just  and 
righteous  one,  his  confidence  remains  unshaken  that  it  will  continue 
to  be  sustained,  as  it  has  been,  by  the  approval  and  sanction  of  the 
Congress  of  the  United  States. 

PETER  COOPER. 

Sworn  to  this  twenty-sixth  day  of  January,  one  thousand  eight 
hundred  and  forty  two. 

STANLEY  SHERWOOD, 
CowkT  of  Deeds  for  City  and  County  of  New  York. 


Sarah  Kirk,  of  the  city  of  Brooklyn,  wife  of  Thomas  Kirk,  and  the 
only  surviving  child  of  John  Campbell,  late  an  assistant  deputy  quar- 
termaster general  in  the  American  army  during  the  revolutionary  war, 
being  sworn,  says :     That  on  the  return  of  her  father  from  the  army 
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in  the  year  1785,  to  his  fietmily  in  the  city  of  New  York,  hor  father 
resided  until  his  death  at  the  house  of  her  husband,  in  the  spring 
of  1798.  That  deponent  was  informed,  at  the  return  of  her  father  and 
when  he  left  the  army,  as  well  as  before,  that  his  accounts  as  quarter- 
master were  unsettled ;  that  deponent  was  knowing  to  the  efforts  made 
by  her  father  from  time  to  time,  almost  up  to  the  year  pf  his  death,  to 
obtain  a  settlement  with  the  government,  which,  as  deponent  then 
understood  and  still  believes,  were  unsuccessful ;  that  this  claim  and 
efforts  to  settle  it  were  the  subjects  of  frequent  conversation  and  of 
great  interest  to  the  family.  That  deponent  recollects  of  hearing,  soon 
after  her  father  left  the  army,  that  a  block  of  land  bounded  by  loroad- 
way  and  Bead  street,  in  the  city  of  New  York,  and  which  her  father 
held  before  the  war  for  a  term  of  years,  had  been  offered  him  on  his  pay- 
ment of  all  the  back  rent ;  that  he  was  desirous  to  make  the  purchafio, 
but  his  ability  to  do  so  depended  upon  the  settlement  of  his  accounts^ 
and  that  said  purchase  was  never  made ;  that  deponent  knows^  or  has 
reason  to  believe,  that  from  this  and  many  other  corroborating  circum- 
stances, from  the  uniform  declarations,  at  all  times,  of  her  father,  from 
his  pecuniary  situation,  from*his  complaints  of  the  government,  and 
of  the  course  taken  by  some  of  its  officers  in  regard  to  his  acoounteand 
their  settlement,  that  up  to  the  time  of  his  death  no  settlement  of  his 
accounts  was  ever  made;  and  from  the  interest  taken  in  this  matter  bj 
all  his  family,  deponent.mu8t  have  known  if  any  certificate  of  registered 
debt  had  been  received  by  h0r  father  on  account  of  this  claim,  in  full 
or  part  payment  of  it.  That  from  the  unreserved  <$onfidence  with  which 
her  father  always  treated  his  fiimily  on  subjects,  and  especially  with 
reference  to  his  claim  against  the  government,  deponent  believes  it 
utterly  impossible  that  any  payment,  however  inconsiderable,  could 
have  been  made  upon  it  without  her  knowledge  and  without  the 
knowledge  of  other  members  of  the  tamily .  That  she  had  never  heard, 
supposed,  or  suspected,  until  she  saw  Mr.  Hall's  report,  that  any  ^y- 
ment  was  ever  made,  or  claimed  to  have  been  made,  before  or  since 
the  death  of  her  father,  on  account  of  his  claim,  except  that  which  was 
made  in  June,  1833;  and  further  says  90t. 

SARAH  KIBE. 

Sworn  to  this  26th  day  of  January,  1842,  before  me. 

STANLEY  SHERWOOD, 
Commimoner  of  Deeds /or  the  City  and  County  of  New  York. 


Thomas  Kirk,  of  the  city  of  Brooklyn,  son-in-law  of  Major  John 
Campbell,  late  an  assistant  deputy  quartermaster  general  in  the  army 
of  the  revolution,  fhavine  in  the  year  1790^  married  Sarah,  now  the 
only  surviving  child  of  the  said  John  Campbell,)  and  one  of  the  exe- 
cutors of  the  last  will  and  testament  of  the  said  Campbell,  and 
who  is  personally  referred  to  in  the  foregoing  affidavit  of  Alder- 
man Cooper,  being  duly  sworn,  says  :  That  he  has  carefully  read 
the  foregoing  affidavits  of  Alderman  Cooper  and  of  his  said  wife 
in  relation  to  the  claim  of  Major  Campbell  against  the  govern- 
ment of  the  United  States,  and  from  liis  personal  acquaintance 
with  the  clcdmant  while  living,  and  his  intimate  knowledge  of  Major 
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Gampbeirs  affairs,  derived  from  the  most  uareseryed  and  confidential 
intercourse  with  him  while  living,  and  as  one  of  theexepntors  since  his 
death,  that  hoth  the  said  affidavits,  hereto  attached,  of  Peter  Cooper, 
and  of  Sarah,  wife  of  this  deponent,  are  true,  according  to  deponent's 
best  knowledge,  information,  and  belief. 

THOMAS  KIRK. 

Sworn  to  this  26th  day  of  January,  1842,  before  me. 

STANLEY  SHERWOOD. 
Gommiasioner  of  Deeds  for  the  City  and  County  of  New  York, 


Bepartf  March  1830,  by  Mr,  Deebergen. 

The  committee  further  report  that  it  satisfactorily  appears  from 
documentary  testimony,  as  well  as  from  letters  annexed,  that  John 
Campbell,  Yery  soon  after  the  close  of  the  revolutionary  war,  applied 
for  the  settlement  of  his  accounts,  and  frequently  thereafter  solicited 
that  a  settlement  might  be  made;  tod  that  the  only  objection  on  the 
part  of  the  officer  of  the  government  to  a  settlement  was,  from  a  refusal 
of  Col.  Hughes,  a  deputy  quartermaster  general,  under  whom  Camp- 
bell bad  served,  to  render  his  accounts,  and  the  subsequent  destruc- 
tion of  the  accounts  and  papers  of  said  Hughes  by  fire;  that  it  does  not 
appear  that  any  settlement  was  made  with  said  Campbell  for  his  pay^ 
rations,  or  forage,  as  assistant  quartermaster. 


HousB  OF  Reprbsbntativbs, 

April  1, 1844. 

DsAB  6ia :  I  have  been  requested  to  address  you  respecting  my 
knowledge  of  the  character  and  standing  of  Peter  Cooper,  esq.,  of 
Hew  York. 

I  have  known  this  gentleman  many  years,  and  cheerfully  bear  wit- 
ness to  his  unimpeachable  veracity,  and  that  among  our  most  respected 
dtieens  he  stands  as  fair  as  the  foremost. 

His  word  would  be,  with  all  who  know  him,  proof  positive  on  any 
subject. 

Very  respectfully, 

FERNANDO  WOOD. 

H<HI.  HiLAND  HaI.L. 


As  to  the  limitation  of  such  claims  alluded  to  in  Mr.  Allen's  letter,  I 
^t^eea^amtne^ttheactof  1818,  or  some  otheryear,  which  adopts  the  prin- 
ciple that  unfunded  certi/icatea  are  to  draw  interest ;  and  I  have  ex- 
amined a  multitude  of  private  act,  (18  of  which  were  passed  the  same 
session  with  Migor  Camnbeirs)  for  settlement  of  claims,  where  no 
liquidation  or  certificate  had  ever  issued  ;  and  those  acts  all  allowed 
interest  except  in  Maj.  C's  case.  There  is  no  one  case  where  right 
or  equity  required  the  allowance  more  strongly,  and  in  almost  every 
case  there  was  less  reason. 
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Can  Congress  apply  a  capricious  limitation  here,  whicli  it  has  re- 
jected in  all  other  cases — rejected  uniformly  by  public  laws  and  private 
acts? 

There  is  no  limitation.  The  petition  is  an  appeal  to  the  justice  of 
Congress,  and  the  rule  which  that  justice  has  dictated  is  to  allow  prin- 
cipal and  interest. 

It  is  to  be  remarked  that  some  of  those  acts  were  for  naked  interest. 

The  lodging  of  the  claim  of  Mr.  Campbell,  in  1791,  did  away  with 
all  objection  to  the  limitation. 

Chap.  XIL  1  vo.  Story's  Laws.  U.  8.  p.  226.  app'd.  March  21  j  1792. 

Sec.  1.  Be  it  enacted^  dtc.j  That  the  operation  of  the  resolves  of  the 
late  Congress  of  the  United  States,  passed  on  the  2d  November,  1785, 
and  23d  July»  1787,  so  far  as  they  have  barred,  or  may  be  construed 
to  bar,  the  claims  of  any  officer,  soldier,  artificer,  sailor,  or  marine, 
of  the  late  army  or  navy  of  the  United  States,  for  personal  service  ren- 
dered to  the  United  States  in  the  military  or  naval  department,  shall, 
from  and  after  the  passing  of  this  act,  be  superseded  for  and  during 
the  term  of  (too  years.  And  that  every  such  officer,  &c.,  having  claims 
for  services  rendered  to  the  United  States  in  the  military  or  naval  de- 
partment, who  shall  exhibit  the  same  for  liquidation  at  the  Treasury 
of  the  UnitedS  tates,  at  any  time  during  the  said  term  of  two  years,  shall 
be  entitled  to  an  adjustment  and  allowance  thereof  on  the  same  prin- 
ciples as  if  the  same  had  been  exhibited  within  the  term  prescribed  by 
the  aforesaid  resolves  of  Congress.  Provided^  That  nothing  herein 
shall  be  construed  to  extend  to  claims  for  rations  or  su^istence 
money. 

By  resolutions  of  the  old  Congress  of  1784,  demands  against  the 
government  were  to  carry  interest  from  the  accruing  of  the  indebt- 
edness. 

By  the  above  resolutions  of  1786  and  1787,  having  reference  to  such 
claims,  they  are  saved  from  limitation  by  those  resolutions  and  the 
act  of  1792,  until  March  1794. 

William  Simmons,  chief  clerk  in  the  Auditor's  office,  in  a  letter  to 
the  Auditor  of  the  Treasury,  dated  September  17,  1792,  says : 

That  in  Mr.  Denning's  time.  Major  Campbell  applied  for  a  settle* 
ment  of  his  accounts,  but  they  were  not  settled^  because  Col.  Hughes, 
to  whom,  as  his  principal,  Mig.  Campbell  had  delivered  his  accounts 
to  August,  1780,  had  refused  to  render  his  (Col  Hughes's)  accounts, 
and  they  were  afterwards  destroyed  by  fire. 

That  Maj.  Campbell  also  applied  to  Mr.  Burrell,  who  succeeded 
Mr.  Denning,  as  Commissioner  for  the  Quartermaster's  department, 
but  the  objections  before  assigned  still  existed  ;  Col.  Hughes  had  not 
received  his  accounts. 

That  Mai.  Campbell's  accounts,  from  1780,  were  in  his  possession, 
Mr.  Burrell  desired  him  to  render  them,  but  told  him  as  Col.  Hughes's 
account  for  moneys  advanced  him  had  not  been  rendered  him,  a  final 
settlement  could  not  then  be  made. 

Maj.  Campbell  did  not  therefore  render  them,  but  lodged  a  daim,  in 
order  to  prevetU  a  limitation  from  running. 
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That  iD  1791  Maj.  Campbell  applied  to  him  (Simmons)  for  a  settle- 
ment of  his  accounts  from  1780,  and  delivered  a  chest  of  papers. 

That  the  account  was  stated  in  part,  &c.,  but  no  settlement  made, 
owing  to  the  loss  of  Col.  Hughes's  papers  by  fire,  &c. 


Washington,  October  29,  1839. 

Sir  :  Upon  my  return  to  Washington  a  few  days  ago,  from  a  voyage 
to  Europe,  I  received  your  letter  of  the  14th  of  this  month. 

I  am  perfectly  familiar- with  the  case  of  the  heirs  of  Major  John 
Campbell,  of  the  revolutionary  army. 

The  original  papers  upon  which  the  act  of  1833  was  passed  were 
filed  in  the  Treasury  Department  when  the  settlement  took  place  un- 
der that  act.  I  learned  from  Mr.  Potter,  a  member  of  the  Committee 
on  Revolutionary  Claims,  that  he  borrowed  the  papers  from  the 
Treasury  Department  when  he  had  the  claim  before  him  for  interest. 
I  never  saw  the  papers  after  they  left  this  office  to  be  acted  upon  in  the 
treasury  under  the  act  of  1833,  nor  did  I  know  that  Mr.  Potter  had 
borrowed  them  until  I  learned  he  had  mislaid  them.  After  the  close 
of  the  late  session  of  Congress,  the  papers  of  the  session  were  thoroughly 
overhauled,  but  the  papers  of  Major  Campbell  were  not  found. 

Mr.  Potter  informed  me  that,  to  the  best  of  his  recollection^  he 
transmitted  the  papers,  after  he  had  read  them,  by  a  mail  messenger 
to  the  Auditor  of  the  Treasury,  and  not  the  Register  ;  of  this  he  is  not 
positively  certain,  but  he  thinks  so.  He  informed  me  that  after  his 
return  to  his  home  in  Pennsylvania,  he  had  examined  his  papers  there 
and  could  not  find  them. 

It  is  po^8ible  that  he  may  haye  left  them  at  his  boarding  house,  in 
which  case  they  can  never  be  recovered. 

The  papers  are  by  no  means  necessary  to  settle  the  claim  of  in- 
terest. 

It  will  afford  me  pleasure  to  aid  the  heirs  of  Maj.  Campbell  in  their 
business  in  any  way  within  my  power. 

Very  respectfully,  your  obedient  servant, 

S.  BURCHE. 

To  James  L.  Sawyer,  Esq. 


George  J,  DenningtoUj  Dr. 

1784. 
Jan.  4.  To  cash  per  D.  Wolfe  on  account  of  pay $  70  00 

*^     8.  do        to  be  accounted  for 8  20 

June  18.  do        on  account  of  pay 62  68 

July  6.  do  do 65  00 

Nov.  27.  do        sent  him  per  John  Dill 422  86 

1785. 
May  3.  do        sent  him  per  James  Duncan 88  00 

1782.   To  clothing  per  C.  Ming 17  30 

$713  94 
Rep.  C.  C.  232 8 
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Jo\n  CampbeUj  Dr. 
.  1T82. 

DollB.  DOths 

Nov.  10.  To  cash  per  D.  Wolfe 81  00 

Dec.  10.            do do   30  00 

"     20.            do do   60  00 

1783. 

Mar.  6.              do do  (inclading  1  bushel  salt^  $6)  19  74 

Aug.  25.           do do   1,300  00 

Sep.  5.               do do    c 70  00 

Oct.  8.               do do   per  Nathan  June 32  00 

^'  23.  do  paid  Geo.  J.  Denninston  28th  June 

last  per  q.  m 4  30 

Nov.  10.  do  received  Slst  July  last,  for  a  wagon, 

two  horses,  &c 83  67} 

'<     15.            do  paid  by  q.  m.  g 65  GO 

"      "    To  clothing  per  M.  Smith  &  Co.,  for  Andrew 
Wear  and  Jupiter  Lee,  per  order  22d  March, 

1783 40  00 

((      a    rpQ  quartermaster  general's  order  on  Parker 

&  Duer,  6th  April,  1783 100  00 

Dec.  4.     To  cash  per  D.  Wolfe 100  00 

do paid  G.  J.  Denninston 10  60 

do do 7  78f 

do do .6  00 

do do 50  00 

do  per  C.  Tillinghart    do 8  00 

do  per  D.  Wolfe do 20  00 

do do do 80  00 

do do  sent  per  Thomas  Patten 14  00 

do  borrowed  of  Thos.  Buchanan,  16th  Dec, 

1783 500  00 

June  1.     To  a  Pettiauger,  at  vendue 812  45 

Dec.  2.    To  cash  per  D.  Wolfe 150  00 

1782.        To  clothing  per  0.  Ming 52  b^ 


a 

30. 

1784. 

Jan. 

2. 

a 

4. 

it 

14. 

<( 

29. 

Feb. 

18. 

Mar. 

4. 

Apr. 

1. 

May 

29. 

1T83. 


John  CampbeUf 


2,897 
1,130 

1,767 

1^ 

Cr, 

I>olU.  SOthe. 
3  00 

Mar.    4.  By  cash  paid  Henry  Carman  on  account,  20th 

September,  1782 

June  16.  By  cash  received  of  Lieut.  John  Sharp  for  car- 
penter's tools 59  00 

Aug.  31.  By  cash  received  of  Jabez  Fowler  for  47  pounds 

steel,  22d  June 3  73 
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Sept.    2.  By  cash,  deducted  from  John  Warren's  wagon- 
er's aocoant 2  22^ 

Oct.     3.  By  cash  per  George  J.  Denniston 500  00 

^^       6.  By  cash  per  Capt.  John  Carlile^  for  2}  yards 

Bassia  duck 1  60 

Dec.  12.  By  cash  (including  30  dollars  per  C.  Tilling- 

hast) 156  00 

*'    19.  By  cash  per  John  Palmer,  in  two  payments, 

Nov.  8  and  3 289  00 

<«      <<    By  cash  per  Wm.  Browne,  in  two  payments, 

Nov.  8  and  3 95  221 

1784. 

Mar.  6.     By  cash  per  Christy  Little,  on  account 8  00 

Apr.  10.  By  cash  per  John  Kill,  6th  January,  1784 3  33f 

1,130  m 


New  York,  May  11, 1792. 

Sir  :  Be  pleased  to  pay  to  Mr.  John  Campbell  the  proceeds  of  any 
certificates  of  mine  in  your  possession,  and  you  will  ohiige,  sir, 
Your  respectful,  obedient,  and  very  humble  servant, 

UDNY  HAY, 

Colonel  Timothy  PicKBRma. 
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Unitbd  States  of  America, 

City  of  New  York,  in  the  Stale  of  New  Torky  as  : 

I,  John  F.  Boorbach,  one  of  the  public  notaries  of  said  State,  hj 
lawful  authority  appointed,  commissioned,  and  sworn,  and  residing  in 
the  said  city,  do  hereby  certify,  declare,  and  make  known  to  all  to 
whom  these  presents  shall  come,  or  may  in  anywise  concern,  that  on 
this  tenth  day  of  February,  in  the  year  one  thousand  seven  hundred 
and  ninety-eight,  before  me  personally  came  and  appeared  John 
Campbell,  esquire,  of  this  city,  and  acknowledged  the  annexed  letter 
of  attorney  to  be  his  free  and  Toluntary  act  and  deed. 

Whereof  an  attestation  being  requested,  I  have  granted  these  pre- 
sents under  my  notarial  firm  and  seal. 

In  testimonium  verUcUia. 

J.  F.  ROORBACH, 

Notary  Public. 

Know  oil  men  by  tJiese  presents : 

Tbat  I^  John  Campbell,  of  the  city  of  New  York,  esquire,  an  assistant 
deputy  quartermaster  general  in  the  army  of  the  United  States  during 
the  late  war,  have  made,  ordained,  constituted,  and  appointed,  and 
do  hereby  make,  ordain,  constitute,  and  appoint  my  friend,  William 
DeGroye,  of  the  same  city,  measurer,  to  be  my  true  and  lawful  attor- 
ney, giving  unto  him  full  power  and  authority,  for  me,  in  my  name,  and 
to  my  use,  to  ask,  demand,  sue  for,  and  by  all  lawful  ways  and  means, 
recover  and  receive  of  and  from  the  United  States  of  America,  by  the 
proper  o£5cer  or  oflScers  by  them  appointed  to  pay  the  same,  all  and 
every  such  sum  itnd  sums  of  money,  goods  and  effects,  as  now  are,  or 
hereafter  shall  or  may  be  any  ways  due,  owing,  payable,  or  belong- 
ing to  me,  and  to  settle,  adjust,  and  balance  all  accounts,  and  to  com- 
pound^ compromise,  arbitrate,  conclude^  and  agree  all  differences,  and 
of  everything  tbat  shall  be  recovered  and  received  to  give  lawful  ac- 
quittances and  discharges,  and,  if  need  be,  to  appear  in  any  court  or 
courts  of  record,  and  before  all  judges  and  justices,  there  to  answer, 
defend,  and  reply  to  all  matters  and  causes  touching  or  concerning 
the  premises,  and  to  seize,  sequester,  arrest,  attach^  distrain,  and  im- 
prison, and  out  of  prison  again  to  deliver,  and  generally  to  do  what- 
ever shall  be  needful  and  convenient  in  and  about  the  premises,  as 
amply  and  effectually  to  all  intents  and  purposes  as  I  myself  might  or 
could  do  in  person  present,  with  faculty  to  substitute  one  or  more 
attorneys  under  him  with  the  like  or  more  limited  power,  and  the 
same  at  pleasure  to  revoke ;  ratifying  and  hereby  confirming  what- 
ever my  said  attorney  or  his  substitute  or  substitutes  shall  lawfully 
do,  or  cause  to  be  done  in  the  premises  by  virtue  of  these  presents. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  the  tenth 
day  of  February,  one  thousand  seven  hundred  and  ninety -eight. 

JOHN  CAMPBELL,     [l.  s.] 

Sealed  and  delivered  in  the  presence  of-^- 
Jambs  T.  Lbonarb. 

JOHK  EUBWOBTH,  juu'r. 
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Treasury  Department, 
Auditor's  Office,  March  7,  1792. 

I  hereby  certify  that  Wm.  Simmons  has  presented  for  John  Camp- 
bell, of  New  York,  to  me,  certificates  of  public  debt  of  the  following 
descriptions,  viz : 

spec,  value. 

Joseph  Nourse,  Register $1,103  65 

Interest  due,  per  account 419  39 

Amounting  in  the  whole  to 1,523  04 

For  which  sum,  being  $1,623  04,  the  said  John  Campbell  is  entitled 

to  the  following  certificates  of  funded  debt  viz  : 

One  certificate  bearing  interest  at  six  per  cent,  per  annum, 
from  January  1,  1791,  payable  quarter  yearly,  and  re- 
deemable in  payment  not  exceeding  in  one  year  $8  upon 
$100,  on  account  of  principal  and  interest $735  76 

One  certificate  with  like  interest,  from  January  1,  1801, 

and  redeemable  in  like  manner 367  88 

One  certificate  at  three  per  cent.,  redeemable  at  pleasure...        419  40 

The  statement  and  certificates  on  which  this  report  is  formed,  are 
herewith  transmitted,  for  the  decision  of  the  Comptroller  of  the  Treas- 
ury thereon.      ^ 

R.  HARRISON,  Auditor. 

OUVBR  WoLOOTr, 

Comptroller  of  the  Treasury  of  the  27.  S. 

The  accounts  of  John  Campbell  were  lost  in  1814,  as  appears  by  the 
list  in  the  Chief  Clerk's  office,  (Nourse)  No.  3,723. 

Powers  of  attorney — amon^  Major  Campbell's  papers —  Bogert  & 
Cheeseman,  referred  to  in  Major  C.'s  letter  of  January  5, 1793,  p.  19. 
Tennis  Bogert's  account £601  12    2 

Or.   63  11  4i 

£548  0  9} 

Jos.  Cheeseman 198  0  0 

in  1782 Or.   87  14  0 

110  6  0 

658    6    9^ 
John  Gilbert,  clerk 168    0    0 

£826    6    9^ 

g 


Washinqton,  May  19, 183& 

Dear  Sir  :  I  have  the  pleasure  to  receive  your  letter,  and  regf eli 
the  trouble  you  encountered  to  procure  the  seed  you  were  so  kind  aa 
to  promise  me.   In  regard  to  the  claim  of  Colonel  Campbell^  and  others- 
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of  the  same  character,  it  is  impossible  to  form  a  conjecture,  even,  how 
and  when  they  are  to  be  acted  upon.  The  faUe  clamor  of  your  coun- 
tryman^ and  the  state  of  the  treasury,  render  all  uncertain  as  to  many 
long-delayed  but  just  claims  against  the  government.  I  can  only 
repeat  to  you  the  assurance  of  my  humble  efforts  in  their  behalf;  and 
wishing  for  you  a  restoration  of  health,  I  am,  dear  sir,  very  respect- 
fully, yours. 

JOHN  TALIAFEEO. 
G.  B.  Sawteb,  Esq. 


WASsm^soN,  February,  1838. 

Dear  Lucins :  You  are  no  doubt  surprised  at  the  length  of  time 
which  has  transpired  without  hearing  from  me.  I  have  been  sick, 
very  sick,  almost  every  moment  since  I  left  New  York.  Though  un- 
able to  move,  yet  I  have  called  morning,  evening,  at  Hoffman's  lodg- 
ings— this  is  the  ninth  time — and  have  been  unable  to  see  him  ;  in 
the  evening  dining  out,  in  the  morning  not  up  at  nine,  ten,  half  after 
eleven.  Allen  has  been  with  me  several  times,  and  to-day  met  bim, 
for  a  wonder,  in  the  House,  and  Mr.  H.  informed  him,  he  had  been 
unable  to  present  the  petitions  to  the  House.  What  I  wanted  to  know 
of  Mr.  H.  was,  whether  he  had  found  the  papers  of  Mr.  Cooper.  I 
did  not  dare  to  inquire  at  the  department  wt  fea^that  they  would 
learn  that  a  petition  might  be  pending  before  Congress  ;  and  that,  in 
the  opinion  of  Mr.  Allen,  would  end  all  hope  of  success  at  the  depart- 
ment. In  the  mean  time,  having,  through  Mr.  A.'s  goodness,  learned 
that  Mr.  H.  had  done  nothing  as  yet.  Mr.  Davis  is  in  pursuit  of  the 
papers;  is  exceedingly  kind,  and  I  am  drawing  up  the  brief,  although 
hardly  able  to  stand  ;  it  will  be  completed  to-morrow,  and  I  will  send 
it  to  you  when  printed, 

I  am  deeply  chagrined  and  mortified  at  Mr.  Hoffman's  conduct, 
and  deeply  regret  that  the  matter  had  not  been  confided  in  the  first 
place  to  Mr.  Allen,  belonging  as  he  does  to  another  State.  It  would 
have  heen  cUtended  to;  as  it  is,  Allen,  who  had  doubts  about  both  mat- 
ters, is  satisfied,  and  is  and  will  do  everything  in  his  power  to  carry 
them  both .  Ho  has  made  me  acquainted  with  lots  of  Congressmen,  who 
have  heard  the  story,  and  promise  a  fair  consideration  of  the  matter. 
It  is,  however,  to  be  remembered,  and  I  beg  you  would  impress  it 
upon  Mr.  Cooper,  that  Congress  are  inclined  to  knock  every  claim  in 
the  head  they  decently  can,  from  the  difficulties  of  the  treasury.  Mr. 
Ingham  told  me  he  should  report  against  Horace's  claim  ;  and  there 
is  no  other  reason  than  the  one  above  suggested. 

I  have  not  heard  from  Mr.  Hardie's  business,  relative  to  his  son. 
Let  me  have  it  as  soon  as  possible. 

I  am  getting  better  of  the  cold  and  bilious  cholic,  which  have 
afflicted  me,  and  to-morrow  you  will  hear  from  me.  1  am  too  much 
out  of  tune  to  write  more  than  to  wish  all  well  at  home,  and  to  say, 

I  am  yours,  truly, 

G.  W.  SAWYER. 

P.  S.  Tell  Helen  to  attend  to  her  French. 
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WASHiNaiON,  March  2,  1833. 

Dbar  Sir  :  The  bill  for  the  relief  of  the  heirs  of  John  Campbell 
has  passed  the  Senate  this  morning.  Yon  mnst  not  believe  in  the 
extraordinary  efforts  of  any  single  individnal,  as  being  the  exclusive 
means  of  effecting  it.  I  muHt  acknowledge  that  /  claim  no  great 
merit  on  the  subject.  I  believe  that  the  present  season  is  a  very  favor- 
able one  for  settling  these  claims,  long  delayed;  and  I  say,  as  I  observed 
to  several  of  the  Senators,  in  the  honesty  of  my  heart,  that  I  do  not 
believe  a  more  honest  claim  has  been  passed  upon  in  many  years. 

Immediately  after  your  departure,  on  the  16th  of  February,  I  ad- 
dressed to  Mr.  Seymour  a  few  lines,  a  part  of  which  is,  perhaps,  not 
exactly  true.  I  mean  what  relates  to  the  age,  &c. ,  of  the  widow,  and  the 
circumstance  of  Mr.  Campbell  being  among  the  American  troops  on 
the  return  of  the  American  army  in  1783;  but  they  amount  not  to  much. 
Here  follows  what  I  wrote  to  Mr.  Seymour,  Senator. 

Washington,  February  16,  1833. 

Dear  Sir:  Appealing  to  your  kindness  and  liberality,  I  trust  I 
shall  be  excused  for  the  freedom  I  have  taken  in  addressing  these  few 
lines  to  you,  as  a  member  of  the  Committee  on  Bevolutionary  claims. 
A  highly  esteemed  citizen  of  New  York  has  shown  me  the  papers 
which  accompany  the  claims  of  the  heirs  of  John  Campbell,  late  a 
quartermaster  in  the  United  States  army  of  the  revolution ;  and 
knowing  personally,  as  I  did  for  many  years,  the  individual  whose 
heirs  present  their  claims  on  their  country,  I  feel  much  interested 
and  anxious  that  justice  should  be  done  to  them.  John  Campbell 
was  a  man  of  the  highest  character  for  integrity  and  virtue.  In  days 
long  past  be  was  what  might  be  emphatically  called  ^^one  of  the 
fathers  of  the  city  of  New  York,  serving  again  and  again  as  an  al- 
derman. He  was  without  guile  and  without  reproach — of  a  proud 
spirit  though  humble  deportment.  His  widow  survives  at  the  ad- 
vanced age  of  seventy-three  years.  She  is  dependent.  She  presents 
her  claims  for  the  examincUion  of  her  country,  and  for  a  decision  on 
their  justice.  As  an  humble  citizen  of  this  great  republic  I  ask  per- 
mission to  say  to  our  representatives  in  the  Senate,  John  Campbell  was 
the  friend  of  freedom— an  example  of  moral  conduct  and  worth,  and 
essentially  served  his  country.  When,  at  the  peace  of  1783, 1  returned, 
a  boy,  to  my  native  city,  from  which  my  family  had  been  driven  by 
the  British,  I  toitnesaed  the  evacuation  of  that  desolated  metropolis 
by  foreign  soldiers.  I  beheld  our  faithful  defenders,  with  the  star- 
spangled  banner,  clad  in  the  uniform  of  our  country,  return  to  their 
long  lost  homes.  John  Campbell  was  there  !  Fifty  years  have  passed 
away.  His  feeble  widow  asks  for  a  few  moments  of  your  time,  to  settle 
his  claims  on  his  country.  I  supplicate,  dear  sir,  your  aid  in  behalf  of 
justice  so  long  delayed  ;  and  I  entreat  humbly  your  indulgence  for  the 
Ireedom  I  have  ventured  to  use — resulting,  on  my  part,  in  the  conscious- 
ness of  the  merit  of  those  who  claim  at  your  hands,  and  of  the  justice 
of  the  case  presented  for  your  consideration. 

Very  respectfully,  your  obedient  servant, 

WM.  A.  DAVIS. 

Hon.  Horatio  Sethour,  J7.  8.  Senate. 
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I  saw  Mr.  Seymour  afterwards,  who  promised  to  do  all  in  his  power 
to  forward  the  bill,  as  did  also  Mr.  Kane,  and  several  others.  Now, 
I  beg  of  you,  incur  no  expense  by  employing  an  agent ;  but  wait  till 
I  send  another  letter,  stating  to  you  what  you  will  have  to  furnish 
the  department. 

BespectfuUy,  your  friend, 

WM.  A.  DAVIS. 
P£iER  Cooper,  Esq. 


New  Tobk,  March  10, 1833. 

Drar  Sir  :  Your  favor  of  the  2d  instant  arrived  when  I  was  in 
Boston.  I  take  the  first  opportunity  to  offer  you  my  most  sincere  thanks 
for  the  kind  attention  you  have  shown  me,  and  in  particular  for  your 
efforts  to  further  the  bill  for  the  relief  of  the  heirs  of  John  Campbell. 
I  presume  the  mistake  of  the  age  of  my  grandmother,  and  of  her 
being  still  alive,  will  not  be  of  any  importance,  and  the  age  you 
mentioned  is  about  the  age  of  my  mother.  Your  kind  offer  to  get  for 
me  the  necessary  information  for  the  settlement  of  the  claim,  will  be 
a  favor  for  which  I  will  gladly  compensate  you,  as  my  time  is  so  im- 
portant at  home.     I  should  be  glad  to  hear  as  soon  as  convenient. 

My  grandfather,  who  still  lives,  had  the  command  of  the  troops  at 
West  Point,  until  the  disbanding  of  the  American  army. 

Yours,  most  respectfully, 

P.  COOPER. 

Wm.  a,  Davis. 


Be  it  enactedy  dto. ,  That  the  accounting  officers  of  the  Treasury  be, 
and  they  are  hereby,  authorized  and  required  to  audit  and  adjust, 
upon  principles  of  equity  and  justice,  the  claims  and  accounts  of  the 
heirs  and  representatives  of  John  Campbell,  late  of  the  city  of  New- 
York,  deceased,  a  fora^emaster  and  an  assistant  deputy  quartermaster 
general  in  the  revolutionary  war,  for  his  services,  expenditures,  pay, 
and  rations,  while  in  service  as  aforesaid,  as  foragemaster  and  assistant 
quartermaster  general,  and  that  the  amount  due,  when  ascertained  as 
aforesaid,  shall  be  paid  to  the  representatives  and  heirs  of  the  said 
John  Campbell,  out  of  any  moneys  not  otherwise  appropriated. — 
Acts  1833,  p.  101  .—Approved,  March  8,  1833. 

Act  for  relief  of  Eleanor  County,  widow  of  H.  R.  County,  for  pay 
and  rations,  as  surgeon's  mate,  twenty-two  months,  together  with  such 
interest  thereon  as  would  now  bo  due,  if  a  certificate  of  the  amount 
of  said  account  had  been  issued. — Acts  1833,  p.  107. — March  2,  1833. 

Act  for  relief  of  Isaac  Ledyard,  the  five  years'  full  pay  of  a 
surgeon,  as  the  certificate  has  issued  at  the  time  it  was  due. — Acts 
1833,  p.  108. 


A8BURY  W.   KIRK.  123 

Act  for  the  relief  of  John  Ely,  a  colonel  in  the  revolntionarj  army, 
for  services,  expenses,  and  travel,  in  discharging  duties  of  surgeon  to 
sick  and  wounded  prisoners  of  army — as  if  certificates  had  issued. — 
Acts  1833,  p.  108. 

John  Miplet — act  directing  acting  officers  to  allow  five  years'  full 
pay  as  captain,  and  interest,  if  certificates  had  issued. — Acts  1833, 
p.  111. 

In  the  Supreme  Court. 

Richard  Morris — ^p.  66,  Acts  of  1832. 

W.  Vaxoter's  heirs — p.  62,  for  five  years'  pay  as  surgeon,  and  interest. 

John  Boherts — p.  62,  for  five  years'  pa^  as  surgeon,  and  interest. 

1.  That  interest  has  heen  allowed  in  claims  in  an  immense  number  of 
cases.  8ee  Burch's  digest^  head  ^^Interest^**  when  the  accounts  are 
collected,  and  subsequent  cases  to  a  great  extent,  particularly  the 
cases  of  Ledyard,  Rep.  No.  52,  1833,  and  Colonel  John  Ely,  Rep.  No. 
66,  H.  R.  Rep.  1833 — the  same  session — the  former  for  pay  ;  the  latter 
for  special  services.    No  settlement  in  either  case. 

2.  Campbell  not  to  blame  for  delay  in  petitioning,  but  constantly 
made  every  exertion  in  his  power. 

3.  Equitable  in  the  highest  degree. 


Washington,  June  13,  1838. 

Drar  Sir  :  I  have  your  letter  of  the  9th  inst. ,  and,  on  full  reflection, 
would  deem  it  unwise,  in  the  present  temper  of  the  House,  to  take  up 
Major  Campbell's  bill. 

I  am  satisfied  it  will  pass  next  session,  when  disembarrassed  from  the 
numerous  cases  now  on  the  callendar,  and  which  now  surround  it. 
The  word  interest  is  in  bad  odour  in  both  Houses  of  Congress.  Nay, 
the  word  itself  is  em lUgh  to  defeat  any  bill  When  Mr.  Campbell, 
of  New  Hampshire,  moved  to  strike  out  the  enacting  clause,  it  was 
only  saved  by  a  request  to  lay  it  over  to  Friday  next,  (to-morrow,)  after 
a  pretty  elaborate  speech  in  defence  of  the  bill. 
Very  respectfully,  your  friend, 

WILLIAM  W.  POTTER. 

O.  B.  Sawyrr,  Esq. 


Nbw  York,  January  19,  1842. 

Sir  :  Since  a  letter,  uneeaJ^^  addressed  by  me  to  the  Hon.  Hiland 
Hall,  and  a  pamphlet  containing  an  exposition  of  the  claim  of  Major 
John  Campbell,  were  sent  to  you  by  Alderman  Cooper,  I  have  been 
furnished  with  Mr.  Hall's  report.  I  was  at  Washington  in  183 T 
and  1838,  mainly  for  the  purpose  of  attending  to  this  claim  while  it 
was  pending  before  the  committee  and  the  House,  and  am  therefore 
familiarly  acquainted  with  it ;  and  nothing  ever  surprised  me  more 
than  to  hear  that  it  was  resisted  on  the  ground  that  the  claim  had 
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been  settled  and  paid  prior  to  the  act  of  1833.  My  remarks  to  Mr. 
Hall,  in  the  letter,  intended  also  to  be  inspected  by  you,  applied  to  the 
only  view  in  which,  as  it  appeared  to  me,  such  ground  coald  possibly 
be  assumed.  Now,  sir,  another  John  Campbell,  who  has  been  settled 
with,  has  been  interposed  in  the  way  of  the  John  Campbell  who  was 
never  settled  with.  This,  and  another  mistake,  growing  out  of  the 
loss  of  papers  by  Mr.  Potter,  as  detailed  in  my  letter  to  Mr.  Hall, 
have  occasioned  a  strange  mistake  which  I  am  persuaded  I  could  set 
right.  There  never  was  a  more  just  and  holy  claim  than  that  of 
Major  Campbell's  heirs  in  this  case.  He  never  was  settled  tvUhy  and 
not  a  farthing  of  his  daim  from  1786  to  the  time  of  his  deaths  was  ever 
paid ;  and  his  last  act  before  his  death  was  to  authorize,  by  power  of 
attorney,  in  1797  or  1798,  his  friend  Mr.  DeGrove  (I  have  not  the 
papers  before  me,  but  believe  that  is  the  name,)  to  proceed  with  the 
prosecution  of  the  justice  withheld  and  denied  him.  All  the  account- 
ing officers,  and  committees  of  Congress,  have  uniformly  acted  on  this 
assumption,  because  it  was  the  fact ;  and  the  same  hard  fortune  which 
denied  him  a  settlement  and  payment  while  he  lived,  has  conjured  up 
a  fictitious  settlement  and  another  John  Campbell  when  dead. 

If  Congress  can  possibly  disregard  the  agreement  to  pay  interest  on 
revolutionary  debts,  expressly  pledged  by  the  resolutions  of  the  old 
Congress,  and  by  the  funding  act  of  1790 — a  contract  pledging  the 
national  faith — well  and  good  ;  but  it  is  hard  to  lose  a  just  claim  by 
an  error  like  this.  I  am  confident,  notwithstanding  the  loss  of  the 
papers  by  Mr.  Potter,  that  the  whole  matter  can  be  explained  so  as  to 
satisfy  Mr.  Hall ;  and  Alderman  Cooper,  I  understand,  will  take 
measures  to  do  so.  Not  only  can  the  mistake  about  the  John  Camp- 
bell settled  with  be  explained,  but  the  justice  of  the  claim  be  demon- 
strated so  that  no  doubt  can  remain  on  the  subject.  Every  committee 
has  been  satisfied  up  to  the  present  time  ;  and  nothing  but  misappre- 
hension has  led  to  a  contrary  conclusion  now. 

If  Mr.  Hall  and  the  committee  have  been  thus  misled,  I  know  they 
are  willing  to  be  corrected  and  to  set  it  right.  May  I  take  the  liberty 
to  suggest  to  you  to  see  Mr.  Hall,  and  postpone  action  on  the  matter 
for  the  present  ?  On  the  point  indicated,  and  on  others,  misappre- 
hensions of  fact  can  be  explained  that  will  alter,  I  am  persuaded,  the 
whole  complexion  of  the  report  of  Mr.  Hall. 

I  take  the  liberty  to  address  this  letter  to  you,  simply  from  my  con- 
nexion with  this  matter  formerly.  I  know  that  a  more  just  claim  was 
never  presented  to  Congress  ;  and  a  claim  of  such  amount  ought  not 
to  be  sacrificed  by  a  mere  mistake. 

With  great  respect,  your  humble  servant,  

G.  B.  SAWYER. 

Hon.  I.  I.  Roosevelt, 

House  of  Reps.  ^  Washington. 


January  19, 1842. 

Dear  Sir  :  The  above  is  a  copy  of  a  letter  which  I  have  transmitted 
to  Mr.  Roosevelt  this  morning.    The  report  of  Mr.  Hall,  which  my 
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brother  has  put  into  my  hands,  must  be  counteracted ;  this  letter, 
and  my  letter  to  Mr.  Hall  may  suspend  the  action  of  the  Hoose  upon 
this  unfortunate  report. 

Circumstances  growing  out  of  hopes  and  prospects  at  Washington. 
make  it  desirable  for  me  to  go  there.  I  am  confident  I  can  do  you 
good  there,  in  reference  to  this  matter,  and  probably  more  than  any 
other  individual  under  existing  circumstances.  But  the  perverse  for* 
tune  which  has  delighted  to  persecute  me,  pursues  me  still ;  and  I  am 
not  in  trim  to  go  there,  without  some  small  preliminary  outfit.  I  will 
not  trouble  you  or  mortify  myfelf  with  details  ;  but  if  I  could  go  there 
and  spend  the  time  necessary  to  put  your  matter  right,  I  could  ac- 
complish for  myself,  comfort  and  independence — killing  two  birds 
with  one  stone ;  at  least,  so  I  believe,  from  information  on  which  I 
rely. 

Bnt  in  any  event,  if  I  can  aid  in  having  the  justice  of  your  claim 
understood,  and  I  can  aid  you  by  letters  or  otherwise,  apprise  me. 

Yours,  truly, 

a.  B,  SAWYER. 

Alderman  Coopbr. 


MEMORIAL. 

To  the  honorable  the  Senate  and  House  of  Bepresentoitives  of  the  United 

States  in  Congress  assembled : 

The  memorial  and  petition  of  Margaret  Cooper,  Sarah  Eirk,  and 
Salina  Van  Antwerp,  heirs  and  legal  representatives  of  Major 
John  Campbell,  late  of  the  city  of  New  York,  respectfully  showeth : 
That,  at  the  commencement  of  the  revolutionary  war,  which  secured 
the  iudependence  of  these  United  States,  the  above  named  John  Camp- 
bell, a  native  of  the  State,  and,  at  that  time,  a  resident  of  the  city  of 
New  York,  the  father  of  your  petitioners,  was  engaged  in  a  lucrative 
and  extensive  business,  but  which  he  freely  sacrificed  to  aid  in  secur- 
ing the  independence  of  his  country.  Soon  atter  joining  the  army, 
he  received  the  appointment  of  assistant  deputy  quartermaster  general, 
in  which  capacity  he  continued  to  serve  until  the  close  of  the  war ; 
and  for  more  than  two  years  atterwards  remained  in  the  public  ser* 
vice,  in  charge  of  public  property,  and  in  performing  other  duties  as- 
signed him  by  the  government,  until  the  close  of  1785,  a  period  of 
nearly  ten  years. 

Your  memorialists  further  respectfully  represent,  that  immediately 
upon  the  termination  of  his  engagement  in  the  public  service,  their 
late  father  solicited  an  examination  and  settlement  of  his  accounts;  for 
which  purpose  he  attended  during  several  sessions  of  Congress,  which 
was  attended  with  great  expense  and  much  injury  to  his  personal  in- 
terests. To  substantiate  his  claims,  the  books,  papers,  and  other 
vouchers,  showing  their  justice  and  equity,  were,  by  him,  deposited  in 
the  War  OfiSce,  supported  by  numerous  testimonials  to  his  character 
and  services^  and  to  which  your  memorialists  beg  leave  respectfully  to 
refer. 
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Yonr  petitioners  further  represent,  that  in  the  year  1832,  your 
honorable  body  passed  a  bill  for  their  relief,  directing  that  their 
claims  should  be  settled  agreeably  to  the  principles  of  equity  and  jus- 
tice, and  from  which  your  memorialists  were  led  to  believe,  and  con* 
fidently  expected,  that  their  claims,  when  audited  by  the  proper  offi* 
cers,  whatever  the  amount  due  might  appear  to  be,  it  would  be  paid, 
together  with  the  accruing  interest  from  the  time  when  those  claims 
were  due  and  payable.  But,  to  the  extreme  disappointment  of  your 
memorialists,  it  appears  that  under  the  provisions  of  that  law,  the 
accounting  officers  did  not  feel  warranted  in  allowing  more  than  the 
simple  balance  which  they  found  to  be  due,  an  amount  which,  in 
fact,  would  scarcely  remunerate  the  heavy  expense  which  your  me* 
morialists'  late  father  and  themselves  have  been  put  to  in  prosecut- 
ing their  claims,  now  admitted  on  all  hands  to  have  been  justly  due 
nearly  half  a  century  ago. 

Your  memorialists  beg  leave  further  to  represent  to  your  honorable 
body,  that  they  are  all  now  far  advanced  in  years.  Your  first-named 
memorialist,  Margaret,  and  her  husband  John  Cooper,  have  both  passed 
the  period  whichh  ordinary  calculation  give  to  the  continuation  of 
human  life.  In  the  perilous  times  which  tried  the  principles  and 
patriotism  of  Americans,  the  latter  was  found  enlisted  in  the  same 
sacred  cause  to  which  Major  Campbell  devoted  the  prime  of  his  life. 
Salina  Van  Antwerp,  the  last  of  your  n^emorialists,  has  been  for 
many  years,  and  is  still,  a  widow.  To  them,  and  to  all  interested, 
any  further  delay  on  the  part  of  your  honorable  body,  in  extending  to 
them  the  relief  they  most  respectfully  solicit,  would,  in  reality,  oper- 
ate as  a  denial  of  justice.  Your  memorialists,  therefore,  pray  your 
honorable  body  to  pass  a  bill  for  their  relief,  by  directing  that  their  claims 
may  be  settled  as  if  certificates  had  issued  for  that  purpose  ;  and  your 
petitioners,  as  in  duty  bound,  will  ever  pray. 

Nbw  Yobk,  Jaivwoiry  16,  1838. 

Dbar  Sir  :  I  hope  I  am  not  trespassing  too  far  upon  your  time  and 
your  good  nature  in  submitting  the  following  statement,  and  asking 
your  opinion  upon  it. 

John  Campbell  was  assistant  deputy  quartermaster  general  in  the 
revolutionary  army  from  1776  to  1786,  ana  had  very  large  accounts  with 
our  government,  to  ihe  amount  of  half  a  million  ;  a  very  considerable 
sum  was  due  him,  but  it  was  never  settled  during  his  lifetime.  In 
1832,  Congress  passed  a  special  act  in  favor  of  his  heirs,  referring 
their  claim  to  the  Treasury  for  adjustment,  on  principles  of  justice  and 
equity;  they  allowed  $6,689,  which  sum  was  paid  to  the  heirs.  The 
balance  closed,  and  in  part  allowed,  was  for  actual  advances  to  the 
troops  of  money  and  property,  and,  on  every  principle  of  justice  and 
honesty,  ought  to  have  carried  interest;  but  by  a  mistake  in  drafting 
the  bill,  it  did  not  provide,  as  I  am  told  is  usual  in  such  cases,  that  the 
balance  should  be  liquidated  by  the  Auditor  on  the  same  principle 
as  it  would  had  the  origmal  certificate  been  issued  when  it  accrued;  and 
the  Auditor  did  not  think  proper  to  allow  interest,  though  he  remarked 
that  interest  ought  to  be  allowed ;  and  I  have  no  doubt  that  the  com- 
missioner so  intended,  and  that  either  the  draft  or  the  allowance,  so 
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far  as  interest  was  concerned,  was  an  orersight  ^nd  mistake  merely. 
At  first  the  heirs  thoaght  of  refusing  to  receive  the  money  and  getting 
the  claim  referred  hack  to  Congress ;  but  the  Treasury  officer  sug- 
gested that  they  had  better  reoeive  it  ufUh  a  reservcUion  of  the  daim 
for  ifUerealy  which  was  done  by  the  receipt  executed  at  the  time  to 
tho  Treasury  Department,  and  with  its  consent.  There  was  also  a 
claim  for  advanoes  made  by  Major  Campbell,  as  quartermaster,  to 
the  wagonmaster  and  foragemaster,  whose  accounts  or  claims  were 
assigned  to  Major  Campbell^  which  were  rejected^  by  the  Treasury 
officer. 

Feeling  agsrievedat  both  decisions,  the  claimants  have  memorialized 
Congress  again  to  extend  the  act  so  far  as  to  authorize  the  allowance 
for  the  interest,  and  the  petition  is  now  pending. 

From  my  general  information  and  recollection  of  the  course  of  such 
claims,  Congress  discriminates  between  such  as  arise  from  seryices, 
and  such  as  arise  from  advances  to  the  government,  allowing  interest  in 
the  latter  and  not  usually  in  the  former.  Besides  ten  years'  service 
Major  Campbell  sacrificed  his  whole  fortune  to  the  country,  in  and 
after  the  revolution,  and  more  money  has  been  expended  in  prosecu- 
ting and  getting  the  settlement  and  balance  than  this  money  amounts 
to.  The  refused  of  the  interest  is  unjust^  and  iti  this  case  extremely 
hard.  All  this  is  perfectly  obvious  to  any  fair  mind;  and  will  not 
Congress  rectify  it  ? 

What  I  wish  to  inquire  6f  you  is — 

1.  The  principles  which  govern  the  allowance  of  interest  by  Con«* 
gress,  and 

2.  The  probability  of  success,  and 

3.  Whether  it  would  be  expedient  for  the  claimants  to  find  an  agent 
to  look  up  papers  and  to  attend  to  the  claim  before  the  commissioner  ? 

The  claim  would  amount  to  some  $18,000,  and  the  claimants  are 
willing  and  anxious  to  incur  any  expense  which  might  promote  its 
success;  and  in  that  event,  my  brother  might  have  the  pleasure 
of  seeing  you,  for  the  above  statement  is  accurate  enough  for  these 
purposes.  I  regret  the  trouble  I  have  given  you,  but  1  do  not  fear 
that  it  may  not  be  in  my  power  to  do  you  as  good  a  turn  some  day. 
Yours  &c. 

Hon.  Hbmah  Allen. 

Sent  by  B.  M.  Field,  January  13,  1838. 


Thubsday,  January  20,  1842. 

Dear  Lucius  :  The  enclosed  letter  to  Mr.  Cooper  you  will  see  cou'* 
tains  the  copy  of  my  letter  to  Mr.  Boosevelt,  sent  this  morning,  and  a 
brief  note  to  Mr.  Cooper.  It  is  awkward  enough,  I  know,  but  I  can't 
help  it.  You  can  say  to  him  everything  that  is  necessary.  What  an 
abominable  report  Hall's  is  I  It  is  all  falsehood,  either  of  fact  or  prin- 
ciple. ^^  The  committee  have  gone  back  to  ascertain  the  nature  of  the 
claim  allowed  in  1833."  They  had  no  more  right  to  do  this  than  a 
party  to  impeach  a  judgment.  Then  he  puts  out  of  view  the  proof  in 
rickering's  letter,  and  others,  that  the  allowance,  was  fair,  and  that 
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the  claim  had  not  been  settled  before  1833.  The  $813,  which  he  says 
was  included,  was  not  allowed  in  1833.  Crosby's  statement  of  the  ac- 
coant  leaves  a  balance  against  Major  Campbell  of  $2,841,  bat  this  was 
eisduaive  of  his  pay  and  the  $813,  and  this  statement,  covering  all  his 
unsettled  transactions  with  the  government,  pnts  an  end  to  all  talk 
about  the  burnt  papers.  The  whole  questiQu  was  then  about  the  rate 
of  pay  y  which  the  Auditor  would  not  settle,  although  he  had  Picker- 
ing's authority.  He  imputes  the  delay  of  settlement  to  the  **  act  of 
Mr.  Campbell,"  and  says,  in  defiance  of  Crosby's  letter  and  Harri- 
son's, Pickering's,  &c.,  that  it  was  "  altogether  uncertain  whether 
anything  was  due  him."  All  of  them  treat  and  act  upon  the  assump- 
tion that  there  was  a  balance  due  him — the  amount  was  the  question  ; 
and  what  right  had  he  to  question  or  supervise  an  account  settled  at 
the  Treasury  at  the  time  the  vouchers  were  before  the  Auditor  ? 

Moreover,  the  balance  due  him  when  his  pay  was  allowed,  on  any 
principle  of  allowance,  surmounted  many  times  over  the  $1,103^  the 
registered  balance  he  finds,  proving  that  it  could  not  have  been  made 
to  Major  CampbeUy  but  to  another  person.  Then,  his  unworthy  insinu- 
ation about  the  original  papers  missing  from  the  files,  his  readiness  to 
talk  about  principles  of  law,  which  his  own  proceedings  violate,  and 
to  insinuate  that  perhaps  the  money  may  be  recovered  back  as  ^^  hav- 
ing been  paid  through  fraud  or  mistake."  There  is  scarcely  a  state- 
ment that  is  true,  or  an  inference  that  is  fair  ;  and  almost  everything, 
true  or  fair,  material  and  important  to  the  merits  of  the  claim;  seems 
to  have  been  studiously  kept  out  of  sight. 

All  this  could  be  set  right,  and  I  do  believe  that  I  could  convince 
Hall  of  his  wrong,  and  induce  him  to  correct  it.  I  know  him  well, 
and  although  fanatical  about  the  Virginia  claims,  I  don't  believe  him 
capable  of  deliberately  doing  or  persisting  in  wrong.  It  ought  to  be 
done  soon.  I  feel  confident  that  eight  or  ten  days'  hard  work  would 
enable  me  to  set  the  whole  matter  right.  I  would  instantly  collect 
the  papers  and  set  the  report  right,  see  personally  everybody,  get  the 
personal  introduction  of  Mr.  Taliafero,  Underwood,  &c.  Nor  would 
it  require  much  time  or  burdensome  expense.  I  am  confident  no- 
body could  do  as  much  good  as  myself  under  existing  circumstances. 
All  these  matters  you  understand,  and  it  Mr.  Cooper  thinks  so,  it  will 
gratify  him,  I  doubt  not,  that  I  would  be  enabled  to  kill  two  birds 
with  one  stone.  Possibly  I  could  relieve  him  of  a  portion  of  the  ex- 
pense. 

You  see  I  have  requested  Mr.  Roosevelt  to  stave  off  the  matter  for 
the  present. 

I  am  exceedingly  anxious  to  see  you  this  evening.  Do  call,  and 
bring  the  letters  from  Horace  and  home. 

Yours, 

G.  B,  SAWYER, 


Thursday  Evenikg,  Jidy  21,  1842. 

Dear  Sir  ;  I  was  in  hopes  to  be  able  to  say  to  you  that  I  could  with 
^  propruey  go  to  Washington^  but  I  cannot.     My  situation  forbids  it, 
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not  only  at  the  ciuitom-house  but  at  home.  I  hope  you  will  do  me 
juatioe  when  I  express  the  opinion  that  my  brother  will  be  able  to  do 
more  than  I  could  if  I  was  there.  He  is  better  acquainted  with  the 
members  of  the  committee  than  I  am,  some  of  whom  were  on  it  when 
that  committee  reported  last  in  faror  of  the  claim.  He  can  explain 
not  only  how  but  what  were  the  papers  which  are  now  supposed  to  be 
lost,  and  upon  which  the  act  of  1833  was  founded,  and  which  were 
before  the  committee  when  Mr.  Potter  made  his  report ;  and  these  let- 
ters will  satisfy  you  that  he  fully  understands  and  can  make  hnown  the 
merits  of  this  claim — a  claim  which  will  yet  be  allowed  and  paid. 
Bespectfully  and  sincerely,  yours, 

J.  L.  SAWYER. 
Alderman  Cooper. 


New  York,  AprU  12, 1850. 

Dear  Sir  :  You  have  without  doubt  noticed  the  decision  of  the  At- 
torney General  and  the  Secretary  of  the  Treasury,  (and  Mr.  Ewing 
has  confirmed  it  in  a  case  before  him,)  in  relation  to  the  allowance  of 
interest  on  claims  referred  iy  law  to  tne  accounting  officers.  The  OaU 
phin  claim  was  referred  to  them  for  settlement,  on  ^^  principles  of  jus- 
tice and  equity^'*  precisely  as  in  the  case  of  Major  Campbell's  heirs. 
Of  course,  if  that  decision  is  sustained  by  Congress,  your  claim  for  in- 
terest under  your  act  must  be  allowed. 

In  another  respect,  too,  your  case  is  identical  with  those  recently  set- 
tled :  for  in  them  the  principal  was  allowed  by  the  Auditor  but  not 
the  interest ;  that  was  presented  by  appeal  subsequently,  and  decided 
by  the  Attorney  General,  &c.,  as  a  distinct  smA,  independent  claim.  Of 
course  your  act  has  not  spent  its /one,  nor  can  it  be  exhausted  until 
the  interest  be  allowed  and  paid. 

It  seems  to  be  conceded  on  all  hands  that  Mr.  Crawford's  appeal 
will  be  decided  in  his  favor.  If  so,  it  settles  the  principle,  and  makes 
the  allowance  and  payment  of  the  interest  a  necessary  incident  of  the 
allowance  of  the  original  debt. 

Under  these  circumstances  it  strikes  me  that  no  time  should  be  lost 
in  demanding  your  interest. 

For  reasons  not  necessary  to  be  enlarged  upon  here,  I  regard  HalFs 
last  report  as  of  no  importance.  The  judgment  is  rendered ;  it  can- 
not be  impeached  in  a  suit  upon  it,  and  interest  follows.  The 
doctrine  of  the  law  is  now  the  rule  of  the  government  in  claims 
against  it 

I  am,  gratefully  and  respectfully,  your  friend  and  servant, 

JAMES  L.  SAWYER. 

Hon.  Neteb  Cooper, 

Burling  Slip,  New  York, 

Rep.  C.  C.  232—9 
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Treasury  Dbpartment, 
Comptroller's  Office^  March  18,  1857. 

Dear  Sir  :  In  your  letter  of  tbe  3d  you  propounded  a  question  to  me, 
which  I  endeavored  to  answer  on  the  Tth,  but  being  advised  on  the 
9th  that  your  proposition  was  not  fully  stated,  or  comprehended,  it  is 
restated  as  follows :  ^^  I  intend  to  present  a  case  of  a  disbursing  offi- 
cer whose  final  account  was  ready  to  be  closed,  with  a  considerable  bal- 
ance in  his  favor^  including  his  compensation  as  allowed  by  the  ac- 
counting officers,  but  was  kept  open  for  the  decision  of  the  head  of 
the  department  on  his  claim  to  a  higher  rate  of  compensation  than 
that  to  which  the  accounting  officers  thought  he  was  entitled.  The 
question  was  this  :  a  balance  having  been  ascertained  to  be  due  to  bim 
with  the  rate  of  compensation  to  which  there  was  no  objection  al- 
lowed ;  but  the  account  remaining  open  on  the  books,  waiting  for  the 
secretary's  decision  on  the  claim  for  additional  compensation^would  this 
condition  of  the  account  be  a  bar  to  the  payment  of  an  independent 
claim  to  which  no  objection  existed,  the  decision  on  the  other  claim  still 
pending  ?  In  answer  to  which  I  say,  in  my  opinion,  it  would  not 
oe  a  bar. 

Most  sincerely,  yours, 

ELISHA  WHITTLESEY. 

JosiAH  F.  PoLK,  Esq.,  Washington. 


To  the  JumoraUe  the  Senate  and  House  of  Representatives  of  the  United 

States  of  America  in  Congress  assenMed : 

The  memorial  and  petition  of  the  heirsand  legal  representatives  of 
Major  John  Campbell,  late  of  the  citv  of  New  York,  deceased,  an  as- 
sistant deputy  quartermaster  general  in  the  army  of  the  revolation, 
respectfully  represent :  That  John  Campbell  entered  the  revolutionary 
army  at  the  commencement  of  the  war  in  1776,  and  was  soon  after 
appointed  an  assistant  deputy  quartermaster,  the  duties  of  which  he 
continued  to  perform  until  finally  discharged  by  the  reduction  of  the 
army  in  1785,  two  years  after  the  close  of  the  war. 

That  the  sphere  of  his  duties,  the  city  and  State  of  New  York,  and 
his  high  character  and  efficiency  as  an  officer,  rendered  his  services 
arduous  and  important  during  this  whole  period ;  and  his  accounts 
with  the  government  were  necessarily  large  and  complicated,  but  that 
there  was,  at  the  close  of  his  service,  for  his  pay,  subsistence,  expen- 
ses, and  advances,  a  large  balance  in  his  favor. 

That  Major  Qenerals  Knox,  Heath,  and  McDougal,  Colonels  Hamil- 
ton and  Pickering,  his  excellency  George  Clinton^  Chief  Justice  Jay, 
and  other  distinguished  men  and  officers  of  the  revolution,  who  served 
with  and  personally  knew  John  Campbell,  bear  the  highest  and  strong- 
est testimony  to  his  highly  meritorious  character  and  faithful  services ; 
to  his  unblemished  integrity  and  devoted  patriotism,  and  to  the  ability 
and  fidelity  with  which  every  trust  confided  to  bim  was  performed 
during  the  whole  term  of  his  service  until  finally  discharged,  as  well 
as  during  his  whole  life. 
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That  soon  after  the  termination  of  his  service,  in  July,  1785,  Major 
Campbell  presented  his  accounts,  papers,  and  vouchers  for  settlement 
to  the  commissioner  for  settling  the  accounts  of  the  Quartermaster's 
department.  The  objection  then,  and  which  continued  to  be  urged 
during  his  life,  to  the  settlement  was,  that  Maj.  Campbell  had  de- 
livered his  accounts,  from  the  commencement  of  his  business  to  August 
1780,  to  Col.  Hughes,  his  official  superior,  who  had  required^  and  who 
had  a  right  to  require  them^  but  who  refused  or  neglected  to  render  his 
own  accounts  or  thosd  of  his  assistants  ;that  ultimately  Col.  Hughes's 
papers  were  destroyed  by  fire,  and  that  so  great  was  the  press  of  busi- 
ness in  the  department,  that  there  were  not  clerks  enough  in  its  em- 
ploy to  expedite  the  settlement  of  the  outstanding  accounts,  &c.,  &c« 

That  Major  Campbell  pressed  the  settlement  at  great  expense  of 
time  and  money,  in  every  way  in  his  power,  by  his  personal  attend- 
ance, by  the  production,  unreservedly,  of  all  the  papers  and  vouchers 
in  his  possession,  which,  in  1791,  he  lodged  in  the  hands  of  the  proper 
officers  of  the  government,  where  they  have  ever  since  remained ;  by 
filing  a  claim  at  the  Treasury  Department  to  prevent  the  operation  of 
the  statute  of  limitations,  by  journeys  to  Philadelphia,  by  appeals  to 
Colonels  Pickering  and  Hamilton,  and  others,  and  by  efforts  which 
were  unremitted,  and  which  were  only  terminated  by  want  of  means, 
broken  health,  and,  in  1798,  by  death  itself. 

That  your  memorialists,  confiding  in  the  justice  of  their  country  and 
of  its  representatives,  continued  to  prosecute  this  claim,  and  in  the 
year  1833,  Congres,  by  an  act  approved  the  second  day  of  March  of 
that  year,  directed  the  accounting  officers  of  the  Treasury  to  settle  and 
adjust,  ''  upon  principlea  of  justice  and  equity  y"  the  claims  and  accounts 
of  John  Campbell,  and  upon  the  same  papers  and  vouchers  lodged  by 
him  in  the  department  in  1791,  after  rejecting,  among  other  items,  the 
account  of  a  clerk  and  wagon- master,  certified,  allowed,  and  paid  by 
Major  Campbell  in  the  proper  discharge  of  his  official  duties,  being 
the  vouchers  lost  among  the  papers  of  Col.  Hughes,  those  officers  found 
a  balance  due  him  of  six  thousand  six  hundred  ninety-five  dollars  and 
twenty-one  cents,  which  was  paid  with  the  express  reservation  on  the 
part  of  your  memorialists  of  their  right  to  interest^  which  the  Auditor, 
according  to  his  understanding  of  the  '^  principles  of  justice  and 
equity,"  refused  to  allow  as  due  on  a  principal  which  he  was  compelled 
to  admit,  as  Congress  and  the  government  have  admitted,  had  been 
justlj  and  equitably  due  Major  Campbell /or  more  than  half  a  century. 
And  it  is  remarkable  that  this  act  of  the  2d  March,  1833,  is  one  of  the 
acts  particularly  referred  to  in  document  No.  42  of  the  House  of  Bep- 
resentatives,  2d  session  25th  Congress,  which,  from  its  peculiar  phra- 
seology, is  reported  to  the  House  as  one  on  which  interest  was  allowed 
and  paid. 

That  this  decision  of  the  Auditor  compelled  your  memorialists  again 
to  petition  Congress,  and  at  the  2d  session  of  the  25th  Congress,  a  bill 
(No.  651)  was  reported  by  Mr.  Potter,  from  the  Committee  on  Revolu- 
tionary Claims,  entitled  ^^  A  bill  in  addition  to  an  act  for  the  relief  of 
the  heirs  of  John  Campbell,"  requiriug  and  directing  the  proper  ac- 
counting officers  of  the  Treasury  to  review  the  settlement  of  the  accounts 
made  under  and  by  virtue  of  the  act  of  the  2d  March,  1833,  and  to 


132  ASBUBT  W.   KIBK. 

allow  interest  on  the  earn  found  due  as  if  certificates  had  been  issued 
therefor  on  the  first  day  of  August,  1785,  upon  which  bill  no  definite 
action  was  had,  and  was  left  on  the  files  of  the  House  among  the  un- 
finished business  of  that  Congress. 

That  the  resolution  of  the  old  Ooogress  of  the  23d  March,  1783, 
provides  that  the  officers  shall  be  entitled  to  receive  at  the  end  of  the 
war  their  five  years'  full  pay  in  lieu  of  half  pay  for  life  in  monej/y  or  in 
securities  on  interest,  as  Congress  shall  find  most  convenient.  That  in 
the  adjustment  partially  made  under  the  act  of  March,  1833,  above  re* 
ferred  to,  the  monthly  pay  of  Major  Campbell,  in  accordance  with  the 
opinion  and  certificate  of  Col.  Pickering,  the  quartermaster  general, 
was  fixed  and  allowed  at  seventy-five  dollars  per  month,  which  was 
the  first  recognition  by  the  government  of  his  right  to  that  rate  of.  pay, 
and  the  sum  then  allowed  had  reference  only  to  the  period  of  his  actual 
service,  and  not*  to  half  pay  or  commtUation,  under  the  resolution  of  the 
old  Congress,  neither  of  which  has  Major  Campbell  ever  received. 

Your  memorialists  would  further  respectfully  represent  that  in  the 
prosecution  of  this  claim  they  have  survived  their  father,  John  Camp- 
Sell  ;  his  daughter  Margaret  Cooper,  her  husband,  John  Cooper,  one  of 
the  soldiers  of  the  revolution,  and  the  husbani  of  Salina  Van  Antwerp, 
who,  with  Sarah  Eirk,  are  now  the  only  surviving  children  of  Major 
Campbell,  and  now  far  advanced  in  years ;  to  them,  and  to  all  in  in- 
terest, any  further  delay  on  the  part  of  Congress  in  the  settlement  and 
adjustment  of  this  claim  will  operate  as  a  denial  of  justice. 

Your  memorialists  therefore  respectfully  ask  of  Congress  the  passage 
of  an  act  directing  the  payment  ot  any  moneys  due  or  to  be  found  due 
John  Campbell  for  his  revolutionary  services,  whether  for  pay,  sub- 
sistence, expenses,  or  advances,  or  for  half  pay  orcommutation  therefor, 
in  the  same  manner  as  if,  when  the  same  were  due  and  payable,  cer- 
tificates had  been  issued  therefor,  in  such  terms  and  with  such  require- 
ments as  will  insure  to  your  memorialists  the  interest  as  well  as  the 
Erincipal  so  long  and  so  injuriously  withheld  from  their  ancestor  and 
is  leeal  representatives. 

And  as  in  duty  bound  your  memorialists  will  ever  pray. 

PETER  COOPER, 
On  behalf  of  the  heirs  of  John  Campbell. 

Nbw  Yore,  September ,  1839. 


To  the  honorable  ike  Senate  and  House  of  Bepreeeniatives  of  the  United 

States  in  Congress  assembled  : 

The  memorial  and  petition  of  Sarah  Eirk,  Salina  Van  Antwerp, 
and  John  Cooper,  the  husband  of  Margaret  Cooper,  deceased,  heirs 
and  lesal  renresentatives  of  Major  John  Campbell,  late  of  the  city  of 
New  York,  deceased,  respectfully  represents : 

That  at  the  commencement  of  the  revolutionary  war,  Major  Camp- 
bell, a  native  of  the  State,  and  then  a  resident  of  the  city  of  New 
York,  the  father  of  your  petitioners,  was  engaged  in  a  lucrative  and 
extensive  business,  which  lie  freely  sacrificed  to  join  the  army  and  aid 
in  securing  the  independence  of  his  country  ;  that  soon  after  joining 
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the  army,  be  was  appointed  an  assistant  deputy  quartermaster  general, 
and  as  such  continued  to  serve  until  the  close  of  the  war ;  and  for 
more  than  two  years  afterwards  he  remained  in  the  public  service,  in 
charge  of  the  public  property,  performing  the  duties  confided  to  him 
by  the  government  until  the  close  of  the  year  1785,  a  period  of  nearly 
ten  years. 

That  immediately  upon  the  termination  of  his  duties  in  the  public 
service,  Major  Campbell  solicited  an  examination  and  settlement  of 
his  accounts,  for  which  purpose  he  attended  during  several  sessions  of 
Congress,  at  great  expense  and  with  manifest  injury  to  his  personal 
interests.  To  substantiate  his  claims,  which  were  principally  for  ad* 
vances  made,  as  well  as  for  services  rendered,  his  books,  papers,  asd 
other  vouchers,  showing  their  justice  and  equity,  were  deposited  by 
him  in  the  War  Office,  supported  by  numerous  and  unquestionable 
testimonials  to  his  character  and  services ;  to  all  which  your  memorial- 
ists beg  leave  respectfully  to  refer  : 

That  from  the  close  of  the  war,  (as  well  as  from  the  termination  of 
his  public  service,)  until  the  >ear  1793,  Major  Campbell  continued  his 
unremitted  exertions  to  effect  with  the  government  the  settlement 
and  liquidation  of  his  claims  ;  but  from  that  year,  the  declining  state 
of  his  health  and  the  embarrassed  state  of  his  affairs,  in  consi>quence 
of  the  sacrifices  he  had  made  and  the  losses  he  had  sustained  m  the 
public  service,  deprived  him  of  the-  means  of  attending  himself  or  of 
employing  the  services  of  others  to  the  prosecution  of  that  object, 
when  his  claims  if  settled  would  have  been  funded  and  made  payable 
with  interest ;  and  in  the  year  1798  he  died,  leaving  only  to  his 
&mily  his  spotless  name  and  the  reversion  of  his  claims  for  advances 
and  for  his  long  and  faithful  but  unrequited  services  upon  the  govern- 
ment of  his  country,  as  their  inheritance. 

That  your  memorialists,  confiding  in  the  wisdom  and  justice  of  Con- 
gress, and  in  the  justice  of  their  claims,  continued  to  ])resent  them 
lor  decision  to  the  proper  tribunal,  and  upon  their  petition,  and  that 
of  Margaret  Cooper,  since  deceased,  Congress  in  the  year  1832  passed 
an  act  directing  that  these  claims  should  be  settled  upon  '^  principles 
justice  and  equity."  Your  memorialists  therefore  hoped  and  confi- 
dently believed  that  justice  would  be  done  them  ;  and  that  not  only 
the  sum  justly  their  due,  but  whatever  they  might  equitably  claim  as 
due,  would  by  the  proper  officers  be  awarded  and  paid  ;  and  that  the 
same  construction  would  be  given  to  this  act,  as  has  been  given  to 
acts  passed  for  the  settlement  of  similar  claims,  but  directing  such 
claims,  when  allowed,  to  be  paid  as  if,  when  due,  ^'  certificates  had  is- 
sued ;"  but,  to  the  extreme  aisappointment  of  your  memorialists,  the 
accounting  officers  of  the  Treasury  allowed  only  the  simple  balance 
which  they  found  to  be  due ;  an  amount  scarcely  sufficient,  in  fact, 
to  remunerate  the  heavy  expenses  to  which  Major  Campbell  and  your 
memorialists,  his  children,  have  been  subject  and  have  expended  in 
prosecuting  a  claim,  now  admitted  by  Congress  and  the  government 
to  have  been  **  justly  and  equitably"  their  due  for  more  than  half 
of  a  century. 

Your  memorialists  would  further  represent,  that  on  the  adjustment 
of  their  claim  under  the  act  of  1832  by  the  accounting  officers  of  the 
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Treasury,  the  acconnt  of  a  clerk  and  of  a  wagon-master  ;  both  of  wkich 
were  certified  and  allowed  by  Major  Campbell,  whose  duty  it  was  ta 
do  so,  and  which  had  also  been  paid  by  him,  were  rejected  ;  but  that 
when  the  sum  which  was  allowed  by  those  officers  was  finally  paid, 
it  was  received  with  their  consent  by  your  memorialists  with  the  fol* 
lowing  express  reservation  in  the  said  receipt  of  the  rights  of  your 
memorialists : 

^'Reserving  to  the  said  heirs  and  representatives  the  right  to  peti* 
tion  Congress  for  the  payment  of  the  interest  on  the  said  moneys  since 
the  same  were  due  and  payable  to  the  said  John  Campbell ;  the  same 
not  having  been  allowed  to  the  said  heirs  by  the  officers  of  the 
Treasury  in  the  adjustment  of  the  account.''  To  which  receipt,  in 
the  Treasury  Department,  your  memorialists  would  respectfully  refer. 

Your  memorialists  would  further  respectfully  represent,  that  in  the 
prosecution  of  this  claim,  they  have  survived  their  father  and  one  of 
his  daughters,  Margaret  Cooper,  whose  husband,  John  Cooper,  one  of 
your  memorialists,  has  already  passed  the  limit  ordinarily  allotted  to 
human  life,  and  who  during  the  perilous  period  which  tried  the 
principles  and  patriotism  of  his  country,  was  actively  engaged,  from 
its  commencement  to  its  close,  in  the  same  sacred  cause  to  which  their 
father  devoted  the  prime  of  his  life.  Salina  Van  Antwerp,  another 
of  your  memorialists,  has  been  for  many  years  and  still  is  a  widow  ; 
that  your  memorialists  are  all  very  far  advanced  in  years  :  to  them, 
and  to  all  in  interest,  any  further  delay  on  part  of  the  Congress  in 
extending  to  them  the  relief  they  now  most  respectfully  solicit,  would 
operate  as  a  denial  of  justice. 

Your  memorialists  therefore  pray  your  honorable  body  to  pass  an 
act  for  their  relief,  directing  their  claims  to  be  settled  as  if  when  due 
certificates  had  issued  therefor,  and  that  such  other  and  further  relief 
be  granted  them,  as  may  be  just  and  equitable.  And  as  in  duty  bound 
they  will  ever  pray. 

SARAH  KIRK. 

JOHN  COOPER. 

SALINA  VAN  ANTWERP. 

Nbw  York,  January^  1838. 


To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  of  America  in  Congress  assembled: 

The  memorial  and  petition  of  Margaret  Cooper,  Sarah  Kirk,  and 
Salina  Van  Antwerp,  heirs  and  legal  representatives  of  Major  John 
Campbell,  late  of  the  city  of  New  York,  deceased,  respectfully 
showeth : 

That  at  the  commencement  of  the  late  revolutionary  war,  the  said 
John  Campbell,  father  of  your  memorialists,  a  native  of  the  State, 
and  then  a  resident  of  the  city  of  New  York,  was  engaged  in  an  ex* 
tensive  and  lucrative  business,  but  wholly  participating  in  the  feel* 
ings  and  animated  by  the  spirit  of  those  who  at  that  eventful  period 
Toluntarily  hazarded  and  freely  sacrificed  their  personal  interests  and 
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every  selfish  consideration  to  defend  and  secnre  the  independence  of 
their  conntry,  he  relinquished  his  business,  entered  the  army  as  an 
assistant  deputy  quartermaster  general,  continued  to  serve  in  that 
capacity  during  the  whole  of  the  war,  and  for  more  than  two  years  after- 
wards remained  in  the  public  service,  in  charge  of  the  public  prop- 
erty and  in  the  discharge  of  other  duties  assigned  him  by  the  govern- 
ment until  the  latter  part  of  the  year  1785,  when  he  was  finally  dis- 
charged after  a  service  of  nearly  ten  years. 

Your  memorialists  would  further  respectfully  represent,  that  they 
feel  themselves  authorized^  and  in  justice  to  the  memory  of  their 
deceased  father  in  duty  bound  to  assert  that  the  various  and  import- 
ant truste  and  duties  confided  to  him  by  his  country,  through  all  the 
vicissitudes  of  her  most  arduous  conflict,  were  discharged  by  him  with 
an  untiring  zeal,  an  unwearied  activity,  and  an  unsullied  integrity 
which  commanded  for  his  long  and  faithful  services  the  unqualified 
approbation  of  many  of  the  most  distinguished  officers,  civil  and  mil- 
itary, connected  with  the  revolution  ;  to  which  testimonials  and  other 
documents  accompanying  this  memorial,  your  memorialists  would  re< 
spectfuUy  refer. 

And  your  memorialists  would  further  respectfully  represent,  that 
immediately  upon  the  termination  of  his  engagement  in  the  public 
service,  the  father  of  your  memorialists  solicited  an  early  examination 
and  settlement  of  his  accounts  with  the  government,  and  for  this  pur- 
pose attended  personally  several  successive  sessions  of  Congress,  at 
great  expense  and  to  the  great  injury  and  derangement  of  his  per- 
sonal interests,  but  without,  however,  effecting  the  settlement  so  much 
desired.  The  principal  objection  interposed  was^  the  destruction  by 
fire  of  the  books  and  papers  of  one  of  the  officers  under  whom  the 
father  of  your  memorialists  had  more  immediately  served  during  the 
war  ;  in  consequence  of  which  no  satisfactory  evidence  of  his  claim 
remained  in  the  proper  office.  To  obviate  this  difficulty,  he  caused 
the  books,  papers,  and  other  vouchers  of  his  claim,  then  in  his  pos- 
sesion, to  be  deposited  in  the  War  Office^  supported  and  strengthened 
by  the  testimonialstohischaracter  and  services,  and  to  the  justice  of  his 
claim,  accompanying  this  memorial,  and  to  which  your  memorialists 
have  already  referred. 

That  after  the  lapse  of  ten  years,  during  which  the  father  of  your 
memorialists  had  repeatedly  and  unsuccessfully  appealed  for  a  settle- 
ment of  his  accounts,  they  were  at  length  examined,  partially  adjusted, 
and  a  balance  reported  in  his  favor.  But  the  statement  of  this  bal- 
ance was  only  received  during  his  last  illness  almost  at  the  moment 
of  bis  death  ;  was  then  mislaid,  and  was  not  discovered  by  your  mem- 
orialists until  a  short  time  previous  to  their  late  application  to  Con- 
gress for  relief. 

That  since  the  death  of  their  father,  your  memorialists  have  at  dif- 
ferent times  endeavored  to  effect  a  final  settlement  of  his  accounts, 
and  after  many  years  of  delay  and  disappointment  were  so  fortunate 
as  to  obtain  from  the  Congress  of  the  United  States  an  act,  which 
passed  the  2d  day  of  March,  1832,  for  their  relief.  This  act  author- 
ized and  empowered  the  proper  accounting  officers  of  the  Treasury  to 
audit  and  adjust  upon  principles,  of  equity  and  justice,  the  claims  and 
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accounts  of  their  deceased  father,  for  his  services,  pay,  rations,  and 
expenditures  while  in  the  service  of  the  United  States  during  the  rev- 
olutionary war. 

That  the  proper  accounting  officers  of  the  Treasury  have  audited  the 
account,  and  have  reported  a  balance  due  to  your  petitioners  which 
they  admit  to  have  been  justly  due  to  their  deceased  father  more  than 
forty  years  ago,  without  being  in  their  opinion  authorized  or  empow- 
ered by  the  principles  of  justice  and  equity  to  make  any  other  or  ad- 
ditional allowance  by  way  of  interest  or  otherwise  to  the  sum  reported, 
for  losses  or  expenses  incurred  in  prosecuting  the  settlement  of  this 
claim,  or  from  the  delay  in  its  payment  now  admitted  to  have  been 
due  more  than  forty  years ;  and  when  the  claimant  and  his  repre- 
sentatives have  been  seeking  its  adjustment,  and  when  this  delay  has 
not  been  caused  by  any  neglect  on  their  part,  or  for  which  he  or  his 
representatives  can  justly  be  chargeable. 

That  although  the  act  passed  for  their  relief  contains  no  provision 
that  their  claim  shall  be  settled  in  the  same  manner  as  if  certificates 
had  been  regularly  issued  therefor,  at  the  time  when  the  same  was 
justly  due  and  ought  to  have  been  paid,  yet  that  in  justice  and  equity 
it  should  have  been  subject  to  the  same  construction  as  if  the  act  had 
contained  such  provision ;  and  that  in  the  opinion  of  your  memo- 
rialists their  claim  rests  upon  the  same  principles  as  the  cases  of  Sam- 
uel Ward  and  Doctor  Isaac  Ledyard,  for  whose  relief  acts  were  passed 
in  1830  and  1832,  to  which  acts  your  memorialistr  would  respectfully 
refer. 

Your  memorialists  would  therefore  humbly  pray,  that  an  act  may 
be  passed  directing  and  requiring  that  their  claim  shall  be  settled  in 
the  same  manner  as  if  certificates  had  issued  therefor  at  the  time 
when  the  same  was  justly  due  and  ought  to  have  been  paid.  Or  that 
interest  be  allowed  and  paid  from  the  time  when  the  said  claim  became 
justly  due  and  payable.  Or  that  such  other  or  further  relief  be  awarded 
in  the  premises  as  may  be  just  and  equitable. 

And  as  in  duty  bound,  you  memorialists  will  ever  pray. 

MARGARET  COOPER. 


New  York,  December  24,  1833. 


SARAH  KIRK, 

SALINA  VAN  ANTWERP. 


Washinoton,  D.  C,  September  7,  1858. 

Sir  :  I  have  this  day  filed  with  the  clerk  of  the  Court  of  Claims  a 
schedule  of  the  testimony  relied  on  to  sustain  the  claim  of  A.  Kirk 
and  others,  heirs,  &c.,  of  John  Campbell,  late  of  New  York,  with 
notice  that  the  testimony  on  the  part  of  the  claimants  is  closed.  The 
same  was  done  about  a  week  ago  in  the  case  of  Mrs.  Mary  Williams. 

Herewith  I  beg  leave  to  furnish  you  with  a  copy  of  claimant*s 
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brief,  in  the  case  of  Eirk,  &c.,  aforesaid,  to  which  I  will  thank  70a 
for  a  brief  in  response,  at  your  earliest  convenience. 

Very  truly,  yours, 

J.  F.  POLK, 
Coufkad  for  Claimants. 
B.  H.  GiLLEiT,.£sq., 

Solicitor  United  States  Court  of  Claims. 


IN  THE  COURT  OF  CLAIMS. 


AsBURY  W.  Kirk  and  others,  heirs  and  representatives  op  John 

Campbell,  vs.  The  United  States. 

PETinONER  8  BRIEF. 

Summary  of  the  facts : 

John  Campbell,  the  ancestor  of  the  petitioners,  served  the  United 
States  in  the  capacity  of  barrack  and  foragemaster  and  assistant  dep- 
uty quartermaster  general,  from  the  23th  of  December,  1776,  to  the 
25th  of  July,  1785.  His  first  accounts  for  disbursements,  to  1780, 
were  rendered  to  Colonel  fi.  Hughes,  his  principal ;  but  they  were 
destroyed  by  fire,  with  Colonel  Hughes's  own  papers,  before  a  settle- 
ment was  made.  The  others  he  rendered  to  the  Auditor  of  the  Treas- 
ury after  the  termination  of  his  services  ;  but  their  examination  was 
not  completed  till  about  the  last  of  December,  1792.  The  statement 
of  John  Crosby,  the  examining  clerk,  dated  the  31st  of  December,  1 792, 
shows  that  Major  Campbell's  debits  amounted  to  $48,148  81,  and  his 
credits,  for  disbursements  exclusively,  to  $45,307  78  ;  leaving  a  bal- 
ance against  him,  his  compensation  not  being  computed,  of  $2,841  03. 
This  iMilance  included  $813  21,  composed  of  several  items  which,  not 
being  considered  by  Crosby  sufficiently  vouched,  were  suspended,  but 
were  afterwards  allowed  and  passed  to  his  credit  in  the  settlement 
made  under  the  act  of  2d  March,  1833.  The  residue  of  said  balance, 
$2,027  82,  not  being  in  any  way  accounted  for  by  Major  Campbell,  it 
is  reasonable  to  presume  he  appropriated  to  his  private  purposes,  and 
it  was,  therefore,  a  lair  set-off  against  so  much  of  the  amount  of  com- 
pensation due  him  for  his  services.  When  Major  Campbell  entered 
into  the  service  of  the  United  States,  his  pay  was  stipulated  at  $76  per 
month  and  five  rations  per  day  for  himself  and  servant,  and  his  trav- 
elling expenses.  In  1782  the  pay  of  the  officers  of  the  Quartermas- 
ter's department  was^  by  a  new  arrangement,  very  much  reduced  ; 
and  Major  Campbell  wished  to  retire  from  the  service,  but  was  per- 
suaded to  continue.  *^  Major  Campbell's  continuance,"  says  Colonel 
Timothy  Pickering  the  Quartermaster  General,  '^  was  grounded  on 
what  I  conceived  well-founded  hopes  of  an  alteration  of  the  last  plan. 
His  character,  and  consequently  his  credit,  stood  so  high  as  to  enable 
him  to  render  important  services  to  the  army  in  the  State  of  New 
York,  where  he  was  well  known  ;  and  I  consider  him  entitled  to  much 
higher  pay  than  some  other  assistants,  whose  duty  was  much  circum- 
flcribed." 
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In  consideration  of  those  circamstances,  Major  Campbell  claimed  a 
higher  rate  of  pay  after  the  23d  October,  1782,  than  was  allowed  un- 
der the  plan  then  adopted,  and  he  referred  the  decision  of  the  case  to 
Colonel  Pickering  ;  and  Crosby,  the  examining  clerk,  erroneously  re- 
garded it  as  undecided  when  he  made  his  statement ;  ^'to  what  period, 
or  at  what  rate  his  pay  is  to  be  extended,"  says  he,  '*is  yet  to  be  fixed." 
Hence  in  consequence  of  his  misconception,  the  incomplete  condi- 
tion in  which  the  settlement  remained. 

Major  Campbell,  though  nearly  worn  out  with  delay^  disappoint- 
ment^ and  anxiety  ;  with  age  and  physical  infirmity  ;  his  pecuniary 
circumstances  greatly  impaired  by  the  long  neglect  of  his  domestic 
affairs,  and  by  long  and  expensive  journeys  in  pursuit  of  his  just 
claims  ;  chagrined  and  spirit-broken,  still  pursued  his  rights,  though 
with  flickering  energy,  till  a  little  while  before  his  death,  in  April^ 
1798  ;  having  previously,  however,  exeecuted  a  power  of  attorney  au- 
thorizing his  friend,  DeGrove,  to  prosecute  his  claims  against  the 
United  States. 

An  act  of  Congress  approved  the  2d  of  March,  1833,  (Statutes  at 
Large,  vol.  6,  private  laws,  p.  541,  ch.  104,)  authorized  and  required 
the  accounting  officers  of  the  Treasury,  ^'to  audit  and  adjust,  upon 
principles  of  equity  and  justice,  the  claims  and  accounts  ot  the  heirs 
and  representatives  of  John  Campbell,"  &c.,  and  to  pay  the  amount 
that  should  be  found  due,  &c.,  &c.  They  did  so  ;  but  refused  to  com- 
pute and  pay  the  interest  claimed,  and  for  which  this  action  is  insti- 
tuted, because  the  act  of  1833  did  not  in  express  terms  require  it,  and 
otherwise  it  was  contrary  to  the  usage  of  the  department.  (See  ex- 
hibit B,  No.  4.)  Application  was  then  made,  unsuccessfully,  to  Con- 
gress and  to  the  Treasury  department  for  an  allowance  of  the  in- 
terest on  the  amount  found  due,  as  is  set  forth  in  the  petition  with  the 
proceedings  thereon  at  large. 

By  this  settlement  made  in  pursuance  of  the  act  of  March  2,  1833, 
aforesaid,  the  accounting  officers  of  the  Treasury,  calculating  Major 
Campbell's  compensation  up  to  the  termination  of  his  official  duties 
as  recommended  by  Colonel  Timothy  Pickering,  at  that  time  the 
Quartermaster  General,  found  him  to  have  been  then  a  creditor  of  the 
United  States^  after  deducting  from  the  sum  total  in  his  favor  all 
proper  charges  against  him,  in  the  sum  of  |6,695  21,  and  which  was 
paid  to  his  heirs  and  representatives  as  aforesaid. 

THE  ARGUMENT. 

And  what  is  the  nature  of  this  claim  ?  It  is  a  claim  of  interest ; 
arising  from  that  which  was  due  and  remained  unpaid  to  John  Camp- 
bell, the  ancestor  of  the  petitioners,  for  services  done  for  the  United 
States  during  the  whole  period,  beginning  the  26th  of  December,  1776, 
and  ending  the  26th  of  July,  1786. 

One  point  only  seems  necessary  to  be  proved  to  establish  the  claim^ 
viz : 

That  Major  Campbell  was  a  creditor  of  the  United  States  at  the 
time  alleged,  and  within  the  purview  or  contemplation  of  the  resolu- 
tion passed  by  Congress,  the  3d  of  June,  1784,  declaring,  ''  That  an 
interest  of  six  per  cent,  per  annum  shall  be  allowed  to  all  creditors  of 
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the  United  States  for  supplies  furnished  or  services  done;  from  the 
time  that  the  payment  heeame  due." 

It  has  already  been  decided  by  the  Court  of  Claims,  in  the  case  of 
Thomas  H.  Baird  vs.  the  United  States,  that  this  resolution  of  3d 
Jane,  1784,  ''was  a  voluntary  contract  on  the  part  of  the  United 
States,  constituting  a  legal  claim  against  them  which  no  subsequent 
legislation  could  release  without  the  assent  of  the  other  part^" 

The  question  in  this  case  is  mainly  a  question  of  fact,  and  is  simply 
this ;  was  Major  Campbell,  at  the  time  of  his  deaths  a  creditor  of  the 
United  States,  as  the  petitioners  allege  ? 

The  evidence  chefly  relied  on  to  prove  this  allegation  is,  the  settle- 
ment of  the  claims  and  accounts  of  ''the  heirs  and  representatives 
of  John  Campbell,  late  of  the  city  of  New  York,  as  barrack  and  forage- 
master  andassistant  quartermaster  general,"  made  and  certified  by  the 
aocountiog  o£Scers  of  the  Treasury,  the  10th  day  of  June,  1833,  ''in 
pursuance  of  an  act  of  Congress  for  their  (the  said  heirs,  &c.,)  relief, 
approved  2d  March,  1833,"  an  authenticated  manuscript  of  which  is 
filed  with  the  papers  in  this  case^  and  is  referred  to  as  exhibit  B,  No.  4. 

In  connexion  with  this  settlement,  and  in  addition  thereto,  we 
would  also  fain  refer  to  the  testimony  which  was  before  the  accounting 
officers  when  they  came  to  their  decision  ;  but,  unfortunately,  a  part 
of  that  testimony,  it  appears,  perhaps  much, how  much  no  one  knows, 
has  been  irretrievably  lost.  (See  Mr.  Hall's  report.  No.  860,  Ho. 
Reps.,  2d  sess.  27  Cong.,  p.  2,  paragraphs  4-5,  and  pp.  29,  42,  and 
43,  and  the  original  affidavit  of  G-amaliel  B.  Sawyer,  deceased,  taken 
before  a  committee  of  Congress,  April  8,  1842,  filed  in  this  case,  and 
marked  as  exhibit  S.) 

Mr.  Hall,  in  the  report  just  referred  to  above,  endeavors  to  show 
that  a  final  settlement  of  Major  Campbell's  accounts  was  made  in  his 
lifetime,  and  the  amount  found  due  paid  to  him  in  certificates  of  reg- 
istered debt,  and  that  consequently  his  heirs,  &c.,  have  no  foundation 
for  their  claim.  Mr.  Hall's  allegation  rests  on  the  supposition  that 
there  was  no  other  John  Campbell,  of  New  York,  in  service  in  the 
Quartermaster's  department^  but  the  ancestor  of  these  claimants  ;  but 
the  papers  in  the  case  show  that  there  was  another. 

It  will  not  be  denied  that  were  Mr.  Hall's  conjectures  a  reality,  his 
conclusion  would  be  indisputable.  But  while  with  great  ingenuity 
he  labors  to  construct  a  solid  foundation  for  his  position,  he  acknowl- 
edges a  defect  in  it — the  absence  of  a  part  of  the  testimony  that  was 
in  the  possession  of  the  accounting  officers  when  their  settlement  was 
made — which  renders  it  totally  worthless. 

With  what  prospect  of  success  could  we  go  behind  the  decision  of 
the  accounting  officers  of  the  Treasury,  made  in  obedience  to  the  man- 
dates of  a  law,  in  search  of  the  facts  which  they  discovered,  destitute 
as  we  are  of  the  lights  that  guided  them  in  their  investigations? 

Under  these  circumstances  the  fact  of  the  indebtedness  ot  the  United 
States  to  John  Campbell,  according  to  the  finding  of  the  accounting 
officers  of  the  Treasury  as  aforesaid,  thus  constituting  him  a  creditor 
in  the  purview  of  the  resoluj^ion  of  3d  June,  1784,  must  stand  I  ap- 
prehend, as  res  adjudicata.  (See  14  Peters^  468,  and  decisions  of  Court 
of  Claims  in  the  case  of  Abel  Gay,  vs.  the  United  States.) 
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Bat,  if  the  Court  should  entertain  the  opinion — ^hardly  to  be  sup- 
posed— that  the  question  is  still  open  and  may  be  retested  on  its  mer- 
its by  the  evidence,  notwithstanding  the  want  of  some  of  the  original 
and  perhaps  material  testimony  which  led  the  accounting  officers  to 
their  conclusion,  we  are  not  destitute  of  rebutting  facts  and  arguments 
sufficient,  in  our  estimation,  to  withstand  successfully  anything  that 
can  be  adduced  to  overthrow  our  position. 

On  the  well-grounded  supposition,  however,  as  we  believe,  that  the 
court  will  sustain  the  position  that  Major  Campbell  was  a  creditor  of 
the  United  States,  according  to  the  finding  of  the  accounting  offloers 
of  the  Treasury,  in  pursuance  of  the  act  of  2d  March,  1833,  and  within 
the  purview  of  the  resolution  of  Congress  of  the  3d  June^  1784,  we 
proceed  to  show,  that : 

The  interest  should  be  computed  on  the  quarter-yearly  sums  of  pay, 
&c.,  due  to  Major  Campbell  from  the  termination  of  each  three 
months  when  payment  of  the  same  became  due  till  paid. 

This  seems  to  be  proper,  because  the  compensation  of  such  officers 
was  payable  quarterly  or  monthly,  and  the  examination  and  state- 
ment of  the  Auditor  of  the  Treasury,  dated  31st  of  December,  1792, 
(see  Mr.  Hall's  report,  No.  860,  pp.  12  and  13,)  was  a  virtual,  if  not 
an  actual,  liquidation  of  Major  Campbell's  salary  account ;  clearly 
showing  the  indebtedness  of  the  United  States  to  him.  His  account 
for  disbursements  was  then  examined,  the  result  ascertained,  andbal* 
ance  pronounced.  The  state  of  his  salary  or  pay  account  was  not  pro* 
nounced,  because,  says  John  Crosby,  the  examining  clerk,  '^  to  what 
period  or  what  rate  his  pay  is  to  be  extended  is  yet  to  be  fixed."  But 
in  this  he  erred.  What  are  the  facts  ?  The  question  had  been  re- 
ferred to  Colonel  Pickering,  the  Quartermaster  General,  and  he  had 
already  made  a  decision,  bearipg  date  February  11, 1792,  in  reference 
to  that  part  of  Major  (!)ampbeirs  services  which  came  within  his  own 
term  of  service  as  Quartermaster  General,  from  1780  to  July  25, 1785, 
and  which  Crosby  seems  to  have  disregarded  in  an  unaccountable 
manner.  Colonel  Pickering  says,  the  pay  of  Major  Campbell  ought 
to  be  allowed  until  the  25th  of  July,  1785.  True,'  he  does  not  say 
in  so  many  words,  at  what  rate  ;  but,  by  fair  implication,  the 
language  used  by  him,  viz  :  <'  he  ought  to  be  allowed  pay  during  the 
time  above  charged,"  could  only  mean  such  rate  of  pay  as  had  been 
previously  allowed.  (See  same  report,  No,  860,  referred  to  above,  p. 
21.) 

Now,  in  view  of  all  the  facts,  it  is  manifest  that  it  was  competent 
for  the  Auditor  to  have  stated  the  balance  due  to  Major  Campbell, 
with  mathematical  precision,  at  any  moment ;  for  as  to  the  beginning 
of  his  term  of  service  and  his  rate  of  pay,  &c.,  to  the  23d  of  October, 
1782,  they  must  have  been  well  known  to  the  department.  (See  Col. 
Pickering's  certificate,  dated  February  27,  1793,  printed  in  same  re- 
port, p.  20.) 

It  was  really,  then,  to  all  intents  and  purposes,  a  liquidated  account; 
for  there  was  nothing  at  all,  when  Crosby's  statement  was  made,  to 
hinder  the  Auditor  from  coming  to  precisely  the  same  conclusion  which 
was  arrived  at  by  the  accounting  officers  in  their  settlement  of  the 
same  accounts,  certified  the  10th  of  June,  1833.    And  a  law  maxim 
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that  will  never  be  obsoletei  is  :  **id  cerium  est  quod  redi  oertum  pa^ 
test:' 

No  argument  is  necessary  to  show  that  Major  Campbell  was  a  credi- 
tor of  the  United  States,  within  the  meaning  of  the  resolution  of  3d 
June,  1784.  The  language  of  the  resolution  itself,  viz :  ^'an  interest 
of  six  per  cent,  per  annum  shall  be  allowed  to  all  creditors  of  the 
United  States/or  supplies/urnished  or  services  doncj'  *  is  too  unambiguous 
and  comprehensive  to  admit  of  any  possible  diversity  of  construction. 
And  the  statement  of  the  accounting  officers,  the  10th  of  June,  1833, 
showing  that  he  was  a  creditor /or  services  dime^  is  equally  clear  and 
conclusive. 

The  plea  of  limitation  will  not,  I  presume,  be  urged  on  the  part  of 
the  United  States,  inasmuch  as  it  is  manifest  that,  had  the  claim  been 
barred  by  any  statute  of  limitation^  the  Auditor  of  the  Treasury  would 
not  have  examined  and  stated  it  in  1792,  without  a  word  in  reference 
to  such  an  impediment.  And  again,  had  such  a  bar  subsequently 
existed,  the  special  act  of  2d  March,  1833,  for  the  relief  of  the  heirs 
and  representatives  of  John  Campbell,  and  the  settlement  made  the 
10th  of  June,  1833,  in  pursuance  thereof,  would  have  removed  it 
effectually.  Moreover,  such  a  thing  was  incompatible  with  the  very 
nature  of  his  service,  and  therefore  could  not  have  been  intended  to 
apply  in  such  cases.  He  was  a  disbursing  officer ;  large  sums  of  pub- 
lic money  had  been  put  into  his  hands  for  disbursement  for  public 
Euri>oses  ;  his  term  of  service  had  expired ;  and,  instead  of  opposing 
arriers,  it  was  the  interest  of  the  government  to  afford  facilities  to  the 
settlement  of  his  accounts,  though,  at  a  remote  day,  on  the  principle  of 
the  old  adage,  of ' '  better  late  than  never. ' '  Nevertheless,  as  the  depart* 
ment  could  not  then  settle  his  accounts,  and  preferring,  under  such  cir- 
cumstances, to  retain  them  in  his  own  possession  till  such  time  as  the  ac- 
counting officers  might  be  ready  to  examine  them,  Major  Campbell, 
says  Mr.  Simmons,  (the  Auditor's  chief  clerk,)  *^  lodged  a  claim  in 
order  to  save  himself  from  being  barred  by  the  limitation  act  which 
was  then  nearly  expired  :"  and  this  was  deemed  sufficient. 

J.  P.  POLK, 
0/  Counsel  for  Claimant. 


New  York,  Jtdy^  19, 1791, 

I  do  certify  that  some  time  in  the  month  of  April,  in  the  year  1779, 
I  wae  employed  by  Colonel  Udny  Hay,  deputy  quartermaster  general 
of  the  State  of  New  York^  to  adjust  and  settle  the  accounts  of  John 
Campbell,  assistant  deputy  quartermaster  general  at  the  Continental 
village;  that,  on  or  about  the  1st  of  May,  of  the  said  year,  a  detachment 
of  the  British  army  took  possession  of  the  posts  of  Stony  and  Yer- 
planek's  points;  that  Maior  (General  McDougal,  the  then  commanding 
officer  at  Peekskill,  ordered  the  post  at  Continental  village  to  be 
evacuated,  and  that  Daniel  Carthy  and  myself  were  ordered,  with  the 
books  and  papers  belonging  to  the  said  Campbell,  to  a  place  of  security 
in  the  country,  there  to  finish  the  settlement  of  the  same,  which, 
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when  regularly  entered  under  their  respective  heads  and  completed , 
were,  with  the  vouchers  belonging  thereto,  delivered  hj  me  to  the 
«aid  Colonel  Udny  Hay,  at  Fishkill,  and  that  the  books  now  in  the 
possession  of  the  said  John  Campbell,  and  marked  with  my  signa- 
ture,  are  the  true  original  ones,  from  which  a  fair  copy  was  made  by 
me.  And  that  also,  to  the  best  of  my  knowledge  and  belief,  theboolu 
which  the  said  John  Campbell  has  in  his  possession,  which  are  in  the 
handwriting  of  the  said  Daniel  Carthy,  and  which  embrace  the  same 
period  of  time  as  those  do  which  were  copied  by  me,  weie  also  copied 
And  delivered,  with  the  vouchers,  in  like  manner  to  the  said  Colonel 
Udny  Hay. 

A.  MARSHALL. 

On  the  19th  day  of  July  1*791,  the  said  Amos  Marshall  did  solemly 
ewear  before  me,  that  the  facts  stated  in  the  aforewritten  certificate 
are,  to  the  best  of  his  recollection  and  belief,  true  and  fairly  repre- 
sented. 

JOHN  JAY. 


No.  1010. 

IN  THE  COURT  OF  CLAIMS. 


ASBURY  W.  KiRE,  ABIUNIBIRATOR  OF  JOHN  CAMPBELL,  DBCBASED,  V8.  ThB 

Unhed  States. 

Bemarks  on  the  Solicitor's  brief.     And,  first,  the  facts  : 

To  facts  first  and  second,  (as  understood  by  Solicitor,)  no  objection. 

3.  ''The  amount  actually  allowed  and  paid,"  says  the  Solicitor,  *'  is 
4*761  56  larger  than  the  amount  of  the  claim  specified  in  a  statement 
supposed  to  have  been  presented  to  a  committee  in  Congress  in  1830." 
{Record,  p.  25.) 

This  would  be  quite  immaterial  even  were  it  correct.  But  it  does 
not  appear  to  be  correct.  The  amount  actually  allowed  and  paid  by 
the  Solicitor's  own  showing,  was  |6,695  21,  and  this  agrees  with  the 
Becord,  p.  8  ;  which  the  amount  of  the  claim  specified  in  the  state- 
ment referred  to,  was  (exclusive  of  the  interest  which  was  claimed) 
^8,401  64.  (Becord,  p.  31.)  The  amount  of  the  claim  presented  to 
the  accounting  officers  of  the  Treasury  for  adjustment  under  the  act  of 
2d  March,  1833,  was,  besides  the  interest  claimed  thereoa,  $9,357  63. 
{Becord,  pp.  8  and  9.) 

4th.  If  Major  Campbell  failed  to  charge  himself  in  the  accounts 
examined  by  Crosby  with  advances  made  to  him  by  Hughes  and  others 
up  to  August,  1780,  so  neither  did  he  claim  credit  for  disbursements 
made  by  him  during  that  period.  Hughes's  accounts  were  destroyed, 
but  those  of  Colonel  Pickering  and  of  David  Wolfe,  were  not.  There 
was,  therefore,  nothing  to  hinder  the  accounting  officers  from  ascer* 
iaining  the  amount  advanced  by  the  two  last  named  officers  to  Major 
Campl«ll.  All  acquainted  with  his  great  probity  and  patriotism  were 
doubtless  satisfied  that  he  could  not  he  justly  charged  with  any  devia- 
tion from  the  line  of  the  strictest  rectitude  in  his  official  transactions. 
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HeDce  the  cheerful  acquiesceDcei  as  seems  manifest,  of  the  princi|)al 
officers  of  the  Treasury  in  his  own  statement.  But  Crosby  does  not 
say  the  amount  of  money  advanced  to  Major  Campbell  by  WolfOi  was 
unknown  to  him. 

5th.  The  Solicitor  says  :  ^'A  subsequent  settlement  of  Campbell's 
accounts  took  place,  and  all  his  accounts  were  adjusted  except  for  per- 
sonal services,  and  perhaps  these  also,  and  the  amount  of  |1,103  65 
was  found  due  him,  and  tor  which  he  received  a  treasury  certificate, 
dated  the  6th  of  March,  119^."     (Record,  pp.  22  and  24.) 

The  '^  Caropbell"  here  referred  to,  we  deny  to  have  been  Maj.  John 
Campbell,  the  assistant  deputy  quartermaster  general  of  New  York. 
And,  if  he  was  the  same,  we  deny  that  the  settlement  referred  to  was 
of  those  accounts  out  of  which  grows  this  claim. 

In  the  first  place,  the  testimony  in  this  case  shows  that  there  was 
another  person  of  the  name  of  John  Campbell  doing  service  in  the 
quartermaster's  department  in  New  YorK  during  the  revolution. 
(Record,  pp.  14  and  15.)  There  was  also  a  lieutenant  of  the  same 
name,  and  he  may  have  done  quartermaster's  duties,  as  officers  of  the 
line  were  not  frequently  detailed  to  perform  service  in  the  quarter* 
master's  department.  (Record,  Colonel  Pickering's  statement,  p. 
31.)  This  Lieutenant  John  Campbell  received  commutation  pay, 
(Record,  p.  15^)  and  the  certificates  he  received  in  payment  may 
have  been  exchanged  in  part  by  settlement  at  the  Treasury  Depart- 
ment for  certificates  of  registered  debt,  and  invested  in  the  public 
funds. 

Inasmuch,  however,  as  the  Treasury  '^  statement  of  funding  of  cer- 
tificates to  John  Campbell,  (Record,  p.  24,)  styles  him  simply  '^  John 
Campbell,  of  New  York,"  and  there  is  really  no  proof  to  inspire  be- 
lief that  the  assistant  deputy  quartermaster  general  was  intended,  the 
great  probability  is  it  was  the  lieutenant,  though  it  might  have  been 
the  wagon-master  bearing  the  same  name.  The  most  that  can  be  said 
in  favor  of  the  Solicitor's  position  (the  identity  of  the  two)  is,  that  it 
is  remotely  probable,  while  the  contrary  is  less  remotely  so. 

Supposing,  however,  that  the  Solicitor's  conjecture — or  opinion,  if 
you  please,  that  the  settlement  of  the  6th  of  March^  1793,  was  of  the 
accounts  of  Major  «(phn  Campbell,  the  assistant  deputy  quartermaster 
general — be  correct,  there  is  no  proof  whatever  that  it  emoraced  any  of 
the  items  he  designates,  or  any  part  whatever  of  the  account  exam- 
ined by  John  Crosby  and  reported  to  the  Auditor  the  31st  of  Decem- 
ber, 1792 ;  nor  is  there  any  reason  for  such  a  presumption,  and  no 
court  will  entertain  a  presumption  without  reason. 

On  the  contrary,  there  is  reason,  amounting  almost  to  demonstra- 
tion, for  the  truth  of  the  position  that  if  the  John  Campbell,  of  New 
York,  whose  account  was  settled  the  6th  of  March,  1793,  was  identical 
with  John  Campbell,  the  assistant  deputy  quartermaster  general,  and 
whose  services  in  that  capacity  have  given  rise  to  this  claim,  the  said 
settlement  of  the  6th  of  March,  1793,  was  of  claims  different  and  dis- 
tinct from  those  the  examination  of  which  was  reported  to  the  Auditor 
by  his  clerk,  John  Crosby,  the  31st  of  December,  1792,  and  communi- 
cated to  Major  Campbell  by  letter  from  the  Auditor,  dated  the  day 
following ;  and  this  we  will  proceed  to  show. 
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And,  firsts  we  will  repeat  what  has  been  stated  in  the  claimant's 
brief,  that  Major  John  Campbell,  the  assistant  deputy  quartermaster 
|;eneral,  had  other  claims  against  the  United  States  than  those  exam- 
ined and  reported  on  by  John  Crosby,  as  aforesaid.  The  papers  show 
that  he  had  assignments  from  some  of  the  persons  serving  under  him, 
and  in  his  letter  to  Colonel  Pickering,  dated  the  29th  of  August,  1792, 
he  complains  of  their  not  paying  his  printed  certificates ;  also,  in  let- 
ters of  the  11th  of  September  and  2d  of  November,  1792,  to  Colonel 
Hamilton,  he  complains  of  a  decision  against  allowing  interest  on  his 
'^  specie  claims." 

But,  could  any  doubt  remain  of  the  existence  of  this  fact,  it  is  settled 
beyond  all  question  by  the  note  of  the  Begister  of  the  Treasury  at  the 
foot  of  his  statement,  prepared  in  September,  1810,  ''of  all  claims 
which  have  been  adjusted  and  allowed  at  the  Treasury  Department, 
and  for  which  certificates  of  registered  debt  issued  in  virtue  of  a  law 
entitled  *'  an  act  providing  for  the  settlement  of  claims  of  persons  un- 
der particular  circumstances,  barred  by  limitations  heretofore  estab- 
lished, passed  on  the  27th  of  March,  1792,"  and  found  in  the  Ameri- 
can State  Papers,  vol.  19^  p.  406.     (See  Becord,  p.  23.) 

From  this  note  we  learn  that  said  statement  embraces  also  the 
claims  adjusted  and  allowed,  which  were  presented  to  the  treasury  to 
avoid  the  bar  to  their  settlement  and  allowance  created  by  the  act  of 
the  12th  of  February,  1793  ;  and  that  the  claim  of  John  Campbell,  of 
New  York,  settled  the  6tti  of  March,  1793,  was  one  of  these.  (Becord, 
p.  23.) 

This  act  of  the  12th  of  February,  1793,  created  a  bar  to  the  settle- 
ment of  all  claims,  with  certain  exceptions,  which  were  not  already 
barred,  and  which  should  not  be  presented  to  the  treasury  within  a 
limited  period.  Certificates,  then,  of  registered  debt  were  issued,  un- 
der this  act,  on  the  settlement  of  such  claims  only  as  were  presented 
to  the  treasury  within  the  time  prescribed.  The  act  was  intended  to 
effect  a  speedy  liquidation  of  all  outstanding  claims  against  the  United 
States,  (excepting  as  therein  excepted,)  which  had  originated  prior  to 
the  organi7/ation  of  the  federal  government ;  and  no  certificate  of  re- 
gistered debt  could  be  said  to  have  issued  under  it,  which  was  not 
based  on  the  settlement  of  a  claim  presented  to  th%  treasury  expressly 
to  avoid  the  bar  created  by  the  limitation  thereby  prescribed.  There- 
fore, it  is  not  possible  that  the  claim  of  John  Campbell,  settled  the 
6th  of  March,  1793,  under  this  act,  and  which  must  have  been  pre- 
sented to  the  treasury  after  the  12th  of  February,  1793,  and  to  avoid 
the  bar,  was  the  same  as  that  which  had  been  received  for  settlement 
at  the  treasury  long  before. 

Moreover,  this  note  of  the  Begister  affords  further  proof.  The  means 
whereby  he  distinguished  the  claims  coming  under  the  act  of  1793  from 
those  under  that  of  1792  was,  that  the  latter  applied  to  persons  of  the 
military  and  naval  departments  on  account  of  personal  services,  and 
all  that  were  not  of  this  description  came  necessarily  under  the  other 
act.  This  appears  to  be  evidence,  at  any  rate,  of  the  absence  of  all 
claim  to  personal  services  in  this  settlement.  The  claim  of  Major 
Campbell's  representatives  is  wholly  on  account  of  his  personal  ser- 
vices— his  pay  and  emoluments. 
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Bat  the  Solicitor  contonds  that  there  was  only  one  claim,  and  that 
it  was  barred  by  the  statutes  of  limitation,  and  nevertheless  was  set- 
tled and  paid  the  6th  of  March,  1793.  This  we,  of  course,  deny,  and 
will  argue  that  point  in  the  sequel,  only  observing  here  that  it  is  not 
to  be  presumed  that  the  accounting  officers  of  the  Treasury  would  re- 
ceive and  settle  a  claim  that  was  barred,  first  having  to  make  a  record, 
in  the  presence  of  the  claimant,  of  the  time  of  its  presentation — a  thing 
required  by  the  statute  itself  to  be  done  as  a  standing  testimony  to  its 
presentation  within  the  time  limited  by  that  act. 

But  there  is  another  reason  for  believing  that  the  claim,  whatever 
it  was,  that  was  settled  on  the  6th  of  March,  1793,  was  entirely  dis- 
tinct from  Major  Campbell's  quartermaster's  accounts,  examined  and 
reported  on  by  John  Crosby  the  31st  of  December,  1792,  and  which 
appears  to  us  be  of  itself  conclusive.     It  is  this  : 

.When  the  settlement  was  made  in  pursuance  of  the  act  of  March  2, 
1833,  the  accounting  officers  of  the  Treasury  were  the  same  that  pre- 
sided over  those  offices  in  1793.  They  considered  the  claim  settled 
by  them  under  the  act  of  March  2,  1833,  separate  and  distinct  from 
that  settled  the  6th  of  March,  1793.  Had  it  been  otherwise,  most 
assuredly  they  would  not  have  reported  a  balance  against  the  United 
States.  We  think  that  view  of  the  claims  was  clear,  without  other 
evidence  than  that  which  is  before  the  Court  of  Claims  ;  but,  if  there 
be  anyone  who  differs  with  us  in  this,  we  would  say  to  him,  those  ac- 
counting officers  had  testimony  in  the  case  which  we  have  not,  and 
could  all  that  evidence  be  now  adduced,  the  most  skeptical  could  not 
fail  to  be  satisfied — struck  with  the  force  of  this  argument  which  oc- 
curred to  him.  The  Hon.  Mr,  Hall,  we  are  aware,  in  his  adverse  re- 
port to  the  House  of  Representatives,  could  only  hope  to  evade  it, 
with  all  his  astuteness,  by,  what  we  feel  constrained  to  designate,  the 
absurd  supposition  that  when  the  settlement  of  June,  1833,  was  made, 
the  settlement  of  March  6, 1793,  was  entirely  overlooked  or  unobserved 
by  the  accounting  officers.  In  this,  however,  Mr.  Hall  may  be  said 
only  to  have  betrayed  an  ignorance  of  the  routine  of  practice  in  the 
settlement  of  accounts  and  claims  in  the  accounting  offices  of  the 
Treasury,  with  which  none  but  the  initiated  should  be  expected  to  be 
familiar.  In  this  light  it  may  be  excused  as  a  blunder — without  al- 
lowing it  any  force  whatever. 

Every  person  familiar  with  the  process  of  settling  claims  in  the  ac- 
counting offices  of  the  Treasury  knows  that,  the  first  thing  to  be  done 
— and  it  is  indispensable — is,  to  search  every  record  where  charges  or 
evidence  may  exist  against  the  claim.  There  is  no  clerk — there  never 
was  a  clerk — in  one  of  the  accounting  offices  of  the  Treasury,  who 
would  not  be  as  likely  to  omit  the  making  of  the  statement  itself  as  to 
omit  this  indispensable  duty;  for  it  is,  indeed,  a  pre-requisite  to  the 
statement. 

When  the  settlement  of  June,  1833,  was  made,  the  Auditor's  office 
contained — and  now  contains — (I  have  recently  seen  it  myself,)  the 
record  evidence  of  the  settlement  of  March  6,  1793.  It  is  not  to  be 
presumed  that  it  escaped  the  observation  of  the  accounting  officers. 
No ;  they  saw  it  unquestionably,  and  they  knew  it  had  no  connexion 
whatever  with  the  claim  they  had  in  hand  to  settle, 
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Besides  all  this,  the  examination  and  report  by  John  Crosby,  De- 
cember 31,  1792,  are  indisputable  facts,  and  taking  them  for  a  basis, 
as  the  accounting  officers  in  the  settlement  of  June,  1833,  did,  and  as 
they  must  necessarily  have  done  at  any  intermediate  period  had  a  set- 
tlement been  completed  after  December  31,  1792,  there  is  no  mode  of 
<x)mputation  whereby,  in  a  settlement  of  Major  Campbell's  quarter- 
master's accounts,  anything  like  such  a  result  as  that  of  the  settle- 
ment of  March  6,  1793,  could  be  produced,  unless  all  compensation 
for  his  services  were  excluded  ;  nor  even  then,  according  to  the  prin- 
ciples that  governed  the  accounting  officers  in  making  the  settlement 
in  pursuance  of  the  act  of  March  2,  1833. 

One  word  on  another  argument  of  the  Honorable  Mr.  ITall  will  con- 
clude all  we  have  to  say  on  this  point.  Mr.  Hall  says,  in  his  report, 
No.  860,  p.  6 : 

"  It  would  be  contrary  to  the  uniform  practice  of  the  accounting 
officers  to  issue  a  certificate  to  Mr.  Campbell  but  on  a  final  settlement 
of  his  accounts.  It  could  not  be  known  until  such  settlement  that 
anything  was  due  him,  and  it  would,  therefore,  have  been  a  plam 
violation  of  the  duty  of  such  officers  to  have  issued  such  certificate  on 
a  partial  settlement  or  for  an  independent  claim." 

This  is  not  strictly  correct,  and  Mr.  Hall  would  not  now  re-affirm 
it,  because  since  that  report  was  made  he  has  been  Second  Comptrol- 
ler of  the  Treasury  and  knows  better.  It  would  not,  indeed,  be  ac- 
cording to  the  practice — nor  would  it  ever  be  done — ^to  issue  a  certi- 
ficate of  a  balance  due  a  claimant  *'  on  a  partial  settlement ;"  but  it 
is  not  correct  that  it  could  not  be  known  until  a  find  setdement  that 
anything  was  due  him.  Strictly  and  properly  speaking,  there  is  no 
settlement  till  the  certificate  of  the  result  has  been  signed  by  the 
Comptroller ;  a  final  settlement  may  then  be  delayed  after  the  result 
has  been  actually  ascertained  and  determined.  It  may  be  ascertained 
and  settled  beyond  all  controversy  that  a  balance  is  due  to  a  disbursing 
officer,  and  yet  something  may  intervene  to  delay  the  completion  of 
the  settlement,  and  payment  of  the  balance  ascertained  to  be  due  to 
the  officer  will  be  suspended  till  the  certificate  has  been  signed  by  the 
Comptroller.  But,  if  such  officer  holds  an  independent  claim  against 
the  United  States,  and  in  the  meantime  presents  it  for  payment,  set- 
tlement and  payment  thereof  will  not  be  deferred  on  account  of  the 
incomplete  settlement  of  his  account  current  of  disbursements.  This 
we  know  to  be  true,  and  could  refer  to  cases  in  point :  and  it  is  sustained 
in  a  letter  of  the  Hon.  Elisha  Whittlesey,  Comptroller  of  the  Treasury, 
to  the  claimant's  attorney  in  this  case,  and  is  among  the  papers, 
but  was  inadvertently  omitted  in  the  case  in  printing  the  record. 

Now,  this  is  just  what  we  claim  in  the  case  of  Major  Campbell.  He 
was  a  disbursing  officer  ;  his  accounts  were  received  and  examined  at 
the  Treasury.  It  was  ascertained  that,  without  allowing  him  credit 
for  his  compensation,  a  small  balance  would  be  due  from  him  to  the 
United  States,  but  if  credited  with  the  amount  of  his  compensation 
for  services — to  which  all  admitted  he  was  entitled — a  considerable 
balance  was  due  to  him ;  and  the  completion  of  the  settlement  was 
deferred  till  Colonel  Pickering  should  decide  as  to  the  rate  of  pay  and 
the  length  of  time  he  should  be  allowed.     During  this  delay,  Major 
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Campbell  presented  an  independent  claim — if  that  which  was  settled 
March  6^  1793,  was  his — which  was  settled  and  paid  by  certificate  of 
registered  debt.  There  was  nothing  wrong  in  this.  There  was  no 
violation  of  law  or  the  practices  of  the  accounting  officers.  They 
knew  that  the  United  States  was  really  indebted  to  Major  Campbell 
in  a  considerable  sum,  to  be  determined  on  the  completion  of  the  set- 
tlement of  his  quartermaster's  accounts — delayed  from  no  fault  of  his ; 
why,  then,  withhold  payment  of  a  small  claim  entirely  independent 
of  the  other,  and  about  which  there  was  no  dispute  ?  It  was  settled 
and  paid  as  justice  demanded,  leaving  the  other  to  be  completed  at  a 
convenient  season. 

We  proceed  to  facts  6  &  7,  as  understood  by  the  Solicitor : 
In  these  the  Solicitor  affirms  that  four  items,  amounting  to  |1,811  24^ 
were  allowed  in  the  settlement  of  1833,  more  than  ought  to  have  been 
allowed — having  been  previously  allowed.     He  does  not  say  how  he 
makes  this  out,  and  we,  of  course,  deny  the  allegation. 

8th.  We  think  it  extremely  probable  that  the  settlement  of  1793 
included  all  of  Campbell's  accounts.  We  feel  confident  it  embraced 
no  part  whatever  of  the  accounts  examined  and  reported  on  by  John 
Crosby  December  31,  1792.  He  says  it  is  reasonable  to  presume  that 
Campbell's  accounts  were  all  adjusted  between  the  1st  of  January 
and  6th  of  March,  1793.  We,  on  the  other  hand,  think  the  pre- 
sumption altogether  unreasonable,  having  no  well  substantiated  fact 
to  sustain  it. 


HIS  ''legal  propositions. 


y  y 


First.  Considers  it  almost  certain  that  in  Crosby's  statement  Major 
Campbell  was  not  charged  with  all  the  money  he  had  received  from 
Pickering,  Wolfe,  and  Hughes. 

It  is  not  unlikely  that,  as  Hughes's  papers  had  been  destroyed  by 
fire,  Campbell's  own  statement  of  the  amount  received  from  him  had 
to  be  relied  OU;  and,  from  his  known  integrity,  the  presumption  is  he 
rendered  a  faithful  account.  As  to  his  receipts  from  the  other  two, 
they  were  both  living,  and  if  their  accounts  were  unsettled,  retaining 
Major  Campbell's  receipts  for  the  funds  received  of  them,  and  if  set- 
tled the  receipts  were  in  the  accounting  offices,  and  these  sums  passed  to 
their  credit  by  the  transfer  to  Major  Campbell  on  the  books  of  the 
Treasury,  and,  of  course,  were  carried  thence  to  his  debit  in  the  offi- 
cial statement.     It  is  not  to  be  presumed  that  this  was  neglected. 

The'presumption  is,  says  the  Solicitor,  that  the  settlement  of  1793 
^'  included  all  that  the  accounting  officers  determined  to  be  due  him.'' 

We  deem  it  quite  certain  that  the  settlement  referred  to  included 
all  that  the  accounting  officers  deemed  to  be  due  him  of  the  claim 
embraced  therein.  But,  as  before  stated,  if  this  was  a  claim  of  Major 
John  Campbell,  the  assistant  deputy  quartermaster  general,  we  deny 
that  any  part  of  his  account  for  disbursements  or  his  personal  services 
was  included  in  it.     If  it  was,  let  it  be  proved. 

The  Solicitor  says:  ''The  presumption  that  all  his  (Major 
Campbell's  accounts,  except  for  pay  proper,  were  then  (in  the  settle- 
ment of  1793)  closed^  is  not  rebutted  by  any  fact  in  evidence." 
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We  do  nol  deem  it  incumbent  on  us  to  rebut  by  facts  a  presump- 
tion raised  from  such  weak  circumstances  ;  but  if  it  were,  we  think 
the  facts  in  the  case  are  more  than  sufficient.  The  Solicitor  thinks 
the  circumstances  raise  a  presumption  in  favor  of  his  position.  We 
think  they  do  not,  and  consider  it  incumbent  on  him  to  sustain  his 
presumption  by  argument. 

Second. — We  agree  so  far  with  the  Solicitor  in  respect  of  the  power 
of  the  Court  of  Claims  to  review  the  decision  of  the  accounting  offi- 
cers, made  in  pursuance  of  a  special  act  of  Congress,  as,  that  the  court 
cannot  reverse  or  alter  that  decision  as  to  the  amount  of  principal 
found,  in  conformity  to  the  act,  due  to  the  representatives  of  John 
Campbell ;  but  we  hold  that  the  court  has  power  to  review  that  de- 
cision, so  far  as  to  inquire  and  ascertain  whether  or  not  the  require- 
ments of  that,  or  any  other  law  in  force  bearing  upon  the  case,  were 
observed  in  that  decision  ;  whether  the  claimant  or  the  United  States 
should  reap  any  advantage  from  it,  and  what  did  that  act  require  of 
the  accounting  officers?  It  required  that  they  should  ''audit  and  ad- 
just, upon  principles  of  equity  and  justice,  the  claims  and  accounts  of 
the  heirs  and  representatives  of  John  Campbell"  *  *  *  ''and 
that  the  amount  due,  when  ascertained  as  aforesaid,  be  paid,"  &c. 

Under  this  act  the  accounting  officers  were  not  required  to  exercise 
their  bare  discretion,  and  to  allow  to  the  claimants  what  might  appear 
to  be  right  and  proper  in  their  judgment,  upon  principles  of  equity 
and  justice.  Certainly  not ;  but,  to  audit  and  adjust  the  claims  and 
accounts  upon  those  principles,  and  to  tiscertain  in  that  way  the 
amount  due,  in  accordance  with  those  principles.  Not  what  they 
might  think  right  and  proper y  but  the  sum  actually  due,  already  so  ex- 
isting ;  to  develop  or  reveal  that  which  was  and  had  long  been  in 
being,  in  which  operation  they  were  to  be  governed  by  those  prin- 
ciples. 

No  right  in  behalf  of  the  claimants  was  created  by  this  act.  No 
debt  on  the  part  of  the  United  States  was,  in  any  contingency,  to  be 
created  by  it.  The  debt  on  the  part  of  the  latter,  and  the  rights  of 
the  claimants  on  the  other,  were  of  long  standing.  It  was  not  com- 
petent for  Congress  to  annul  those  rights,  or  to  avoid  the  responsibil- 
ity of  the  United  States,  had  it  sought  to  do  so.  These  rested  on  the 
immutable  principles  of  justice.  The  debt  was  coeval  with  the  ter- 
mination of  Major  Campbell's  services,  and  the  right  to  interest  had 
existed  from  the  time  the  payment  of  the  debt  became  due.  This  was 
a  vested  right,  by  virtue  of  an  act  of  Congress,  a  contract  of  which  the 
claimants  could  not  have  been  deprived,  even  had  the  act  directing  the 
settlement  expressly  forbade  the  payment.  The  allowance  of  interest 
to  all  creditors  of  the  United  States,  for  supplies  furnished  or  services 
done,  was  a  voluntary  contract  on  the  part  of  the  United  States,  for 
valuable  consideration,  "constituting  a  legal  claim  against  them, 
which  no  subsequent  legislation  could  release  without  the  assent  of 
the  other  party,"  and  so  this  court  has  decided.  Surely  the  Court  of 
Claims  can  review  any  settlem  ent  so  far  as  to  see  whether  or  not  such 
a  right  has  been  violated  or  neglected.  An  act  of  Congress  was  not 
necessary  to  secure  any  right  ^n  this  case ;  but,  as  the  United  States 
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could  not,  as  an  ineliyidual  could,  be  coerced  to  settlement,  an  act  be- 
came necessary  to  tbat  end  ;  so  far  it  was  essential,  and  no  further: 

And  it  may  also  be  observed,  that,  could  the  opinion  of  the  ac- 
counting officers  that  they  wore  precluded  by  the  usage  of  the  depart- 
ment from  certifying  the  amount  of  interest  actually  due,  and  paying 
the  same,  be  construed  to  have  an  adverse  bearing  upon  the  claim,  it 
should  be  remembered,  they  do  not  say  that  interest  ought  not  to  be 
paid.  Their  language  is  :  '^  The  rules  of  settlement  at  the  Treasury 
do  not  permit  the  allowance  of  interest,  except  where  it  is  specially 
provided  for  in  cases  of  contract,  or  expressly  authorized  by  law.  Con- 
sequently, the  item  of  interest  charged  by  the  claimants  has  been 
deemed  inadmissable." 

^*  Consequently."  That  is,  they  deemed  the  item  of  interest  charged, 
inadmissable  ;  not  beciiuse  it  was  wrongfully  charged  and  ought  not 
to  be  paid,  upon  principles  of  equity  and  justice,  but  because  the 
rules  of  settlement  at  the  treasury  did  not  permit  the  allowance  of  in- 
terest at  all,  excepting  ^'  when  it  is  specially  provided  for  in  cases  of 
contract,  or  expressly  authorized  by  law/* 

Now,  although  we  think  that,  had  no  law  then  existed  expressly 
authorizing  the  allowance  of  interest  in  such  cases.  Major  Campbeirs 
representatives  were  entitled  to  it  ''upon  principles  of  equity  and 
justice,"  (and  we  believe  the  accounting  officers  thought  so  too.)  We 
find  no  fault  with  those  accounting  officers,  in  the  view  they  took. of 
the  case  for  their  decision.  Manifestly  they  were  under  the  impres- 
sion that  the  allowance  of  interest  was  not  expressly  authorized  by 
law^  or  they  would  have  computed  and  paid  it ;  for  that  was  one  of 
the  exceptions  to  the  rules  expressly  stated  by  them.  With  their 
impression  as  to  this  absence  of  a  law  to  justify  the  allowance,  there 
was  no  alternative  tor  them.  However  just  and  equitable  they  might 
have  deemed  the  allowance  of  interest,  the  rules  of  settlement  of  the 
Treasury  were  imperative,  and  were  a  law  to  them.  They  could,  there- 
fore, only  send  the  claimants  back  to  tbat  power  which  can  suspend 
or  set  ASiDB  the  rules  of  the  departments  at  pleasure.  But,  the  claim 
we  set  up  to  interest  requires  no  act  of  Congress  to  legalize  its  allow- 
ance«     An  upright  column  needs  no  prop. 

Thibb.  The  Solicitor,  in  his  third  proposition,  says  we  make  a 
new  claim.  This  we  disclaim.  We  are  only  contending  for  the  in- 
terest which  has  been  claimed  from  the  day  that  payment  of  the  debt 
became  due. 

We  think  that  our  preceding  remarks  are  a  sufficient  reply  to  every- 
thing else  contained  in  this  proposition. 

FouBTH  proposition  of  the  Solicitor,  to  the  claim  to  interest  under 
the  resolution  of  3d  June,  1784,  the  Solicitor  makes  three  answers. 

In  his  first,  he  denies  that  the  resolution  is  a  law  of  Congress  and 
binding  upon  the  United  States. 

He  will  not  deny  that  it  was  a  law  of  Congress,  under  the  confeder- 
ation, and  before  the  adoption  of  the  federal  Constitution.  The  first 
section  of  the  sixth  article  of  that  Constitution  reads  thus :  '^All  debts 
contracted,  and  engagements  entered  into,  before  the  adoption  of  this 
Constitution,  shall  be  as  valid  against  the  United  States  under  this 
Constitution  as  under  the  confederation. 
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The  question  then,  between  the  Solicitor  and  ns,  is  :  Whether  or 
not  the  resolution  of  3d  June,  1784,  declaring  that  an  interest  of  six 
per  cent,  per  annum  i^hall  be  allowed  to  all  creditors  of  the  United 
States,  for  supplies  furnished  or  services  done,  from  the  time  the  pay- 
ment became  due,  was  ^'an  engagement  entered  into  "  on  the  part 
of  the  United  States  with  their  creditors  ?  The  Solicitor,  it  would 
seem,  denies  that  it  was  such  an  engagement ;  or,  if  not  so,  denies 
that  it  was  valid  under  the  confederation  ;  for,  if  it  was  such  an  en- 
gagement, and  valid  under  the  confederation^  it  necessarily  follows^ 
u'om  the  force  of  the  language  of  the  constitution,  that  it  is  valid 
against  the  United  States  under  that  instrument.  It,  however,  is  un- 
necessary to  argue  this  point,  we  think,  the  court,  according  to  our 
understanding  of  the  cases,  having  decided  in  favor  of  the  binding 
force  of  the  resolution.  If  we  are  mistaken  in  this,  we  shall  feel  con- 
strained to  admit,  that  the  main  foundation  of  our  cause  has  proved 
illusory  and  vain.  We  call  attention  particularly  to  the  opinion  of 
the  court  in  the  case  of  Thomas  H.  Baird,  vs.  the  United  States, 
pages  4  and  5. 

The  Solicitor  says  also  in  that  same  answer  ^'If  it  (the  resolution  of 
1783)  had  been  binding,  Campbell's  account,  and  the  interest  claimed, 
would  have  been  payable,  and  could  have  been  paid,  without  the  act 
of  Congress  of  1833,  in  the  usual  mode  at  the  treasury." 

We  thank  the  Solicitor  for  this  admission.  It  is  certainly  true  that 
'*  Campbell's  account  and  the  interest  were  payable  ;"  and  it  is  equally 
true  that  they  ought  to  have  been  paid.  And  doubtless  they  would 
have  been  paid  had  a  settlement  been  completed  at  the  treasury.  But 
a  settlement  could  not  be  procured  of  the  department  by  the  claim- 
ants, and,  as  we  have  said  before,  it  was  to  effect  a  settlement  that 
the  act  of  Congress  was  solicited  and  passed.  And  without  an  act 
there  was  no  appropriation  out  of  which  it  could  be  paid. 

The  Solicitor  says,  there  is  no  evidence  that  the  claims  were  ever  pre- 
sented at  the  treasury  after  the  6th  March,  1793. 

They  did  not  require  to  be  presented,  being  already  there  with  the 
evidence  of  record  of  an  examination  and  unfinished  settlement.  Had 
it  been  deemed  important,  testimony  could  have  been  adduced  to  prove 
the  fruitless  application  at  the  treasury  of  the  representatives  of  Major 
Campbell  for  a  settlement  before  they  applied  to  Congress  for  an  act* 

2d.  His  second  answer  is,  '^  that  accounts,  until  liquidated,  never 
carry  interest." 

The  Solicitor  cites  various  authorities  to  sustain  his  positiim ;  but  as 
he  admits  the  case  to  be  different  where  there  is  a  statute  to  the  con- 
trary, we  deem  any  remark  concerning  them  unnecessary,  as  it  is  on 
the  statute  that  we  rest  our  position. 

The  case  is  similar  to  one  we  will  suppose :  A  State  enacts  a  law 
that  an  interest  of  six  per  cent,  per  annum  shall  be  allowed  to  all  per- 
sons for  materials  furnished  or  services  rendered  in  the  erection  of 
buildings,  from  the  time  payment  shall  become  due.  A  wealthy  man 
employs  a  number  of  persons  to  build  him  twenty  houses.  They  per- 
form the  undertaking.  While  the  work  is  in  progress  the  proprietor 
f^ays  them  a  small  part  of  their  earnings  in  money,  goods,  and  the 
ike,  keeping  a  running  account  with  each  man.     On  the  completion 
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of  the  buildings  some  of  the  workmen  are  paid  off ;  others  are  not. 
They  repeatedly  demand  a  settlement  and  are  put  off.  Time  rolls  on, 
and  the  patience  of  these  creditors  having  been  exhausted,  they  bring 
suit  against  their  employer,  and  after  many  years  of  perplexing  and 
vexatious  delay  a  settlement  is  effected  under  an  order  of  court,  and 
judgment  is  inevitable.  What  would  the  court  say  to  the  plea  that 
the  debt  cannot  carry  interest  because  the  claim  had  never  been  liqui- 
dated ?     And  this  is  our  case. 

The  gist  of  the  matter  is  this:  when  did  payment  become  due? 
We  say  it  was  when  the  service  terminated,  and  we  think  the  court 
will  say  the  same  thing. 

Third  answer.  The  Solicitor  says  the  question  of  right  to  interest 
has  been  adjudicated  and  determined  against  the  claimants ;  that  it 
was  presented  by  them  to  the  accounting  officers  in  1833,  and  they 
held,  under  the  law,  that  the  claimants  were  not  entitled. 

Not  precisely  so.  The  statement  of  the  accounting  officers  does  not 
show  this.  It  shows  that  they  considered  themselves  precluded  by 
the  rules  of  settlement  at  the  treasury  from  allowing  interest  in  the 
absence  of  contract  or  law  expressly  requiring  it ;  therefore,  as  is 
manifest,  they  did  not  consider  the  question  of  right  to  interest  on  the 
principles  of  equity  and  justice,  and  quite  overlooked  the  law  of  the 
3d  of  June,  1784.  This  decision  of  the  accounting  officers  he  con- 
siders conclusive  upon  the  claimants,  because  the  accounting  officers 
were  a  special  tribonal,  clothed  with  full  power  over  the  subject* 
matter. 

We  deny  this,  and  repeat  what  we  said  before,  that  Congress  could  not 
delegate  power  to  the  accounting  officers,  which  it  did  not  itself  possess. 
The  right  of  the  claimants  to  interest  on  the  amount  due  from  the 
United  States  was  a  vested  right  over  which  Congress  itself  had  no 
control.  The  most  it  oould  do,  and  all  that  it  did,  was  the  directing 
of  the  accounting  officers  to  settle  the  claims,  and  ascertain  the  amount 
duo.  And  this  was  to  be  done  not  under  the  restraint  of  the  rigid 
roles  of  law,  but  the  guidance  of  the  principles  of  equity  and  justice  ; 
the  operation  of  which  was,  of  course,  alike  to  both  parties.  John 
Campbell  had  rendered  no  service  subsequent  to  the  termination  of  bis 
office  as  assistant  deputy  quartermaster  general,  the  25th  of  July, 
1785,  and  his  representatives  had  preferred  no  new  or  additional 
claim  ;  consequently,  whatever  sum  the  accounting  officers  discovered 
or  brought  to  light  in  1833,  as  due  to  his  representatives,  was  due  to 
their  ancestor,  John  Campbell,  when  his  services  terminated,  the  25tli 
of  July,  1785,  and  such  finding  of  the  accounting  officers  Congress, 
by  its  act^  had  agreed  to  abide  by.  And  we  hold  that  the  sums  so 
ascertained,  carried  interest,  necessarily,  by  virtue  of  the  resolution  of 
June  3,  1784,  from  the  25th  July,  1785,  the  time  when  the  payment 
became  due.  • 

F^h  legal  proposition  of  the  Solicitor. 

Under  this  head  he  attempts  to  show  that  the  claim  was  barred  by 
every  statute  of  limitation  enacted  prior  to  that  of  1798,  which  re- 
ferred specially  to  credits  on  the  books  of  the  treasury. 

We  deny  that  it  was  ever  barred  at  all.  We  deem  it  altogether 
immaterial  at  this  day  whether  the  *'  claim  "  which  Simmons  says^ 
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was  lodged  by  Major  Campbell  to  save  him  from  the  effects  of  the 
statute  of  limitation  then  nearly  expired,  was  equivalent  to  such  an 
abstract  as  the  resolution  of  1787  required,  or  not ;  and  equally  un- 
necessary to  inquire,  now,  whether  or  not  such  an  abstract  was  pre- 
sented ;  because,  from  the  facts  in  the  case^  we  miMt  presume,  if  Major 
Campbell's  accounts  were  thought  at  that  day  to  come  within  the  par- 
view  of  the  resolution  of  1785,  or  of  17H7,  that  nothing  was  wanting 
which  was  requisite^  in  presenting  them  to  the  treasury,  to  place  them  be* 
yond  the  bar  created  by  those  resolutions.  We  care  not  now,  when  or  how 
they  got  into  the  treasury.  It  is  enough  for  us  to  know,  as  we  do,  that 
they  were  received  at  the  treasury  for  settlement ;  were  the  subject,  after 
having  been  so  received,  of  a  protracted  correspondence  between  Major 
Campbell  and  the  Secretary  of  the  Treasury^  and  Colonel  Pickering 
also,  the  then  late  Quartermaster  General,  who  united  their  efforts 
with  those  of  Major  Campbell  to  effect  the  settlement  of  these  accounts; 
that  they  were  at  length  examined  by  the  Auditor's  clerk,  and  the  re- 
sult communicated  by  the  Auditor  himself  to  Major  Campbell,  the  Ist 
of  January,  1793  ;  and  all  this  without  the  slightest  intimation  from 
any  quarter  that  they  were  affected  by  any  act  of  limitation.  This, 
we  say,  is  enough,  had  they  been  of  a  character  to  be  affected  by  those 
statutes,  to  show  conclusively  that  tbey  were  not  barred  by  the  statute 
of  1785,  or  that  of  1787.  These  accounts  had  been  received,  and  had 
been  waiting  for  settlement  in  the  treasury  long  before  the  act  of  1792 
(which  really  had  no  reference  to  this  class  of  cases)  had  passed  ;  and 
had  been  examined  and  reported  on,  in  part,  before  the  statute  of 
1793  was  enacted  ;  consequently,  it  was  not  possible  that  said  accounts 
could  be  affected  by  these  statutes.  Without  intending  any  disrespect 
for  the  Solicitor,  we  must  say  it  would  be  an  absurdity  to  suppose  that 
a  statute  declaring  that  claims  not  presented  to  the  treasury  before  a 
certain  day,  should  not  be  settled  or  allowed,  could  have  any  bearing 
whatever  on  a  claim  which  had  been  presented  and  received  at  the 
treasury  for  settlement  before  the  statute  was  enacted. 

The  Solicitor  admits  that  if  the  settlement  of  the  accounts  of  Major 
Campbell  was  barred  by  the  statutes  of  limitation,  the  bar  was  removed 
by  the  act  of  1833,  requiring  the  accounting  officers  to  settle  them  and 
pay  what  was  due,  but  so  far  only  as  the  amount  of  principal  reported 
by  them  to  be  due.  We  hold  that  the  failure  of  the  accounting  offi- 
cers to  calculate  and  pay  the  interest  cannot  impair  the  right  to  interest 
which  the  claimants  enjoyed  under  a  statutory  provision  in  the  nature 
of  a  contract,  which  had  never,  in  this  case,  been  fulfilled,  and  which 
it  was  not  competent  even  for  Congress  to  set  aside  without  the  consent 
of  the  claimants.  The  accounting  officers  were  not  clothed  with  dis- 
eretionary  power  over  the  question  of  interest,  to  allow  it  or  not  as 
they  might  see  fit,  according  to  their  understanding  of  the  principles 
of  equity  and  justice.  Nor  was  it  competenlj^or  Congress,  in  this  case, 
to  clothe  them  with  such  power.  Had  they  possessed  such  power,  and 
it  might  have  been  conferred  upon  them  had  there  been  no  previous 
statutory  agreement  on  the  part  of  the  United  States  to  allow  interest, 
and  possessing  it,  they  had  decided  that  the  claimants  were  not  enti- 
titled,  then,  indeed,  there  would  be  an  end  of  the  matter.  But  no 
£uch  discretionary  power  was  given  them ;  and,  had  it  been,  it  would, 
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under  the  circamstances,  have  been  a  nullity.  But  had  the  claim  been 
previously  barred,  as  the  Solicitor  contends  it  was,  and  the  act  of  1833 
had  required  the  accounting  officers  nqt  to  exceed  a  certain  sum  in 
their  allowance,  the  principal^  for  instance,  the  claimants  would  be 
precluded  from  obtaining  anything  beyond  such  amount,  both  of  prin- 
cipal and  interest.  It  was  not  so,  however,  im  this  case.  And  sup- 
posing the  claim  to  have  been  barred,  and  the  bar  to  have  been 
removed  without  restriction  by  the  act  of  1833,  certainly  it  released  the 
interest  as  well  as  the  principal;  for  the  interest,  under  the  resolution 
of  1784,  was  as  much  a  part  of  the  claim  and  of  the  debt  as  the  prin- 
cipal. This  will  not  be  denied ;  and  the  Solicitor's  position  falls  to  the 
ground.  We  have  already  adverted  to  the  fact  that  the  accounting 
officers  in  their  decision,  say  nothing  as  to  the  equity  and  justice  of 
allowing  interest.  They  do  not  say  it  ought  not  to  be  allowed,  or  was 
not  due  on  principles  of  equity  and  justice.  They  simply  state  that 
the  rules  of  settlement  at  the  treasury  do  not  permit  the  allowance  of 
interest  except  in  certain  cases,  which  they  seem  to  have  concluded  did 
not  embrace  this  claim,  and  so  they  leave  it. 

This  decision  of  the  accounting  officers,  their  neglect  to  allow  in- 
terest, can  no  more  deprive  the  claimants  of  their  right  to  it  than  a 
verdict  of  a  jury  in  favor  of  a  plaintiff  for  the  principal  only  in  a  claim, 
on  which  interest  is  expressly  allowed  by  law,  could  vitiate  his  right 
to  interjest.  The  plaintiff  might  be  perplexed  and  delayed  by  such  a 
verdict,  but  it  could  not  deprive  him,  eventually,  of  his  legal  rights. 

But  whatever  opinion  Major  Campbell  may  have  entertained  of  the 
bearing  of  the  resolution  of  1787,  upon  quartermaster's  accounts,  from 
the  simple  fact  of  '*  the  quartermaster's  department"  having  been 
named  in  it,  the  truth  of  the  position  that  the  settlement  of  such  ac-r 
counts  as  those  of  Maj.  Campbell,  for  disbursements  as  assistant  deputy 
quartermaster  general,  could  not  have  been  intended  to  be  barred,  can 
be  clearly  demonstrated. 

Major  Campbell  was  a  disbursing  officer,  entrusted  with  large  sums 
of  public  money  for  disbursement.  Now,  whose  interest,  as  a  general 
rule,  most  required  their  settlement,  and  whose  most  likely  to  be  pro- 
moted by  their  not  being  settled.  True,  in  this  particular  instance, 
owing  to  the  faithful  disbursement  of  the  public  money  in  his  hands, 
the  government  have  had  the  advantage  on  a  non  settlement.  But 
this  was  a  thing  that  could  not  be  known  till  an  examination  and  ad- 
justment had  taken  place.  What  would  a  disbursing  officer,  not  over- 
burdened with  honesty,  having  two  or  three  hundred  thousand  dollars 
in  hand,  care  for  your  limitation  laws.  In  vain  might  they  thunder 
in  his  ears  the  terrible  threat  that  his  accounts  should  never  be  settled 
or  allowed  if  he  did  not  present  them  at  the  treasury  for  settlement  by 
a  certain  day.  0,  what  a  punishment  that  would  be  if  he  disobeyed 
the  mandate  I  And  as  to  the  compensation  for  their  services,  most 
disbursing  officers  take  care  to  retain  enough  for  that.  But  Major 
Campbell  was  a  true  patriot  as  well  as  an  honest  man  ;  and  not  being 
in  needy  circumstances,  advanced  his  own  money  to  promote  the  public 
interest^  willing  to  wait  till  the  termination  of  his  service  for  reim- 
bursement. 

The  compensation  allowed  a  disbursing  officer  for  his  services  is  so 
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connected  with  his  general  account  of  disbnrsementey  that  they  are 
never  settled  separately;  and,  moreovery  his  compensation  is  a  sort  of 
guarantee  for  the  faithful  performance  of  his  duties,  to  that  extent  at 
least.  But  is  it  at  all  probable  that  had  any  disbursing  ofSoer,  to 
avoid  the  operation  of  the  statutes  of  limitation,  presented  his  account 
for  compensation  for  services  independent  of  and  separate  from  his 
accounts  for  disbursements,  they  would  have  been  received  and  settled 
and  paid  ?  By  no  means ;  for  until  his  regular  return  of  disburse- 
ments was  made  how  could  it  be  known  that  he  had  not  already  paid 
himself;  yea,  and  ten  times  over.  Indeed,  may  it  please  the  court,  the 
idea  that  statutes  of  limitation  were  ever  intended  to  apply  to  govern- 
ment disbursing  agents,  is  most  preposterous.  Who  ever  heard  of  tho 
settlement  of  a  disbursing  officer's  account  being  refused  at  the  treasury 
on  account  of  any  of  those  statutues  of  limitation  ?  No  one,  we  venture 
to  say  emphatically,  and  defy  the  learned  Solicitor  to  point  to  a  single 
instance. 

In  the  enactment  of  the  statute  of  limitation,  the  12th  of  February, 
1793,  the  idea  seems  to  have  been  entertained  that  possibly  some  dis- 
bursing agents  of  the  government  might  construe  the  limitation  to 
their  advantage,  hence  the  second  proviso  in  said  resolution,  that 
nothing  therein  should  be  so  construed  as  to  prevent  disbursing  officers 
from  being  required  to  render  their  accounts,  &c.  Does  that  look  like 
a  bar? 

J.  F.  POLK, 
Counsel /or  daimants. 

It  should  also  be  taken  into  consideration  that  had  the  accounts  of 
Major  Campbell  been  settled  and  a  certificate  given  him,  at  the  termi- 
nation of  his  official  duties,  he  would  have  been  entitled  to  interest 
then,  and  would  have  had  an  opportunity,  under  the  itinding  act  of 
August,  1790,  to  have  invested  the  amount  in  national  stocks  drawing 
interest. 


Treasury  Department, 
Register' 8  Office^  December  39, 1858. 

Sir  :  In  compliance  with  the  request  contained  in  your  letter  of  27th 
instant,  I  enclose  herein  copies  of  three  letters  therein  referred  to. 
Very  respectfully,  your  obedient  servant, 

H.  BIGGER,  Regisier. 

J.  F.  Polk,  Esq., 

Washington^  D.  G. 


PmLADELPniA,  August  8, 1792. 

Dear  Sir:  I  have  seen  Mr.  Simmons.  He  says  they  have  lost 
from  the  Auditor's  office  some  of  their  best  hands,  which  will  further 
retard  the  settlement  of  old  accounts  ;  that,  as  they  shall  have  time, 
yours  will  be  taken  up  and  Mr.  Denniston's  demand. 
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I  mentioned  your  intention  of  coming  here  in  a  few  weeks.  He 
woald  dissaude  you  from  it,  as  it  will  be  impossible  to  do  anything  to 
effect  in  a  short  time.  The  business  is  certainly  not  in  a  good  way, 
nor  do  I  see  a  chance  of  bringing  these  old  accounts  to  a  close  within 
a  reasonable  time,  unless  some  competent  persons  be  specially  ap- 
pointed to  attend  to  them  and  nothing  else. 

I  am,  with  great  regard,  your  obedient  servant, 

TIMOTHY  PICKERING. 

Mr.  John  Campbell. 


New  York,  September  11,  1792. 

Sir  :  Nothing  but  a  duty  I  owe  to  myself  and  family  could  have  in- 
duced me  to  have  troubled  you  with  my  complaints,  and  my  not  being 
master  of  language  suitable  to  address  you  in  has  been  the  cause  why 
I  have  not  done  it  before  now,  therefore  beg  the  most  favorable  con- 
struction may  be  put  upon  this  letter. 

I  with  others  applied  to  Mr.  William  Denning,  Mr.  Bund,  and 
the  Board  of  Treasury,  severally,  for  a  settlement  of  my  accounts,  and, 
with  those  in  a  similar  predicament,  received  for  answer  that  "they 
conld  not  settle  our  accounts  until  the  Quartermaster  General  and 
deputies  had  rendered  theirs,  as  by  that  means  only  they  could  ascer- 
tain the  charges  against  us,"  which  accounts,  as  far  as  they  were  in 
existence,  have  been  rendered  (as  I  have  been  informed)  near  two  years. 
As  soon  thereafter  as  circumstances  would  permit,  I,  at  a  considerable 
expense,  in  August,l'791,  attended  at  the  Auditor's  oflSce  in  Philadel- 
phia with  my  accounts,  where  I  was  informed  that  there  was  no  Au- 
ditor, but  that  as  soon  as  that  office  should  be  again  filled  my  accounts 
should  be  settled. 

In  February  last  I  attended  again  at  said  office,  when  I  was  told 
that  they  had  Mr.  Quackcnbush's  accounts  under  examination,  and 
that  as  soon  as  they  were  gone  through  mine  should  be  taken  up.  I 
then  waited  some  days,  but  finding  nothing  decisive  was  done,  I 
waited  on  you,  confident  that  you  knew  something  of  my  conduct  be- 
fore and  during  and  since  the  war,  when  I  communicated  not  only  my 
wishes  but  my  circumstances  also. 

My  request  was  to  have  my  accounts  settled,  and  you  cheerfully 
promised  me  it  should  be  done,  and  that  immediately,  and  that  you 
would  for  that  purpose  speak  to  both  the  Auditor  and  Comptroller,  af- 
ter which  I  remained  th'irteen  days  in  Philadelphia ;  but  finding  that 
nothing  was  done,  I  then  requested  Colonel  Pickering  to  wait  on  you 
to  know  when  it  was  likely  my  accounts  would  be  settled,  and  offered 
as  a  reason  for  that  inquiry  that  I  was  there  on  expenses,  and  that  my 
presence  was  wanted  at  home.  Colonel  Pickering  returned  me  for 
answer  that  he  had  waited  on  you,  the  Comptroller,  and  Auditor,  and 
that  the  two  latter  had  declared  it  was  impossible  to  take  up  my  ac- 
counts until  the  Congress  should  adjourn.  After  this  I  waited  with 
patience  until  the  20th  ultimo,  when  I  set  out,  and  on  the  23d  called 
at  the  Auditor's  office  ;  but,  to  my  great  disappointment,  which  I  ex- 
pressed to  Mr.  Simmons,  the  chief  clerk,  on  finding  nothing  was  done 
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towards  settling  my  accounts.  Said  clerk,  in  reply,  told  me  that  my 
accounts,  with  others  about  which  complaints  were  made,  were 
not  settled ;  had  not  been  in  that  office  above  one  year,  and  that 
they  ought  to  have  been  rendered  years  ago  and  settled  ;  that  this  was 
not  done  I  convinced  him  was  not  our  fault,  and  that  he  well  knew 
that  applications  had  been  made  to  the  various  persons  appointed  by 
Congress,  who  refused  to  settle  with  us,  for  the  reasons  before  men- 
tioned. 

I  also  presented  said  clerk  with  several  accounts  of  persons  who  had 
served  as  clerks,  storekeepers,  artificers,  &c.,  in  the  years  of  1782  and 
1783,  whose  letters  of  attorney  I  had  for  the  purpose  of  obtaining 
what  should  appear  to  be  their  due.  Against  these  accounts  were 
urged  the  act  of  limitation,  illiberal  constructions  of  the  act  extend- 
ing the  time  allowed  for  settlement  of  accounts,  a  decree  not  to  pay 
interest  on  specie  claims,  also  the  imperfection  of  Colonel  Pickering's 
estimate,  being  only  a  rough  copy,  the  original  estimate  being  mis- 
laid or  lost,  were  offered  as  reasons  against  settling  any  of  them  at 
that  time.  I  then  inquired  of  the  said  chief  clerk  when  it  was  proba- 
ble my  accounts  would  be  settled,  and  received  for  answer  that  some 
of  their  best  clerks  had  left  the  office,  and  that  as  soon  as  proper  per- 
sons could  be  procured,  or  words  to  that  effect ;  after  which  I  remained 
two  days  in  Philadelphia,  during  which  time  I  repeatedly  called  at 
your  office  and  once  at  your  house,  but  had  not  the  pleasure  of  seeing 
you.  My  intention  was  to  complain  of  the  treatment  I  had  re- 
ceived, which  I  cannot  but  believe  you  must  consider  as  cruel  in  the 
highest  degree,  after  having  spent  near  ten  years  of  the  prime  of 
my  life  for  the  liberty  of  this  country  and  near  eight  years  of  which 
in  the  actual  service  of  the  United  States,  and  that  not  only  with  the 
approbation  of  my  principals  and  commanding  officers,  but  also  of  all 
ranks  of  citizens  of  every  description,  ample  credentials  of  which  I 
am  in  possession  of  and  will  produce  whenever  required.  Under  these 
circumstances,  without  any  fault  being  laid  to  my  charge,  to  be  deprived 
of  a  settlement  and  in  consequence  thereof  of  the  hard-earned  balance 
that  is  due,  is  hard  indeed. 

I  can  only  compare  my  treatment  to  a  father  who  has  left  his  estate 
in  the  hands  of  executors^  who,  to  say  no  worse  of  them,  have  no  in- 
clination to  do  justice  to  the  heirs,  who,  finally,  to  obtain  justice,  are 
obliged  to  apply  to  the  court  of  chancery.  Impressed  with  the  idea 
of  the  foregoing  being  my  situation,  if  no  settlement  takes  place  be- 
fore the  next  meeting  of  Congress  I  shall  deem  it  my  indispensable  duty 
to  lay  a  statement  of  my  affairs  before  them  and  beg  their  interposition, 
in  which  representation  I  shall  consider  it  my  duty  to  show  to  the  world 
the  money  which  has  already  been  expended  for  the  express  purpose  of 
settling  the  accounts  of  the  quartermaster  general's  department,  with 
the  various  objections  which  those  persons  have  offered  to  me  and  others 
who  have  rendered  their  service  in  said  department  within  the  State  of 
New  York,  and  where  perhaps  the  duties  of  said  department  were  not 
confined  to  office  hours,  neither  were  impossibilities  considered  as  suf- 
ficient reason  for  non-performance  or  non-fulfilment  of  orders.  How- 
ever improbable  this  may  appear  to  you,  I  will  undertake  to  prove 
that  General  WashingtoUi  when  he  was  told  by  one  of  the  depart* 
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ment  that  there  was  no  straw  to  he  had  for  monejy  that  he  in  reply 
said  that  the  representative  of  the  Quartermaster  General  had  no  right 
to  say  it  was  not  to  he  had  ;  added  to  the  gentlemen  who  were  in  the 
same  department  in  Philadelphia  and  only  confined  to  office  hours, 
have  received  their  pay  quarterly,  and  that  in  specie,  and  now  we  are 
told,  although  we  have  been  deprived  of  equal  justice  with  those  who 
have  not  experienced  either  difficulty  or  danger,  that  no  ioterest  can 
be  allowed  on  specie  claims,  notwithstanding  it  has  been  withheld  from 
eight  to  ten  years  from  claimants  who,  in  some  instances,  not  only 
rendered  their  services  but  pledged  themselves  as  private  citizens  when 
as  public  officers  their  credit  was  at  an  end.  This  has  been  my  situa- 
tion in  more  than  one  instance. 

Sir,  in  addition  to  the  apology  made  in  the  first  part  of  this  letter, 
I  beg  yon  will  believe  when  I  say  that  I  feel  the  want  of  what  jus- 
tice will  say  is  mine,  believing  that  you  will  make  the  proper  allow- 
ances. 

I  am,  with  due  respect,  your  very  humble  servant, 

JOHN  CAMPBELL. 

Colonel  Hamilton. 


New  York,  November  2,  1792. 

Sib  :  I  received  your  letter  of  the  18th  of  September  with  the  en- 
closure from  Mr.  Simmons,  and  thank  you  for  the  inquiry  made  at 
the  Auditor's  office,  and  your  promise  of  having  -my  business  brought 
to  an  issue,  but  conceive  it  my  duty  to  observe  that  Mr.  Simmons  has 
misrepresented  the  situation  of  my  accounts,  viz : 

So  far  as  relates  to  my  services  under  Hughes  when  General  Miller 
was  quartermaster  general,  I  stand  charged  but  with  one  disburse- 
ment, having  during  that  time  been  principally  employed  in  the  bar- 
rack master's  department,  and  in  doing  which,  I  advanced  my  own 
money  and  was  always  settled  with  on  my  return  ;  therefore  little  or 
no  difficulty  can  arise  in  the  settlement  with  me  up  to  the  time  Gene- 
ral Oreen  was  appointed  quartermaster  general,  and  Colonel  Udny 
Hay,  his  deputy  in  the  State  of  New  York,  under  whom  I  accepted 
with  reluctance,  as  will  appear  by  a  certificate  in  my  possession  from 
said  Udny  Hay.  So  far  as  relates  to  my  accounts  while  acting  under 
said  Hay,  although  Mr.  Simmons  does  not  mention  his  name,  (a  proof 
how  much  time  he  has  spent  in  arranging  my  accounts,)  the  accounts 
will  admit  of  being  considered  in  the  situation  Mr.  Simmons  has  been 
pleased  to  say  all  my  accounts  are,  they  having  been  taken  by  said 
Hay's  order  out  of  my  possession  and  never  returned. 

But  those  accounts  since  August,  1780, 1  will  undertake  to  prove  by 
clerks  equal  if  not  superior  to  Mr.  Simmons,  are  in  a  state  as  direct- 
ed by  the  principals  of  the  department.  So  far  therefore  as  relates  to 
my  accounts  since  August,  1780, 1  utterly  deny  Mr.  Simmons's  asser- 
tion, and  which  I  ask  no  other  proof  than  the  books  and  papers  in  his 
possession;  that  I  endeavored  to  obtain  of  the  clerks  to  make  such  a 
statement  as  said  Simmons  declared  was  requisite  at  my  own  expense, 
and  therein  met  with  difficulty,  or  rather  a  denial,  is  true;  that  the 
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death  of  Mr.  Bogart,  who  was  one  of  my  clerks^  was  the  cause  why 
a  general  statement  had  not  been  made  is  also  true ;  but  the  reason 
assigned  by  Mr.  Simmons  why  he  promised  to  have  it  done  in  that 
office  is  not  true.  Mr.  Simmons  declared  that  he  dare  not  permit  any 
return  of  specie  certificates  to  go  out  oft  hat  office,  without  which  the 
statement  required  could  not  be  made,  and  therefore  said  he  would  or 
must  have  it  done  in  that  office.  Mr.  Simmons  further  says  that  he 
employed  two  of  the  gentlemen  near  a  month  in  arranging  my  s/y 
counts  ;  if  that  is  true,  I  do  not  wonder  at  the  delay  of  settlement  in 
that  office,  for  all  these  gentlemen  had  done  when  I  was  in  Philadel- 
phia in  August  last,  was  an  imperfect  statement  of  the  specie  certifi- 
cates that  were  issued  by  me,  which  in  my  opinion  would  bo  hat  a 
moderate  week's  work  for  one  clerk,  and  perhaps  on  inquiry  be  found 
totally  unnessary .  At  all  events,  this  work  of  two  clerks  near  one  month 
can  and  I  hope  will  be  inquired  into.  Mr.  Simmons,  for  reasons  best 
known  to  himself,  has  taken  no  notice  of  me  so  far  as  relates  to  my 
clerks,  storekeerers,  artificers,  &c.,  whose  letters  of  attorney  I  had, 
and  against  which  he  put  invention  to  the  rack  to  find  reasons  why 
they  could  not  be  settled. 

Thus  circumstanced,  in  the  language  of  Mr.  Simmons,  you  will  be 
able  to  judge  if  I  have  not  a  right  to  complain  of  an  unnecessary  de- 
lay in  the  settlement  of  my  accounts. 

Since  writing  the  above,  Captain  John  Palmer  has  informed  me 
that  in  conversation  with  Mr.  Simmons  when  last  in  New  York,  that, 
among  others,  said  Palmer  mentioned  my  name  on  the  subject  of  a 
settlement;  to  which  said  Simmons  replied,  my  accounts  would  never 
be  settled.  As  this  is  of  a  piece  with  what  I  possess  in  his  own  handwrit* 
ing,  I  beg  he  may  be  directed  to  give  his  reason  therefor  in  writing, 
as  I  know  of  none  unless  it  should  be  that  I  have  neither  half  joes  nor 
guineas  to  spare.  I  feel  conscious  of  having  done  my  duty  and  there- 
fore have  no  objection  to  said  Simmons  again  putting  invention  to  the 
rack  to  show  cause  why  I  should  not  be  settled  with.  I  ask  no  &vor 
from  him;  I  ask  for  justice,  which  I  hope  the  government,  for  the  es- 
tablishment of  which  I  have  spent  the  prime  of  my  life,  will  not  re- 
fuse me^  through  the  envy,  malice,  or  to  me  unknown  cause  of  a  chief 
clerk,  who  in  the  sunshine  of  peace,  only  confined  to  office  hours,  oat 
of  danger  or  difficulty,  has  received  his  pay  in  specie. 

Tou  will  no  doubt  perceive  that  this  letter  has  been  written  in  some 
warmth,  for  which  you  will  make  the  needful  allowance.  I  know  of 
no  fault  I  have  committed  except  not  retaining  in  my  hands  what 
would  pay  me  for  the  apology  made  in  my  former  letter.  I  beg  I  may 
be  remembered  when  you  read  this. 

I  am,  sir,  with  sentiments  of  esteem  and  respect,  your  most  obedi- 
ent, humble  servant, 

J,  C. 
Colonel  Hamilton. 
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IN  THE  COURT  OF  CLAIMS. 
RBPKBSEOrrATIVBB  OP   JOHN   CAMPBELL,  LATE  OF  NeW  YoRK,  DECEASED,  V8. 

The  United  States. 
Fetitioner'a  Brief. 

1st.  STATEBfBNT  07  THE  CASE. 

The  decedent,  John  Campbell,  was  an  assistant  deputy  quarter- 
master general  in  the  revolution.  The  period  of  his  service  was  from 
December  25, 1776,  to  July  25, 1785.     A  part  of  this  time — the  early 

?>art — he  served  also  as  barrackmaster  and  foragemaster.     A  letter 
rem  Grerard  Bancker  to  William  Duer,  dated  Fishkill,  November  5, 
1776,  shows  that  Major  Campbell  was  at  that  time  employed  in  the 
erection  of  barracks  at  that  place.    (See  American  Archives,  5th  series, 
vol.  3,  p.  524  ;  see  also  p.  324.)    He  was  appointed  by  Colonel  Hugh 
Hughes  a  deputy  quartermaster  general,  and  was  to  receive  a  compen- 
sation of  |75  per  month  and  four  rations  a  day.     (See  printed  record 
of  testimony,  pp.  8,  27,  28,  and  Colonel  Pickering's  certificate,  p.  31.) 
Immediately  after  the  expiration  of  his  term' of  service  he  applied  to 
Commissioner  Denning  for  a  settlement  of  his  accounts,  but  could  not 
effect  it  in  consequence  of  his  returns  having  been  made  from  the  com- 
mencement of  his  business  to  August,  1780^  to  Colonel  Hugh  Hughes, 
his  principal,  who  refused  to  surrender  his  own  accounts  or  those  of 
his  assistants.     He  applied  also  to  Denning's  successor,  but  the  same 
objection  still  existed.     Finally,  those  in  the  possession  of  Hughes 
were  lost  in  the  fire  which  consumed  the  house  of  the  latter.    Neither 
could  a  final  settlement  of  the  rest  be  made  in  consequence  of  the  want 
of  information  on  the  part  of  the  commissioner  as  to  the  amount  of 
money  advanced  to  Major  Campbell  by  Colonel  Hughes,  and  there- 
fore they  were  not  then  rendered  ;  but,  to  save  himself  from  the  opera- 
tion of  the  limitation  act,  then  about  to  expire,  he  filed  a  claim,  which 
fleems  to  have  been  considered  a  sufficient  substitute.    In  1791  he  ren- 
dered his  accounts  to  the  Auditor  of  the  Treasury,  who,  in  like  man- 
ner, was  not  prepared  to  make  a  settlement.     (See  letter  of  Mr.  Sim- 
mons, printed  record,  pp.  20  and  21.) 

Major  Campbell  did  all  he  could  to  effect  a  settlement,  but  was  un- 
fluccessful,  and  died  in  April,  1798,  leaving  authority  with  his  friend, 
DeGrove,  to  prosecute  his  claims  against  the  United  States.  Nothing 
definite,  however,  was  effected  till  1833,  when  the  act  of  Congress  of 
March  2,  1833,  was  passed  for  the  relief  of  his  heirs  and  representa- 
tives, in  pursuance  of  which  a  settlement  was  made,  June  10,  1834, 
by  the  accounting  officers  of  the  Treasury,  based  on  the  result  of  a  par- 
tial settlement  made  in  the  office  of  the  Auditor  by  John  Crosby,  his 
clerk,  December  31,  1792,  and  consisting  almost  exclusively  of  items 
of  compensation  for  Major  Campbell's  services  which  were  not  esti- 
mated in  Cr<i8by's  statement.  (See  printed  record,  pp.  8,  21,  and  22.) 
By  this  settlement  a  balance  of  $6,695  21  was  found  due  to  the  heirs 
and  representatives  of  Major  Campbell,  exclusive  of  interest,  which 
was  not  allowed,  because,  in  the  language  of  the  accounting  officers 
on  the  occasion,  ^^  the  rules  of  settlement  at  the  Treasury  do  not  per-* 
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mit  the  allowance  of  interest,  except  where  it  is  specially  provided  for 
in  cases  of  contract,  or  expressly  authorized  by  law."  The  heirs  re- 
ceived the  amount  of  principal  reported  by  the  accounting  officers, 
reserving  the  right  to  apply  to  Congress  for  the  interest*  Application 
was  made  therefor,  accordingly,  and  at  two  different  Congresses  bills 
were  reported  by  committees  for  its  allowance  and  payment,  but  they 
were  not  acted  on  for  want  of  time;  and  at  a  subsequent  Congress  the 
claim  received  two  adverse  reports  from  the  Committee  on  Revolution- 
ary Claims,  on  the  ground  that  the  committee  thought  there  was  rea- 
son to  believe  the  claim  had  been  settled  and  paid  by  final  settlement 
certificate  in  1793.  In  1850  an  appeal  was  taken  to  the  First  Comp- 
troller on  a  question  of  law,  but  he  refused  to  examine  the  claim,  on 
the  ground  that  it  had  been  barred  by  the  statutes  of  limitation. 
Both  of  these  objections  we  believe  to  be  erroneous,  and  we  expect  to 
make  it  so  appear  to  the  satisfaction  of  the  court. 

THE  ARGUMENT. 

The  first  position,  however,  that  we  assume  is,  that  the  question  of 
the  validity  of  the  claim  is  a  thing  which  has  already  been  adjudicated 
by  the  accounting  oflicers  of  the  Treasury,  by  virtue  of  the  act  of  Con- 
gress for  the  relief  of  the  heirs  and  representatives  of  John  Campbell, 
deceased,  late  of  the  city  of  New  York,  &c.,  approved  March  2, 1833; 
(see  statement  of  the  accounting  officers,  pp.  8  and  9  of  the  record, 
and  copy  of  the  act  referred  to,  pp.  19  and  20,  same ;)  and  that  it  is 
not  competent  for  the  Court  of  Claims,  or  any  other  tribunal,  to  open 
the  same  for  investigation  touching  its  merits  so  far  as  the  accounting 
officers  of  the  Treasury  have  reported  in  conformity  to  the  law  govern- 
ing their  act.  And  so  it  has  been  decided  by  the  Supreme  Court  ot 
the  United  States  in  the  case  of  the  Philadelphia  and  Trenton  Rail- 
road Co.  V8.  Stimpson.  (See  14  Peters,  p.  458.)  Also,  the  case  of 
Abel  Gay  vs.  the  tlnited  States,  in  the  Court  of  Claims,  in  which  the 
same  doctrine  is  iterated  by  that  court.  And  had  there  been  no  such 
decision  we  venture  to  say  the  Court  of  Claims  would  not  think  of 
going  behind  the  report  of  the  accounting  officers  in  test  of  its  correct- 
ness, even  where  there  was  no  special  act  directing  their  operation, 
in  the  absence  of  some  of  the  original  and,  perhaps,  material  testi- 
mony which  led  to  their  conclusion.  Tliat  some  of  this  testimony  i8> 
wanting,  having  been  lost  after  the  accounting  officers  of  the  Treasury 
had  made  their  report.  (See  the  deposition  of  Gr.  B.  Sawyer,  printed 
record,  pp.  10  and  11  ;  and  extracts  from  report  No.  860  of  Hon. 
Hiland  Hall,  from  Committee  of  Revolutionary  Claims,  H.  of  £ep., 
2d  sess.,  27tli  Cong.,  printed  record,  p.  17,  3d  paragraph.) 

2.  The  ground  assumed  by  Mr.  Hall  in  said  report  No.  860,  2d 
sess.,  27th  Cong.,  that  Major  Campbell's  claim  was  settled  and  paid 
by  final  settlement  certificate  the  6th  of  Maich,  1793,  is  not  tenable,, 
by  reason  of  uncertainty.  There  were  in  New  York  three  persons  at 
least  of  the  name  of  John  Campbell,  and  all  in  public  service  (two  of 
them  were  of  the  Quartermaster's  department)  during  the  revolution, 
(see  printed  record,  pp.  14  and  15,)  and  the  one  in  whose  favor  the 
certificate  aforesaid  issued  is  not  identified  with  Major  John  Camp- 
bell, the  assistant  deputy  quartermaster  general.     The  designation  of 
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the  species  of  service  performed  by  the  one  who  received  the  certificate, 
as  we  find  it  in  the  printed  statement  of  the  Register  of  the  Treasury, 
(American  State  Papers,  vol.  19,  p.  392,)  is  manifestly  erroneous  ;  for 
the  statement  of  the  Auditor  of  the  Treasury  for  the  funding  of  the 
amount  of  this  identical  certificate,  dated  the  day  following  that  of  the 
date  of  the  certificate,  the  original  record  of  which  is  extant  and  copied 
into  the  printed  record  of  evidence  in  this  case,  (see  p.  24,)  designates 
the  person  in  whose  favor  it  issued  simply  as  *' John  Campbell,  of 
New  York."  There  can  be  no  reasonable  doubt  that  the  funding 
statement  followed  the  designation  of  the  certificate  strictly,  and  that 
the  error  was  committed  in  the  transcription  made  for  the  printer  in 
1810. 

And,  furthermore,  supposing,  for  the  sake  of  the  argument,  that 
the  claim  settled  the  6th  of  March,  1793,  was  a  claim  of  John  Camp- 
l>ell,  the  assistant  deputy  quartermaster  general,  it  does  not,  there- 
fore, follow  that  it  was  the  claim  which  we  are  here  prosecuting — his 
claim  for  compensation  for  services  rendered  in  the  Quartermaster's 
department  during  the  revolutionary  war  and  up  to  the  25th  of  July, 
1785.  If  it  was  verily  his,  we  contend  that  it  was  altogether  distinct 
and  separate  from  his  claim  for  his  services  as  assistant  deputy  quar- 
termaster general,  the  matter  here  in  litigation.  Major  Campbell 
had  various  assignments  of  claims  of  his  employees,  (see  record  of  tes- 
timony, p.  30,)  and  held  what  was  termed  **  printed,"  and  some- 
times called  ^'specie  certificates,"  payment  of  which  he  requests  in  a 
letter  to  Colonel  Pickering,  quartermaster  general,  dated  the  29th  of 
August,  1792.  (See  record  of  testimony,  p.  29,  Ist  paragraph.)  These 
certificates  unquestionably  constituted  a  separate  and  distinct  claim 
from  that  which  grew  out  of  his  accounts  then  lying  in  the  Treasury 
Department  waiting  settlement. 

^rom  a  note  of  the  Begister  of  the  Treasury  at  the  end  of  his  state- 
ment, made  September  10,  1810,  of  claims  adjusted  and  allowed,  and 
for  which  certificates  of  registered  debt  issued  in  virtue  of  the  act  of 
March  27,  1792,  (see  record  of  evidence,  p.  23,)  it  appears  that  this 
settlement  and  certificate  of  March  6, 1793,  were  under  the  act  of  Feb- 
ruary 12,  1793.  Now,  this  act  declares  ^'that  all  claims  upon  the 
United  States  for  services  or  supplies,  or  for  other  cause,  matter,  or 
thing  furnished  or  done  previous  to  the  4th  day  of  March,  1789, 
whether  founded  upon  certificates  or  other  written  documents  from 
public  officers  or  otherwise,  which  have  not  already  been  barred  by 
any  act  of  limitation,  and  which  shall  not  be  presented  at  the  treasury 
before  the  Ist  day  of  May,  1794,  shall  forever  after  be  barred  and  pre- 
cluded from  settlement  or  allowance."  It  could  not,  therefore,  from 
the  very  nature  of  the  case,  have  reference  to  the  accounts  and  claims 
of  Major  Campbell,  then  in  the  hands  of  the  accounting  officers  for 
settlement,  but  it  had  direct  reference  to  the  ''printed"  or  ''specie 
certificates"  which  beheld  at  that  lime  against  the  United  States. 
This  act,  of  course,  had  no  reference  whatever  to  claims  already  pre- 
sented for  settlement,  and  consequently  could  not  have  referred  to 
Major  Campbell's  quartermaster's  accounts,  and  his  claim  to  compen- 
sation for  services  in  that  department ;  nor  could  it  have  referred  to 
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them  had  they  not  been  already  presented  for  settlement,  for  they 
would  already  have  been  barred  by  the  resolationa  of  1785  and  1787, 
if  any  of  those  acts  could  apply  with  propriety  to  disbnraing  officers. 
As,  therefore,  the  claim  of  Major  Campbell  pertaining  to  the  Quarter- 
master's department  could  not  come  within  the  purview  of  the  act  of 
February  12, 1793,  it  is  morally  certain  that  if  the  certificate  of  March 
6,  1793,  was  issued  in  his  favor,  it  was  based  on  a  claim  distinct  from 
and  independent  of  that  claim  aforesaid. 

3.  This  claim  was  not  barred  by  the  statutes  of  limitation,  because 
we  are  expressly  told  by  Simmons,  the  chief  clerk  of  the  Auditor  of 
the  Treasury,  that  Major  Campbell  filed  a  claim  in  time  to  prevent  it; 
(such  an  abstract,  doubtless,  as  the  resolution  of  1787  required ;)  and 
we  see  that  an  examination  of  his  accounts  was  made  afterwards,  in 
the  Auditor's  office,  without  the  slightest  reference  to  an  objection  of 
this  kind.  We  also  argue  that  those  limitation  acts  could  not  have 
been  intended  to  affect  the  accounts  of  disbursing  officers ;  and,  more- 
over, had  the  claim  been  barred,  the  act  of  June  30,  1834,  removed 
the  bar.  (See  printed  record,  pp.  20,  21,  and  22  ;  see  also  case  of 
Balph  Richardson  vs.  the  United  States,  in  Court  of  Claims.) 

4.  Major  Campbell  was  a  creditor  of  the  United  States  for  services 
done,  (see  printed  record,  report  of  the  accounting  officers  of  the  Trea- 
sury in  pursuance  of  the  act  of  March  2,  1833,  p.  8,)  and  therefore 
his  representatives  are  entitled  to  an  interest  of  six  per  cent,  on  the 
amount  from  the  time  the  payment  became  due,  per  resolution  of  June 
3,  1784. 

5.  Although  the  Court  of  Claims  may  not  inquire  into  the  validity 
of  a  claim  adjusted  and  settled  by  the  accounting  officers  of  the  Trea- 
sury in  pursuance  of  a  special  law  directing  it,  or  whether  or  not  the 
amount  found  due  by  said  officers  be  correct,  it  may  take  cognisance 
of  anything  material  and  having  a  direct  bearing  in  the  premises,  and 
not  contravening  any  provision  of  said  law.  The  court  may  inquire 
then,  in  the  present  case,  whether  or  not,  in  the  settlement  of  the 
claim  of  the  heirs  and  representatives  of  John  Campbell,  in  pursuance 
of  the  act  of  March  2,  1833,  and  in  the  award  under  the  same^  the 
accounting  officers  of  the  Treasury  disregarded,  neglected,  or  misap- 
prehended a  law  then  in  force,  and  which  made  direct  provision  for 
the  payment  of  an  interest  of  six  per  cent,  per  annum  on  the  amount 
found  due,  and  may  decide  according  to  the  circumstances.  This  po- 
sition may  not  have  the  support  of  judicial  decisions.  It  needs  them 
not,  in  the  absence  of  everything  to  the  contrary,  and  resting,  as  it 
does,  on  the  firm  foundation  of  right,  reason,  and  common  sense. 

JOSIAH  F.  POLK, 
Cownad/or  OUUmoMta. 


36th  Congress,  )   HOUSE  OF  REPRESENTATIVES.  (  Rep.  C.  C. 
l8t  Session.     ]  I  No.  233. 


EDWARD  D.  TIPPETT. 


Februart  111   I860.— Reported  fW^m  the  Coart  of  Claims,  committed  to  a  Commtiteo 

of  the  Whole  House,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  hofunvhle  the  Senate  and  House  of  Hepreseniatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

EDWARD  D.  TIPPETT  v«.  THE  UNITED  STATES. 

1.  The  petition  of  claimant. 

2.  Document  used  as  evidence  in  the  case,  transmitted  to  the  House 
of  Representatives. 

3.  Claimant's  brief. 
4  Solicitor's  brief. 

6.  Opinion  of  the  Court  adverse  to  the  claim. 
6.  Dissenting  opinion  of  Judge  Loring. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  1  seal  of  said  Court  at  Washington,  this  fifth  day  of  December, 
'■^*  ^J-  A.  D.  1869. 

SAML,  H.  HUNTINGTON, 

Ohiif  Glerk  Cowrt  of  Claims. 


(1.) 

PETITION. 

To  the  honorable  the  Judges  of  the  Cowrt  of  Claims  of  the  United  States  : 

Gentlemen  :  I  respectfully  beg  leave  to  submit  for  the  consideration 
of  your  honorable  Court,  a  claim  I  hold  against  the  government  of  the 
United  States,  originating  as  follows ;  and  to  pray  your  honorable 
body  to  extend  to  me  that  justice  which  the  laws  and  ftcts  of  Congress 
in  such  cases  have  made  and  provided. 

Tour  petitioner  begs  leave  to  state,  that  according  to  an  act  of  Con- 
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gress  of  1806,  he  enlisted  in  the  army  at  Washington  as  orderly  ser- 

J^eant,  on  the  Tth  of  Jane,  1833,  for  three  years  ;  and  was  discharged 
rom  the  army  on  the  31st  of  August,  1834,  contrary  to  his  will,  and 
contrary  to  the  provisions  of  the  laws,  and  without  any  cause  whatso- 
ever, there  not  being  any  charge  against  him ;  nor  was  there  any 
order  for  such  discharge,  as  the  law  directs  ;  hence  your  petitioner  is 
entitled  to  his  pay  to  the  end  of  his  term  of  enlistment ;  and  so  de- 
cided by  officers  of  the  army,  and  by  a  committee  of  Congress,  1842, 
to  whom  the  subject  was  referred. 

Your  petitioner  begs  leave  to  state  that  he  was  enlisted  by  order  of 
Secretary  Cass  to  be  detailed  as  a  clerk ;  and  while  in  the  discharge  of 
his  duties  he  was  dismissed  from  the  army  for  repudiating  improper 
language  spoken  against  the  President  of  the  United  States  ;  and  that 
Secretary  Cass  being  made  acquainted  with  the  case  replaced  yonr 
petitioner  in  the  army  and  office,  in  a  firm  and  patriotic  manner,  re- 
flecting much  honor  to  his  high  and  responsible  duties,  as  well  as 
firmness  of  character  ;  but  on  his  leaving  the  department  for  some 
months  in  company  with  the  President,  1834 ;  your  petitioner  was 
shamefully  treated,  and  again  discharged  from  the  army  and  another 
enlisted  in  his  place. 

This,  therefore,  your  petitioner  begs  leave  to  state,  constitutes  the 
foundation  of  his  claim,  his  discharge  being  contrary  to  the  law ;  it 
not  being  by  order  of  the  President,  the  Secretary  of  War,  or  the  com- 
manding officer  of  a  department,  or  by  a  court  martial,  as  the  law 
directs  m  the  acts  of  Congress  for  the  rules  and  regulations  of  the 
army  passed  1806,  and  particularly  stated  in  the  11th  article  herewith 
submitted : 

^^  And  no  discharge  shall  be  given  to  a  non-commissioned  officer  or 
soldier  before  his  term  of  service  hcus  expired,  but  by  order  of  the  Presi- 
dent, the  Secretary  of  War,  the  commanding  officer  of  a  department, 
or  the  sentence  of  a  general  court  martial." 

Your  petitioner,  by  the  advice  of  an  officer  of  high  standing,  sub- 
mitted the  case  to  Congress  about  the  year  1842,  and  was  referred  to 
the  Committee  of  Claims,  Mr.  Whitlesy  chairman ;  and  that  commit- 
tee decided  that  the  law  was  conclusive,  and  that  the  case  was  already 
provided  for  by  the  act  of  Congress  of  1806,  and  sent  your  petitioner 
to  President  Tyler  with  the  claim,  who  immediately  sent  your  peti- 
tioner to  Secretary  Bell  with  the  claim,  written  thereon,  with  his  own 
pen,  ^'  pay  this  claim  if  the  statement  is  correct." 

Your  petitioner  now  begs  leave  to  state,  that  the  papers,  with  the 
account  as  drawn  out  by  Mr.  Law  in  the  department,  was  retained, 
and  he  scornfully  treated ;  nor  could  the  papers  be  gotten  again,  though 
called  for  by  the  President  several  times  during  his  administration. 

Your  petitioner  most  respectfully  begs  a  legal  and  just  considera- 
tion of  this  claim  before  this  honorable  court,  and  that  he  be  paid  and 
treated  with  that  respect  due  an  American  citizen,  and  the  son  of  a 
revolutionary  soldier. 

Very  respectfiiUy, 

EDWARD  D.  TIPPETT. 
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JBtdistment. 

District  op  Coltoibia,  City  of  Washington: 

I,  Edward  D.  Tippett,  born  in  St.  Mary's,  in  the  State  of  Maryland, 
aged  forty-four  years,  and  by  occupation  a  teacher,  do  hereby  acknow- 
ledge to  have  voluntarily  enlisted  this  seventh  day  of  June,  1833,  as 
a  soldier  in  the  army  of  the  United  States  of  America,  for  the  period 
of  three  years,  unless  sooner  discharged  by  proper  authority  :  do  also 
agree  to  accept  such  bounty,  pay,  rations^  and  clothing,  as  is  or  may 
be  established  by  law.  And  I,  Edward  D.  Tippett,  do  solemnly 
swear,  that  I  will  bear  true  faith  and  allegiance  to  the  United  States 
of  America,  and  that  I  will  serve  them  honestly  and  faUhfvUy  against 
all  their  enemies  or  opposers  whomsoever ;  and  that  I  will  observe 
and  obey  the  orders  of  the  President  of  the  United  States,  and  the 
orders  of  the  officers  appointed  over  me,  according  to  the  Bules  and 
Articles  of  War. 

EDWARD  D.  TIPPETT. 

Sworn  and  subscribed  to,  at  Washington  city,  this  28th  day  of 
June,  1833. 
Before — 

JAMES  ORD,  Justice  of  the  Peace. 

I  certify  on  honor,  that  I  have  carefully  examined  the  above  named 
recruit,  agreeably  to  the  general  regulations  of  the  army,  and  that  in 
my  opinion  he  is  free  from  M  bodily  defects  and  mental  infirmity, 
which  would  in  any  way^  disqualify  him  from  performing  the  duties 
of  a  soldier. 


Examining  Surgeon. 

I  certify  on  honor,  that  I  have  carefully  examined  the  above  named 
recruit  Edward  D.  Tippett,  previously  to  his  enlistment,  and  that  he 
was  entirely  sober  when  enlisted;  that,  to  the  best  of  my  judgment 
and  belief,  he  is  of  lawful  age  ;  and  that,  in  accepting  him  as  duly 
qualified  to  perform  the  duties  of  an  able-bodied  soldier,  I  have 
strictly  observed  the  regulations  which  govern  the  recruiting  service. 
This  soldier  has  blue  eyes,  light  hair,  light  complexion,  is  five  feet 
ten  inches  high. 

S.  COOPER,  Recruiting  Officer. 


Secretary  of  War  to  D.  Raddiffe. 

War  Department,  Washington^  May  15, 1858. 

Sir  :  In  answer  to  your  letter  of  the  11th  instant,  forwarding  the 
petition  of  Edward  D.  Tippett,  and  asking  for  the  use  of  the  Court  of 
Claims  such  information  touching  the  claim  presented  therein,  I 
have  to  inform  you  that  Mr.  Tippett  was  enlisted  as  a  soldier  in  the 


4  EDWAKD  D.  TIPPETr, 

army,  and  attached  to  the  Adjutant  General's  office  aa  a  clerk,  with 
the  rank  of  sergeant,  on  the  7th  June,  1833 ;  he  was  discharged  on 
the  31st  August,  1834.  The  enclosed  copies  of  reports  and  letters 
fully  set  forth  the  cause  and  explain  the  manner  of  his  discharge,  and 
convey  all  the  information  on  the  subject  which  the  records  of  this 
department  afford.  I  herewith  transmit,  also,  a  copy  of  his  enlist- 
ment. 

Very  respectfully,  your  obedient  servant, 

JOHN  B.  FLOYD, 

Secretary  of  War. 
D.  Radcuffb,  Esq., 

Assistant  Solicitor  Court  of  Claims. 


Secretary  of  War  to  the  President. 

War  Departmbkt,  Jviy  6,  1841. 

The  Secretary  of  War  in  reply  to  the  inquiry  of  the  President, 
whether  there  is  anything  due  to  Mr.  E.  D.  Tippett,  heretofore 
employed  in  this  department,  has  the  honor  to  report  that  nothing  is 
due  to  him. 

Mr.  Tippett  was  enlisted  on  the  7th  of  June,  1833,  for  three  years, 
as  a  sergeant,  to  serve  as  a  clerk  in  the  office  of  the  adjutant  general, 
and  was  discharged  on  the  3l8t  of  August,  1834  for  incompetency, 
under  the  authority  of  the  11th  article  of  the  Bules  and  Articles  of 
War.  He  claims  to  have  been  unlawfully  discharged,  and  that  he  is 
therefore  entitled  to  compensation  from  the  date  of  his  discharge  to 
the  end  of  the  term  for  which  he  was  enlisted.  The  claim  is  certainly 
without  foundation. 

Very  respectfully,  your  obedient  servant, 

JOHN  BELL. 

The  President. 


Secretary  of  War  to  the  President. 

War  Department,  Jnly  16,  1841. 

Sir  :  Certain  papers  in  the  case  of  Mr.  Tippett  having  been  mislaid, 
it  has  been  suggested  to  me  that  I  might  have  left  them  in  your  oflSce 
about  the  28th  ultimo,  when  a  report  appears  to  have  been  made 
from  the  Adjutant  General's  office  on  the  subject. 
Very  respectfully,  your  obedient  servant, 

JOHN  BELL, 
Secretary  of  War. 
The  President. 
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Secretary  of  War  to  the  President. 

War  Department, 

January  18,  1846. 

Sib:  In  answer  to  your  letter  of  the  11th  instant,  I  have  to  state, 
that  it  appears  by  the  records  of  this  department,  in  the  Adjutant 
General's  office,  that  you  enlisted  into  the  army  on  the  7th  of  June, 
1833,  for  three  years^  and  that  you  continued  on  duty  till  the  31st  of 
August,  1834,  when  you  were  discharged  under  the  11th  article  of 
the  Rules  and  Articles  of  War,  and  paid  in  full  to  the  time  of  discharge. 
It  is  not  competent  for  any  officer  of  the  government  to  pay  you 
after  your  discharge,  and  you  have  no  just  claim  for  further  pay, 
as  urged  in  your  communication. 

Very  respectfully,  your  obedient  servant, 

WM.  WILKINS, 

Secretary  of  War. 
Mr.  Edward  D.  Tippbtt, 
WaahingUm, 


Secretary  of  War  to  Governor  Bagby. 

Wavl  Department, 
Washington y  September  10,  1845. 

Sir  :  In  relation  to  the  case  of  Tippett,  I  consider  that  his  discharge 
was  legal  and  effective.  His  case  has  been  passed  on  by  my  pre- 
decessors repeatedly,  as  I  am  informed ;  that  it  has  been  submitted 
to  the  President,  and  even  to  Congress.  If  I  doubted  as  to  the  legality 
of  his  discharge,  (but  I  do  not  J  I  could  not  open  it. 
Very  respectfully,  your  obedient  servant, 

WM.  L.  MABOY, 

Secretary  of  War, 
Governor  Bagbt. 


AdjiUant  General  to  Major  General  Macomb. 

Adjutant  General's  Office, 

Washington^  June  16,  1836. 

Sir  :  In  conformity  with  your  instructions,  I  have  examined  the 
subject  of  the  complaint  of  E.  D.  Tippett,  respecting  the  legality  of 
his  discharge  from  the  service,  and  have  merely  to  remark,  that  it  was 
made  by  and  with  your  authority,  according  to  the  provisions  of  the 
11th  Article  of  War  ;  and  which,  according  to  the  usage  of  the  service 
in  innumerable  like  cases,  was  signed  by  the  Adjutant  General  of  the 
army. 

On  examining  Tippett's  discharge,  I  perceive  the  blank  left  for  your 
Ttame^  was  omitted  to  be  filled,which,  however,  does  not  impair  the 
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legality  of  the  discharge,  as  it  is  known  to  the  army  that  the  signa- 
ture of  the  Adjutant  General  in  such  and  many  other  cases  is  ex- 
pressive of  the  act  of  the  Commanding  General  or  Secretary  of  War, 
as  the  case  may  be. 

BespectfuUy  submitted, 

B.  JONES, 
Adjutant  General. 
Major  General  Albxanbbr  Maoomb. 


Adjutant  General  to  E.  D.  Tippett^ 

Adjutant  General's  Office, 

Wa^hington^  August  31,  1835. 

Sir  :  Four  letter  of  the  28th  instant,  addressed  to  the  Secretary  of 
War,  asking  for  certain  papers  transmitted  to  you  by  the  President, 
has  been  referred  to  this  office  with  directions  to  return  you  such  of 
them  only  as  are  of  a  recommendatory  nature.  In  compliance  there- 
with, I  now  transmit  to  you  the  following,  to  wit: 

Letter  from  Amos  Kendall,  dated  Catskill,  New  York,  14th  May, 
1833. 

Paper  signed  Joseph  Batcliff,  dated  September  10,  1834. 

Letter  from  B.  Jones,  Adjutant  General,  dated  Washington,  2d 
September,  1834. 

Paper  signed  Horatio  Trunnell,  dated  Georgetown,  18th  September, 
1834. 

Paper  signed  W.  W.  Billings,  dated  Washington,  1st  October,  1834. 

Paper  signed  John  N.  Moulder,  dated  7th  October,  1834. 

Paper  signed  0.  B.  Brown,  dated  Washington,  6th  October,  1834. 
I  am,  sir^  your  obedient  servant, 

S.  COOPEB, 
Assistant  Adjutant  General. 

Mr.  E.  D.  TiPPBTT, 

Washington^  D.  C. 


Assistant  Adjutant  General  Thomas  to  Major  General  Maoomb. 

Adjutant  General's  Office, 

Washington^  June  24,  1840. 

Sir  :  Pursuant  to  your  instructions  I  have  to  make  the  following 
report  on  the  communication  of  the  Hon.  J.  B.  Giddings  to  the  Secre- 
tary of  War,  dated  the  18th  instant,  on  the  subject  of  the  claim  of  E. 
D.  Tippett. 

BEPOBT. 

For  a  number  of  years  prior  to  the  passage  of  the  act  of  May  9, 1836, 
entitled  ''An  act  providing  for  the  salaries  of  certain  officers  therein 
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named^  and  for  other  purposes,"  giving  additional  clerks,  it  was  the 
custom  to  employ  non-commissioned  officers  of  the  army  in  the  several 
bureaus  of  the  War  Department  as  clerks,who,  in  addition  to  their 
pay,  received  under  regulations  of  the  War  Department  extra  compen- 
sation.— [See  papers  marked  A  and  B.]  Individuals  were  especially 
enlisted  for  this  purpose,  and  were  appointed  sergeants. 

Edward  D.  Tippett  was  thus  enlisted  on  the  7th  day  of  June,  1833, 
for  three  years,  the  period  then  prescribed  by  law  for  all  enlisted  men, 
and  was  placed  on  duty  in  the  Adjutant  General's  office.  He  con- 
tinued on  duty  until  the  31st  day  of  August,  1834,  when  he  was  dis- 
charged from  the  service  under  the  authority  of  the  11th  article  of  the 
Rules  and  Articles  of  War,  the  Adjutant  General  of  the  army  signing 
the  discharge,  as  the  official  organ  of  the  Major  General  Commanding 
in  Chief. — [See  paper  marked  0.]  The  cause  of  discharge  was  incom- 
petency. 

During  the  entire  period  that  E.  D  Tippett  acted  as  clerk,  I  was  on 
duty  in  the  Adjutant  General's  office,  and  he  was  particularly  under 
my  instrctions,  being  required  to  copy  the  letters  relating  to  the  re- 
cruiting service,  which  branch  of  business  I  was,  under  the  orders 
of  the  Adjutant  General,  charged  with.  He  was  required  to  do  little 
else  than  simply  copy  the  letters,  the  extent,  it  was  conceived,  of  his 
capacity  ;  and  even  this  duty  was  in  many  instances  badly  done.  I 
have  often  remarked  that  I  had  rather  do  the  duty  myself  than  to  so 
constantly  examine  and  correct  this  man's  writing.  He  was  attentive 
and  perfectly  willing  to  attend  to  the  business  given  him,  but  he  was 
not  competent  to  the  performance  of  the  duties  required  as  a  clerk  in 
the  Adjutant  General's  office. 

Tlie  claim  made  by  E.  D.  Tippett  is  for  pay  from  the  date  of  his 
discharge,  31st  August^  1834,  to  the  period  of  his  enlistment,  the  7th 
of  June,  1836,  during  which  time  he  rendered  no  service,  having  been 
legally  discharged  at  the  former  date. 

I  am,  sir,  very  respectfully  your  obedient  servant, 

L.  THOMAS, 
Assistant  AdjtUant  Oeneral. 

Major  General  A.  Maooiib, 

Commanding-in-chieff  Washington. 


Assistant  Adjutant  Oeneral  Thomas  to  the  Secretary  of  War. 

Adjutant  General's  Office, 

Washington^  June  17,  1841. 

Sib:  Pursuant  to  your  instructions  to  report  on  the  claim  set  up  by 
£.  D.  Tippett,  for  pay  as  sergeant  from  the  date  of  his  discharge  to 
the  end  of  his  enlistment,  I  respectfully  enclose  herewith  a  copy  of  a 
report  addressed  to  the  General-in-Chief,  dated  June  24,  1840,  made 
in  answer  to  a  communication  of  the  Hon.  J.  B.  Giddings  to  the  Sec- 
retary of  War,  which  report  gives  all  the  facts  in  the  case- 

E.  D.  Tippett  received  a  discharge  in  writing  signed  by  the  Adjutant 
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General,  which  discharge  is  in  conformity  with  the  11th  article  of 
war. 

I  am,  sir,  with  great  respect, 

L.  THOMAS, 
Assistant  Adjutant  General. 
Hon.  John  Bell, 

Secretary  of  War. 


Bemarks  by  the  Adjutant  General  on  E,  D.  Tippett's  letter j  dated  April 

12,  1846. 

One  morning  in  the  summer  of  1833,  the  writer  of  this  letter  called 
at  my  house  on  6th  street,  and  with  a  sorrowful  countenance,  and  in 
tones  of  undissemhled  distress — which  I  did  not  see  or  hear  unmoved 
— asked  for  employment.  He  had,  he  said,  been  a  schoolmaster,  and 
could  write  a  good  hand,  and  would  be  most  thankful  if  I  would  in- 
tercede for  him,  or  any  way  contrive  to  give  him  employment.  I  had 
never  seen  the  worthy  old  gentleman  before,  but  thought  I  saw  some- 
thing in  his  case  and  looks  which  would  justify  me  to  help  him  in  his 
utmost  need,  in  the  way  of  public  employment,  if  consistent  with  the 
public  service.  Colonel  Bomford,  too,  spoke  a  kind  word  for  him.  I 
said,  at  length,  I  have  work  enough  in  the  office,  and  I  will  employ 
Mr.  Tippett,  if  the  Secretary  of  War  will  allow  me.  I  enlisted  him, 
for  which  he  was  most  thankful,  June,  1833 ;  continued  to  employ 
him  till  August,  1834,  when  he  was  discharged,  and  then  he  no  longer 
remembered  my  former  kindness. 

For  the  good  and  sufficient  cause  of  the  discharge,  this  doubly  thrice 
renewed  complaint,  I  beg  leave  respectfully  to  refer  to  the  special 
report  of  Major  Thomas,  (not  ^^  General  Jones,"  as  the  writer  states,) 
dated  June  24,  1840. 

And  as  this  misguided  petitioner  has  appealed  to  every  Adminis- 
tration, and  every  Secretary  of  War,  from  1834  to  the  present  time, 
and  means  to  do  eo  during  life,  I  respectfully  recommend  that  the 
answer  of  the  Secretary  of  War,  of  January  18,  1845,  be  regarded  as 
an  answer  to  this  letter ;  in  other  words,  that  this  answer  l^  not  an- 
swered at  all. 

Bespectfully  submitted, 

K.  JONES,  Adjutant  General. 

April  17, 1845. 


Adjutant  General  to  E.  Z>.  Tippett. 

Ajtjtant  General's  Office, 

Washington,  May  31  1845. 

Sir  :  The  Secretary  of  War  has  referred  to  this  office  your  letter  of 
the  29th  instant,  and  instead  of  a  copy,  I  enclose  your  original  dis- 
charge which  was  filed  with  your  letter  to  the  President  of  the  United 
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States  of  June  15,  1841.  Several  other  letters  were  filed  with  the 
same  communication,  and  as  they  may  be  of  interest  to  you,  they  are 
also  herewith  iorwarded. 

I  am,  sir,  very  respectfully  your  obedient  servant, 

R.  JONES,  Adjutant  Oeneral. 

Mr.  E,  D.  TiPPBTT,  Washingtmy  D.  0.  ^ 


Adjutant  Oeneral  to  E.  D.  Tippett. 

Adjutant  General's  Office, 

Washington^  June  10,  1845. 

Sir  :  As  requested  by  your  letter  of  this  date,  I  herewith  enclose 
your  original  petition  to  Congress,  without  date,  together  with  a  copy 
of  the  11th  article  of  war,  which  accompanied  it. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

R.  JONES,  Adjutant  General. 

Mr.  E.  D.  TiPPBTT,  Washington,  D.  G. 


Adjutant  General  to  E.  D.  Uppett. 

Adjutant  General's  Office, 

Washington,  September  10,  1845. 

Sir  :  In  reply  to  your  letter  of  yesterday's  date,  I  have  to  inform 
you  that  Sergeant  Alfred  Tippett  enlisted  September  21,  1829,  and 
was  discharged  March  1,  1831,  at  Washington  city.  As  to  a  **  copy 
of  the  order"  for  his  discharge,  you  are  informed  that  such  orders  are 
never  written,  nor  are  discharges  given  in  duplicate.  I  enclose  a 
copy  of  the  established  printed  form  for  discharged  soldiers. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

R.  JONES,  Adjutant  General. 

Mr.  E.  D.  Tippett, 

Washington  city. 


Assistant  Adjutant  General  Thomas  to  Adjutant  General. 

Adjutant  General's  Office, 

Washington,  Jannary  21,  1846. 

Sir  :  I  this  morning  perused  three  letters  from  Mr.  Edward  D. 
Tippett,  addressed  to  the  Secretary  of  War,  dated  August  13,  16, 
and  September  2,  yesterday  sent  down  to  this  office,  in  which  the 
writer  ascribes  to  you  improper  motives  for  his  discharge  in  1833, 
which  I  unhesitatingly  say  are  entirely  foreign  to  the  truth. 

1  was  on  duty  in  this  office  when  Mr.  Tippett  was  discharged.  He 
performed  his  duties  (the  recording  of  letters)  under  my  immediate 
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superintendence,  and  I  can  say  that  his  discharge  was  gi^en  on  my 
representation  of  his  incompetency ^  and  at  my  express  solicitation.  On 
several  different  occasions  I  urged  this  ;  but  the  same  kind  feelings 
which  induced  you  to  give  him  employment,  caused  you  to  continue 
him  in  the  public  service. 

I  know  not  what  is  the  present  state  of  mind  of  Mr.  Tippett,  but, 
when  in  this  office,  it  was  not  well  balanced.  He  expressed  himself  a 
firm  believer  in  perpetual  motion,  and  was,  I  think,  contriving  a 
machine  to  prove  it,  the  model  of  which  was  revealed  to  him  in  a 
dream,  as  he  told  me. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

L.  THOMAS, 
Assistant  Adjutant  General. 

General  B.  Joites, 

Adjutant  Generaiy  Washington. 

When  Mr.  Tippett  first  came  to  the  office,  such  was  his  exhaustion 
from  previous  suffering  that  he  was  unable  to  do  scarcely  any  writing, 
and  asked  indulgence  until  he  could  regain  his  strength,  and  his 
nerves  became  steady.  He  told  me  he  had  not  money  to  procure  the 
necessaries  of  life  for  himself  and  family. 

L.  T. 

Adjutant  General's  Office,  May  13,  1858. 

The  foregoing  are  correct  copies  of  the  records  now  in  this  office. 

S.  COOPER,  Adjutant  General. 


in  the  united  states  coubt  op  claims. 

Edward  D.  Tippett  vs.  The  United  States. 

Petitioner's  Brief. 

Edward  D.  Tippett,  the  petitioner,  was  a  non-commissioned  officer 
(a  sergeant)  in  the  army  of  the  United  States.  He  enlisted  on  the 
7th  day  of  June,  1833,  for  the  term  of  three  years ;  was  qualified 
and  duly  enrolled  according  to  law,  and  was  detailed  to  perform  the 
extra  duty  of  clerk  in  the  office  of  the  Adjutant  Q^neral.  {See  papers 
furnished  by  the  War  Department  on  the  requirement  of  the  Court  cf 
Claims.) 

On  the  31st  day  of  August,  1834,  and  before  his  term  of  service 
had  expired,  he  was,  against  his  will,  and  in  violation  of  law  and 
regulations,  dismissed  the  service  and  discharged  from  the  army  by 
the  Adjutant  General.     (See  papers  referred  to  above.) 

It  is  alleged  by  the  Adjutant  General,  that  he  dismissed  Mr.  Tippett 
"  in  virtue  of  the  authority"  of  the  General-in-Chief,  and  which,  he 
says,  was  in  conformity  with  the  eleventh  of  the  Articles  of  War. 
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The  petitioner  denies,  on  his  part,  that  these  allegation  are  true. 
There  is  no  evidence  to  sustain  the  allegation,  that  the  General  in 
Chief  authorized  his  discharge ;  and  if  it  were  true,  it  was  incompe- 
tent authority,  there  being  no  law,  or  regulation  made  by  authority 
of  law,  justifying  the  act.  The  eleventh  of  the  Articles  of  War  gives 
no  power  to  the  General-in-Chief  to  discharge  or  to  order  the  discharge 
of  any  one  from  the  army  ;  and  the  Adjutant  General  has  no  legal 
power  to  sign  the  discharge  of  a  non-commissioned  officer  or  soldier, 
and  no  legal  power  whatever  to  act  in  such  cases,  excepting  as  the 
medium  through  which  a  lawful  order  is  to  be  transmitted  to  the 
officer  designated  by  law  to  sign  such  discharge.  Therefore,  having 
no  legal  power  himself  to  do  the  act,  and  not  having  a  lawful  order 
for  the  discharge  of  Mr.  Tippett  to  transmit  to  the  proper  officer,  his 
act  in  dismissing  him  the  service  was  a  nullity  and  was  void.  (See 
Art.  11,  Act  10th  April,  1806,  ch.  20,  Stata.  at  Large,  v.  2,  p.  361, 
and  Attorney  General  Berrien's  opinion,  Ex.  Doc.  House  of  BepresentOr 
tivesy  2fith  Congress,  2d  session,  No.  123.) 

The  article  referred  to  says,  expressly^  that  '^  after  a  non-com- 
missioned officer  or  soldier  shall  have  been  duly  enlisted  and  sworn, 
he  shall  not  be  dismissed  the  service  without  a  discharge  in  writing." 

Now,  as  no  copy  of  Mr.  Tippett's  discharge  has  been  furnished,  as 
required  by  the  court,  the  presumption  is,  it  was  not  in  writing.  The 
article  says  also,  that  '^  no  discharge  granted  to  him  shall  be  suf- 
ficient which  is  not  signed  by  a  field  officer  of  the  regiment  to  which 
he  belongs,  or  commanding  officer,  where  no  field  officer  of  the  regi- 
ment is  present,"  (this  was  not  done  in  Mr.  Tippett's  case)  *'  and  no 
discharge  shall  be  given  to  a  non-commissioned  officer  or  soldier, 
before  his  term  of  service  has  expired,  but  by  order  of  the  President, 
the  Secretary  of  War,  the  commanding  officer  of  a  department,  or  the 
sentence  of  a  general  court  martial." 

By  expressly  designating  these  functionaries  and  the  sentence  of  a 
court  martial^  it  manifestly  was  the  intention  of  Congress  to  prohibit 
the  dismission  or  discharge  of  a  non-commissioned  officer  or  soldier 
under  such  circumstances,  by  any  other  authority  or  by  any  other 
means  whatever ;  and  such  was  the  opinion  of  Mr.  Attorney  General 
Berrien,  addressed  to  the  Secretary  of  the  Navy  the  29th  June,  1830 ; 
for  he  says  expressly,  that  even  the  commander-in-chief  of  the  army 
cannot  lawfully  discharge  a  non-commissioned  officer  or  soldier  before 
his  term  of  service  has  expired,  though  a  subordinate  officer,  the 
commanding  officer  of  a  military  department,  may.  {See  Ex.  Doc. 
Ho.  Beps.,  2Uh  Gong.,  2dsess.,  No.  123.) 

The  enlistment  was  a  contract,  and  to  be  construed  as  other  con- 
tracts are.  Its  terms  and  conditions  could  not  be  annulled  or  modi- 
fied by  one  of  the  parties  without  the  consent  of  the  other,  and  still 
less  by  an  agent  of  one  of  the  parties  by  virtue  of  assumed  and  un- 
warrantable powers. 

Mr.  Tippett  has  applied  repeatedly  to  the  Department  of  War  for 
redress,  but  always  m  vain,  as  reference  to  the  papers  furnished  the 
court  by  the  department  will  show.  He  applied  also  to  the  23th  and 
26th  Congresses,  and  his  memorial  was  referred,  in  the  House  of 
Representatives,  to  the  Committee  on  Claims,  but  no  report  was 
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made;  the  chairman,  (the  Hon.  Mr.  Whittlesey,)  as  the  petitioner 
affirms,  deeming  the  law,  as  it  stood,  sufficient,  and  not  doubting 
that  the  President  would'see  that  his  grievances  were  redressed.  But 
in  this  he  failed,  through  the  misrepresentations  of  the  Adjutant 
General. 

Again  he  applied  to  Congress,  and  his  claim  was  referred  to  the 
Committee  on  Claims  of  the  Senate,  which,  in  consequence  of  a  mis- 
representation of  the  facts  made  by  the  Department  of  War,  reported 
unfavorably  the  2d  of  February,  1846  ;  which,  however,  it  appears 
never  was  acted  upon  by  the  Senate.  (See  Senate  Reports  of  Com- 
mitfeesy  No.  106,  Ist  seas.  29th  Congress.) 

In  this  statement  from  the  Department  of  War  it  was  erroneously 
represented  to  the  committee  that  the  petitioner  was  legally  discharged, 
and  "  under  the  authority  of  the  eleventh  article  of  the  Rules  and 
Articles  of  War."     The  facts  show  the  reverse  of  this  to  be  true. 

JOSIAH  F.  POLK, 

Of  Counsel  for  Petitioner. 


Claim  of  Edward  D    IKppetty  for  illegal  discharge  from  the  United 

Stales  armyy  1834. 

PLEA  IN  TUB  CASK  OF  BDWARD   D.  TTPPETT   IN   THE  UNITED  STATES  COURT  OP 

CLAIMS. 

Honorable  Judges  and  gentlemen  of  the  Court  of  Claims  of  these  United 

States: 

In  attempting  to  defend  and  to  support  the  validity  of  my  claim, 
which  has  been  submitted  for  legal  consideration  before  this  important 
and  well-timed  tribunal  of  the  government,  I  respectfully  beg  leave, 
in  the  first  place,  to  state  to  your  honorable  body  that  I  am  an 
American  citizen  by  birth,  and  the  son  of  a  revolutionary  soldier,  of 
the  Maryland  line,  and  that  I  was  a  soldier  myself  in  the  war  of 
1812  ;  that  I  was  educated  with  some  of  the  best  men  of  the  State; 
and  that  I  have  been  a  teacher  in  this  city,  in  the  Eastern  Academy, 
about  27  years ;  and  have  the  pleasure  to  say  that  I  have  educated 
many  promising  young  men,  many  of  whom  now  fill  important  situa* 
tions  under  the  government. 

It  shall  not  be  my  business  to  attempt  to  entertain  this  court  with 
a  view  of  my  general  character  through  past  life,  though  much  of  it 
would  be  quite  entertaining,  and  serve  as  evidence  of  my  value  in  that 
dojHirtment  of  State,  where  I  happened  to  become  an  enlisted  soldier 
in  the  army  of  the  United  States,  by  an  overruling  providence,  quite 
unoxpootovi,  and  cmitrary  to  any  design  or  wish  of  mine,  yet,  by  an 
overruling  hand,  it  Woame  necessary,  and  a  situation  with  which  I 
wnji  well  plrtsod,  and  had  hopevl  to  have  remained  to  that  anticipated 
poriiHl  of  pn^niotion;  and  for  this  I  aimed  by  the  most  strict  and  prompt 
uttoiitiou  to  the  duties  ussiiTued  me,  leaving  nothing  undone,  neglect- 
ing no  duty,  obeying  all  cvmmanJs  of  my  superior  officers  with  the 
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greatest  pleasure,  and  Ailing  the  situation  with  that  ahllity  I  was 
found  on  examination  to  be  fully  competent. 

Gentlemen,  before  I  was  enlisted  in  the  army  of  the  United  States, 
I  was  carefully  examined  as  to  my  handwriting,  by  request  of  General 
Macomb,  as  a  portion  of  my  duties  at  the  headquarters  of  the  army 
was  to  be  assistant  recorder,  a  duty  I  profess  to  be  the  best  qualified 
to  perform ;  I  professed,  at  that  time,  to  be  well  acquainted  with  pen- 
manship, and  was  acknowledged,  or  admitted  by  the  General-in-Chief, 
to  be  the  handsomest  writer  in  the  department ;  and,  if  your  honor  will 
allow  the  privilege,  I  will  state  a  case  which  is  well  known,  and  to 
prove  facts  worthy  of  attention  ;  but  as  this  is  not,  in  point  of  law, 
required  to  justify  or  to  prove  the  validity  of  my  claim,  I  will  confine 
myself  to  the  circumstances  connected  with  my  discharge,  showing 
that  inconsistency  with  which  it  was  efiected,  and  prove  its  illegality 
by  the  law  and  testimonial  documents. 

Gentlemen,  the  situation  was  recommended  to  me  by  Colonel  Bom- 
ford,  a  gentleman  of  well  known  humane  feelings,  who  was  well 
acquainted  with  my  abilities  as  a  writer,  and  who  recommended  me 
to  the  General-in-Chief  as  competent  and  worthy.  Nor  was  I  with- 
out other  very  important  testimony  of  the  fact.  The  situation  at 
the  time  did  not  exist,  but  was  known  by  Colonel  Bomtord  to  be 
required  for  the  department,  and  that  it  was  only  necessary  to  ask 
the  opening  of  this  situation,  by  Secretary  Cass,  to  be  filled  by  a  ser- 
geant of  the  army,  as  the  law  required.  To  efiect  this,  I  stated  the 
case  to  the  Secretary  of  War,  as  requested,  showing  him,  at  the  same 
time,  the  best  credentials  of  my  good  character  and  abilities  to  dis- 
cbarge the  duties  of  the  office,  and,  if  my  memory  serves  me  right,  a 
request  also  from  General  Macomb  for  my  employment  on  the  opening 
of  this  situation.  The  Secretary,  immediately  on  examining  my  re- 
commendations, ordered  my  enlistment,  and  I  was  duly  examined 
end  enlisted  on  the  7th  of  June,  1833.  Were  I  now  to  state  to  this 
court  the  singular  treatment  I  received  in  the  department  for  some 
months  prior  to  my  first  and  final  discharge,  which  was  calculated  to 
Bour  and  injure  the  ieelings  of  a  good  citizen  and  a  well-educated  man, 
it  would  absolutly  astonish  your  honor,  and  reflect  with  shame  and 
confusion  upon  men  in  high  places,  and  rivet  a  blackness  upon  the 
conduct  pursued  in  that  department  of  this  government,  which  would 
make  an  honorable  Christian  judge  or  lawyer  shudder  at  the  bar,  or 
to  doubt  the  possibility  of  such  conduct  by  men  ranking  so  high  in  an 
office  under  the  general  government  of  the  United  States. 

But,  gentlemen,  I  will  endeavor  to  forget  much  of  poor,  sinful^ 
liuman  nature,  and  confine  myself  to  the  principle  and  cause  of  my 
first  discharge,  and  by  this,  in  connection  with  the  course  pursued  by 
the  honorable  Secretary  Cass,  in  direct  demonstration  of  his  moral 
firmness  and  determination  to  see  justice  laid  to  the  line  and  judgment 
to  the  plummet ;  prove  to  your  satisfaction  the  illegality  of  my  dis- 
charge, in  the  second  instance  as  well  as  in  the  first,  and  that  my 
claim  now  under  consideration  is  by  the  law  and  the  testimony  pro- 
foundly just  in  the  sight  of  God  and  all  great  and  good  men. 

Gentlemen,  having  been  duly  enlisted,  as  we  have  already  stated, 
I  was  put  on  duty,  in  a  room,  near  the  roof  of  the  building,  very  dif- 
ferently situated  from  that  to  which  I  had  been  accustomed  for  twenty- 
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seven  years  as  teacher  of  the  Eastern  Academy  ;  bat  I  had  been  un- 
fortunate,  and  although  some  little  degraded,  yet  the  situation  was  a 
source  of  great  gratification  ;  nor  did  I  fail  to  exhibit  my  gratitude 
by  constant  attention  to  my  duties  with  a  view  to  better  employment 
in  future.  But,  on  the  commencement  of  the  cold  weather  or  winter 
of  1833,  there  was  a  display  of  singular  unkind  feelings  toward  me, 
which  I  cannot  easily  forget.  All  had  warm  rooms  to  write  in  but 
myself.  I  had  to  stick  to  my  recording  duties  in  a  cold  room,  nor 
would  Gren.  Jones  allow  it  to  me,  until  I  complained  of  the  treatment 
to  the  Hon.  Secretary  Cass. 

I  shall  say  no  more  of  this  unkind  treatment  to  a  faithful  servant 
of  the  public,  but  pass  on  to  an  event  strikingly  evident.  That  there 
was  a  wish  to  get  me,  in  some  way,  discharged  that  another  might 
be  enlisted  in  my  place,  more  of  a  favorite  of  the  party  under  whom  I 
was  employed,  I  was  removed  to  a  comfortable  room,  in  the  lower 
story,  where  I  continued  to  discharge  every  duty  with  all  possible  at- 
tention^ and  began  to  feel  quite  pleased  with  my  situation,  although 
ordered  about  by  very  young  and  unpleasant  looks  from  men  of  less 
experience,  yet  I  was  Sergeant  Tippett,  and  obeyed  every  command 
with  pleasure,  knowing  well  what  would  be  the  consequence  if  I  did 
not  obey. 

The  first  singular  event,  to  afiect  my  peace  and  quietness,  was 
that  memorable  case  ofthe  image  head  of  General  Jackson,  our  Presi- 
dent, having  been  sawed  off  from  the  United  States  ship  Constitution. 
That  circumstance  was  entirely  unkown  to  me,  but  it  had  been  pub- 
lished, and  was  taking  the  rounds  by  his  enemies  as  a  glorious  feat. 
Sergeant  Baker  came  into  my  room  with  a  newspaper  in  his  hand,  ap- 
pearently  much  elated,  and  asked  me  if  I  had  heard  the  news  ?  I  re- 
plied that  I  had  not.  Why,  said  he.  General  Jackson  was  beheaded 
last  night.  I  said,  that  was  nonsence.  He  showed  me  the  published 
joyful  event.  I  gave  it  as  my  opinion  to  be  a  shameful  transaction. 
He,  with  the  most  wicked  language,  said,  G'd  d'm  his  old  soul,  and 
wished  it  had  been  his  own  G'd  d'm  neck,  saying  that  he  had  heard 
that  the  Baltimoreans  were  coming  to  do  it ;  and  with  an  oath  said, 
if  they  did,  he  would  be  the  first  man  to  put  the  Jcaife  to  his  G'd  d'm 
throat.  I  repudiated  his  conduct,  and  reproved  him  in  a  positive  and 
legal  manner.  The  next  morning  I  found  on  my  desk  a  sealed  note 
containing  my  discharge,  signed  B.  Jones,  Adjutant  General. 

I  was  not  at  that  time  acquainted  with  the  military  law  in  such 
cases,  never  having  had  any  use  for  it.  I  had  never  read  a  single  act 
of  Congress  upon  the  subject,  and  therefore  did  not  understand  my 
situation  in  relation  thereto.  I  humbly  approached  Gen.  Jones,  and 
asked,  quite  civilly,  the  cause  of  my  discharge,  saying,  at  the  same 
time,  that  I  had  discharged  my  duty  faithfully,  and  wanted  to  know 
what  I  had  done  that  was  wrong.  He  replied,  with  looks  of  indigna- 
tion, that  it  was  none  of  my  business,  that  I  was  discharged,  and  very 
abruptly  ordered  me  out  with  the  hand  pointing  to  the  door. 

I  went  to  Colonel  Bomford  and  stated  my  case ;  he  said  he  had  no 
power  to  discharge  me,  and  said,  he  supposed  it  to  have  been  by  Grene- 
ral  Macomb,  and  asked  for  the  discharge.  I  gave  it  to  him  ;  and  he 
said,  it  would  not  answer  without  his  name,  and  told  me  to  see  the 
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Oeneral-in-Chief.  I  did,  and  he  looked  with  astonishment,  saying  that 
he  had  not  ordered  it,  and  told  me  to  go  with  it  to  Secretary  Cass  who 
had  given  me  the  situation,  requesting  me,  at  the  same  time,  not  to 
mention  his  name.  I  went  up  to  his  honor,  the  Secretary^  and  stated 
the  case,  as  it  happened  the  day  hefore,  who  said,  0,  sir,  that  accounts 
for  it,  and  sent  the  chief  clerk  to  Jones  to  know  what  he  had  dis- 
charged me  for.  His  reply  was  not  made  known  to  me.  But  the  Secre- 
tary, in  language  quite  emphatically  expressed,  and  with  that  firmness 
of  character  which  is  known  as  his  predominant  principle  for  justice, 
ordered  me  hack  to  my  duty,  saying  that  I  should  not  be  discharged 
without  some  legal  cause. 

I  would  willingly  leave  this  first  discharge  at  this  point,  and  pro- 
ceed to  show  its  illegality  by  the  law ;  but,  to  do  justice  to  the  Secre- 
tary of  War,  it  becomes  my  duty  to  proceed  to  state  that,  on  return- 
ing to  my  duties,  I  found  that  all  my  books  and  papers  had  been  re- 
moved to  some  other  room,  and  that  I  had  nothmg  to  do.  I  went 
back  to  his  honor,  the  Secretary,  and  gave  him  the  information,  who, 
in  very  expressive  language,  told  me  to  go  and  get  for  myself  a 
bundle  of  cigars,  and  smoke  them  until  the  work  was  again  sent  to 
me.  I  obeyed  his  honor,  and  smoked  them  three  days  quite  pleasantly; 
but,  on  the  third  evening,  my  pleasure  was  interrupted  by  a  large 
amount  of  accumulated  letters,  and  orders  to  record  made  their  ap- 
pearance ;  that  put  an  end  to  all  further  persecution  and  difficulty 
with  Colonel  Jones  and  his  clerks,  until  Greneral  Cass  and  the  Presi- 
dent travelled  together  in  the  latter  part  of  the  year,  1834. 

As  soon  as  General  Cass  had  left  the  city,  many  ridiculous  and 
shameful  attacks  were  made  upon  my  feelings  by  General  Jones's 
messengers,  and  some  by  his  clerks,  of  which  I  must  give  some  ac- 
count, as  they  go  to  establish  the  fact  that  my  discharge  from  the 
army  was  premeditated  by  acts  of  violence,  and  that  the  object  was  to 
get  me  to  violate  the  law,  that  I  might  be  tried  by  a  court  martial,  or 
discharged  for  some  act  of  disobedience.  These  circumstances  were 
told  to  Cblonel  Bomford,  who  told  me  not  to  notice  them,  or  to  violate 
the  law  in  any  case  whatever j  but  to  attend  to  my  duty  in  the  best 
possible  maimer.  Colonel  Bomford  did  not  state  the  law  to  me,  or 
show  it  to  me;  nor  was  I  ever  made  acquainted  with  the  law,  or  the 
acts  of  Congress  in  such  cases,  until  the  term  of  my  service  had 
nearly  expired,  and  this  information  was  shown  me  by  an  officer  who 
IB  yet  in  the  service,  a  short  time  before  my  term  expired. 

I  will  now,  may  it  please  the  court,  proceed  to  state  some  few  of 
the  shameful  acts  committed  by  General  Jones's  messengers  and 
clerks  against  me,  with  a  design  on  the  face  of  them  to  cause  me  to 
violate  the  law,  which  would  have  been  done  had  it  not  been  for  the 
good  counsel  of  my  worthy  friend  Colonel  Bomford. 

The  first  act  of  violence  was  to  insult  me  as  a  mason.  A  masonic 
funeral  having  been  called  out,  my  business  was  greatly  multiplied, 
and  I  could  not  obey  the  call ;  the  General  would  not  give  me  a  per- 
mit; I  therefore  continued  on  duty.  Sergeant  Baker  came  into  my 
room,  and,  with  indignant  language,  said  '^  why  have  you  not  gone  to 
this  masonic  burial — all  the  rest  of  the  d — d  scoundrels  are  gone." 
I  made  no  reply,  but  continued  my  duty  without  noticing  the  event. 
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Sergeant  Baker  came  into  my  room  one  morning  and  took  ont  the 
wash*bowl  and  pitcher ;  I  asked  what  he  did  it  for  ;  he  replied  that 
(i^eneral  Jones  had  ordered  it,  saying,  at  the  same  time,  that  he  did 
not  allow  these  articles  to  any  but  gentlemen. 

I  thought  that  this  course  of  conduct  could  not  proceed  from  General 
Jones ;  that  it  must  be  a  scheme  by  his  clerks  to  get  me  into  some 
scrape,  or  to  violate  the  rules  of  the  office,  and  determined  on  writing 
a  note  to  his  honor  for  an  understanding.  An  old  broken  pitcher  ana 
bowl  were  sent  without  any  reply.  The  pitcher  broke  in  my  hand 
with  the  weight  of  water ;  I  sent  for  another ;  his  messenger  came 
with  one  in  his  hand,  and  said,  ^^here,  take  your  p.  pot,  and  drink 
out  of  it."  I  was  by  this  convinced  that  there  was  a  higher  power  at 
work  in  conjunction. 

To  do  justice  to  myself,  I  must  state  one  more  case  of  violent  out- 
rage which  deserves  publication,  and  which  should  be  read  and  under- 
stood as  the  conduct  of  a  man  yet  in  office  against  a  gentleman  of 
known  moral  feelings,  of  sound  common  sense,  some  little  more  than 
ordinary  men— a  gentleman  of  sound,  scientific  knowledge,  a  mathe- 
matician, a  man  of  learning,  as  I  profess  to  be,  and  a  teacher^  well 
known  for  my  good  moral  worth  in  this  city. 

This  is  a  case,  may  it  please  your  honor,  which  deserves  a  place  in 
the  hearts  of  great  men,  and  should  be  published  to  the  world  as  a 
demonstration  of  what  men  may  be  called  to  suffer,  by  infidelity  or 
infidel  power.  It  is  a  case  I  once  published  to  show  what  should  be 
the  duty  of  public  men  in  a  public  department.  I  published  it  to  show 
what  was  my  duty,  and  what  were  my  principles  under  all  these  strange 
events.  I  published  it  that  it  might  prove  a  corrective  to  the  public 
departments  of  this  great  nation.  I  believe  in  righteousness  and  true 
holiness  myself,  and  desire  to  see  the  rulers  of  this  nation  men  of  great 
moral  worth. 

The  case  is  this  :  I  saw  for  many  evenings  very  shameful  conduct, 
by  bad  men  and  women,  carried  on  very  contiguous  to  the  ^pesident's 
mansion  ;  it  was  absolutely  bold,  and  ridiculously  carried  on,  as  ladies 
and  gentlemen  passed  by  the  building,  and  had  become  a  subject  for 
some  observation  by  persons  of  respectability.  I  wrote  an  account  of 
this  singularly  bold  violation  of  modesty  and  Christianity,  and  directed 
it  to  Judge  Cranch,  with  whom  I  was  well  acquainted.  The  article 
was  published  without  my  name;  but  about  this  time  of  my  difficul- 
ties in  the  War  Department,  and  in  the  absence  of  the  secretary,  this 
Orderly  Sergeant  Baker  came  into  my  room,  and  accosted  me  thus : 
"  Why,  I  understand  that  you  wrote  that  article  giving  an  account  of 
the  conduct  of  bad  men  and  women  about  the  President's  house." 
''  Well,"  said  I,  "  what  of  it?"  ''  Why,"  said  he,  ''  by  G— d,  if  I 
wanted  a  whore  to  sleep  with,  I  would  go  down  to  the  Methodist 
meeting-house  and  lock  arms  with  the  first  woman  that  comes  out." 
This  he  said,  and  immediately  left  my  room. 

This  is  only  a  small  portion  of  my  suffering  in  that  department. 
They  are  only  a  few  of  the  insults  given  me  without  any  cause  what- 
ever, and  yet  I  was  discharged  by  R.  Jones  on  the  31st  of  August, 
1834,  contrary  to  the  provisions  of  the  law,  as  I  have  since  discovered. 
At  the  time  of  my  discharge,  I  was  not  acquainted  with  the  law,  and 
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submitted  to  this  oppression,  supposing  he  had  tho  power ;  but,  had  I 
known  the  law,  I  would  not  have  submitted  to  such  shameful  viola- 
tions of  order  and  moral  justice.  No,  gentlemen,  I  would  not  haye 
been  discharged  ;  I  would  have  stood  up  for  my  rights  as  an  American 
should  do  under  all  circumstances. 

This  honorable  court  will  at  once  perceive  that  it  does  not  require 
many  references  to  the  law,  or  much  examination,  to  establish  the 
-validity  of  my  claim.  The  question  at  issue  must  turn  upon  the 
facts  as  stated.  Was  I  enlisted  by  order  for  the  iemi  above  stated? 
Was  I  a  regular  orderly  sergeant  in  the  army  of  the  United  States, 
and  discharging  my  duties  faithfully  ?  Was  I  capable  of  so  doing, 
-and  was  I  discharged  from  the  service  without  any  complaint,  or  dis- 
-obedience,  for  incompetency,  or  crime?  Is  there  any  order  to  bo 
found  in  the  department,  signed  by  the  President,  the  Secretary  of 
War,  the  General-in-chief,  or  by  a  court-martial,  stating  the  cause  of 
any  discharge,  in  any  shape  or  form^  for  crime  or  disobedience  ? 

This,  may  it  please  your  honors,  is  the  issue ;  and  I  shall  contest  the 
•legality  of  my  discharge,  without  some  legal  cause  or  complaint  in 
any  shape  or  iorm,  whether  by  the  President,  the  Secretary  of  War, 
ihe  6^eneral-in-chief,  or  by  a  court-martial,  which  implies  a  legal  or 
Justifiable  cause ;  and  for  this  I  refer  your  honors  to  the  United  States 
Attorney  General's  opinion. 

This  subject  has  been  long  settled  in  the  courts  of  this  country,  and 
if  my  memory  serves  me  ri^ht,  it  was  a  settled  point  by  the  Supreme 
Ciourt  of  the  United  States  m  the  case  of  a  Mr.  Cobb,  a  teacher  in  this 
city  some  years  past.  It  is  a  fixed  principle  that  an  enlistment  is  a 
contract  between  the  government  and  the  soldier  which  cannot  be 
abrogated  without  mutual  consent,  or  for  some  offence  or  violation  of 
law  by  the  soldier,  showing  cause  for  the  discharge ;  and  in  all  cases 
the  discharge  must  be  by  order,  setting  forth  the  case,  if  done  before 
the  term  of  the  soldier's  services  shall  have  expired. 

And  this,  may  it  please  the  court,  is  self-evident  upon  the  very  face 
of  the  law.  It  was  the  design  in  its  construction.  It  was  designed  to 
prevent  all  arbitrary  power  over  the  will  and  duties  of  a  faithful  sol- 
dier. It  was  constituted  as  a  mighty  bulwark  of  defence  against  the 
will  and  power  of  wicked,  arbitrary  men,  and  must  be  strictly  adhered 
to.  It  would  be  nonsense  for  me  to  repeat  the  words  of  the  law  to  this 
learned  court.  You  are  acquainted  with  its  provisions,  and  know  its 
motives.  I  am  no  lawyer,  but  profess  to  have  sound  common  sense, 
and  think  there  is  nothing  in  the  law  hard  to  be  understood  by  any 
gentleman  of  ordinary  intellect.  It  is  a  plain,  simple  case,  that  can- 
not be  misunderstood. 

It  has  been  and  is  the  opinion  of  gentlemen  of  sound  judgment 
that  the  President  of  the  United  States  himself  cannot  discharge  an 
enlisted  soldier  before  the  term  of  his  services  shall  have  expired, 
without  some  cause  or  violation  of  the  law  on  the  part  of  the  soldier, 
either  moral  or  implied ;  and  this  must  appear  reasonable  as  well  as 
good  common  sense.  The  President  is  the  executive  of  the  govern- 
ment ;  he  is  not  the  government.  He  executes  the  laws  of  the  gov- 
ernment, and  an  elistment  is  a  contract  with  government  which  he  most 
see  falfilled  or  carried  out  according  to  the  law,  and  every  contract 
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muet  be  according  to  the  law ;  and  it  is  quite  reasonable  to  suppose- 
that  the  President  of  the  United  States  cannot  abrogate  a  contract 
made  with  the  government  any  more  than  the  opposite  party. 

This  honorable  court  must  at  once  see  that  it  would  be  a  dangerous 
and  conflicting  system  to  grant  such  power  to  any  officer  of  this  gov- 
ernment ;  it  would  place  the  duties  and  business  of  thousands  in  a  very 
precarious  state;  there  would  be  no  certainty  of  success;  and  the  very 
thought  of  such  power  is  contrary  to  the  American  compact ;  it  is  not 
democracy  or  true  republican  principles. 

But,  may  it  please  your  honors,  in  support  of  my  claim,  if  the  Sec- 
retary of  War  had  power  to  put  me  back  into  the  army  after  the  first 
discharge,  who  gave  General  Jones  the  power,  in  the  second  instance 
and  in  his  absence,  to  discharge  me  and  enlist  another  in  my  place 
before  my  term  had  expired  ?  My  impression  is  that  he  had  no  power 
to  enlist  any  man  without  an  order  from  the  Secretary  of  War ;  and 
if  not,  he  had  none  to  discharge.  As  before  stated,  the  situation  did 
not  exist  until  made  or  opened  for  me  by  request,  nor  could  it  have 
been  opened  without  the  consent  of  the  Secretary.  Hence  the  state  of 
the  case  was,  no  man  could  have  discharged  me.  It  was  a  contract,  for 
a  limited  period,  to  serve  the  government  for  special  purposes  ;  and, 
therefore,  to  abrogate  the  contract  without  mutual  consent  of  the 
parties  was  a  violation  of  the  law  and  moral  justice,  and  amounts  to 
damages,  gentlemen. 

It  may  now  be  asked,  what  course  was  pursued  by  me  on  the  return 
of  the  President  and  Secretary  of  War  to  the  city  of  Washington,  in 
the  fall  of  1834?  In  reply  to  this,  supposing  it  may  be  a  question 
propounded  by  the  honorable  solicitor  on  the  part  of  the  government, 
1  had  left  the  city  under  the  impression  that  my  discharge  was  legal, 
not  knowing  the  law.  Immediately  on  my  discharge  I  went  to 
Harper's  Ferry  seeking  employment  there  ;  took  a  disease  then  raging 
very  much  like  the  yellow  fever.  It  was  late  in  the  fall  when  1  ar- 
rived home,  and  I  was  immediately  attacked  and  did  not  recover 
till  sometime  in  1835.  It  was  a  long  and  dangerous  spell,  hy  which 
I  suffered  in  many  ways.  I  did  not  state  the  case  to  the  Secretary 
until  the  spring  of  1835. 

When  1  stated  this  case  and  showed  my  discharge,  which  was  a 
printed  discharge,  honorably,  and  signed  R.  Jones,  Adjutant  G^eneral, 
he  looked  with  surprise  and  said  he  did  not  know  anything  about  it, 
and  thought  I  was  still  in  the  office  on  duty.  The  Secretary  for  some 
minutes  was  silent,  and  looked  quite  displeased.  After  some  thought, 
he  told  me  to  take  the  case  to  General  Jackson.  I  did,  and  the  Presi- 
dent, to  all  appearance,  was  very  much  agitated,  and  asked  me  to 
relate  all  the  circumstances  from  first  to  last.  This  I  did,  and  he  told 
me  to  call  the  next  day.  To  the  best  of  my  recollection  the  Secretary 
gave  me  a  note  to  the  President,  but  I  cannot  say  positively. 

Here  state  to  the  court  what  followed,  verbdUy: 

But,  may  it  please  the  court,  during  this  whole  investigation  the 
law  was  not  consulted ;  nor  was  X  made  acquainted  with  the  nature  of 
the  case  affecting  the  law ;  nor  did  I  know  anything  about  it  until 
ahown  to  me  by  an  officer  of  high  rank  now  in  the  army.    But  I 
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called  again  on  my  best  friend,  Bomford,  and  gained  all  the  informa- 
tion thereto  which  was  requisite  to  be  preserved  to  gain  my  rights  by 
i;he  time  a  new  administration  came  into  power,  and  on  submitting  it 
to  his  excellency  Mr.  Van  Baren,  was  told  to  put  the  subject  before 
Congress.  This  I  did,  and  it  was  continued  from  session  to  session 
until  the  administration  of  President  Tyler. 

The  subject  was  submitted  to  the  Committee  on  Claims,  and  the 
duties  closed  with  that  committee,  as  stated  in  the  petition  now  before 
your  honorable  court.  The  original  papers  and  discharge  were  re- 
fined, and  have  never  been  seen  by  me  since.  I  contend  that  I  am 
entitled  to  my  pay  for  the  balance  of  my  term  of  enlistment,  which 
will  have  been  found  about  one  year,  nine  months  and  seven  days, 
having  served  one  year,  two  months  and  twenty-three  days. 


in  the  court  of  claims. 
Ebwarb  D.  Tippept  vs.  The  Unhbd  States. 

soLicrroB's  brief. 

<72atm  for  balance  ef  pay  as  an  enlisted  acldier  for  a  period  of  three 
yearSy  becauee  diedharged  without  authority  before  the  end  of  the 
period  of  enUstmeni. 

MATBRIACi  VACIS  as  UNDBRSIOOD  6T  thb  soucctob. 

First.  That  Tippett  was  enlisted  as  a  soldier  on  the  7th  of  Jane, 
1833,  by  S.  Cooper,  recruitine  officer,  for  a  period  of  three  years,  and 
was  made  a  non-commissioned  officer  and  placed  on  duty  in  the  Adju- 
tant's General's  office,  in  Washington. — (Report  of  Adjutant  General 
Thomas,  Becord,  pp.  9,  10.) 

Second.  That  he*  was  put  to  copying  in  the  Adjutant  Generars 
office,  but  was  found  incompetent  for  that  duty. — (Id.,  Record,  pp.  9, 
10.) 

Third.  That  on  the  31st  of  August,  1834,  he  was  discharged  on 
account  of  incompetency  by  General  Macomb,  then  General-in-chief, 
through  Adjutant  General  Jones. — (General  Jones's  statement,  Rec., 
p.  8.) 

Fourth.  That  the  11th  Article  of  War  authorized  the  General-in- 
chief,  who  had  the  general  command  at  Washington,  to  discharge 
soldiers  and  non-commissioned  officers. — (2  U.  S.  L.,  p.  361 ) 

Fifth.  There  is  no  evidence  that  since  the  31st  of  August,  1834, 
ihe  claimant  has  rendered  any  serTice  to  the  United  States. 

Sixth.  That  when  he  was  enlisted,  it  was  upon  his  representation 
that  he  could  perform  the  duties  which  were  subsequently  assigned  to 
him,  and  that  it  was  the  understanding  between  him  and  General 
-Jones  that  he  enlisted  to  perform  those  duties. — (Remarks  of  General 
-Jones,  Record,  p.  10.) 

Seventh.  That  when  discharged,  Tippett  received  a  written  dis- 


20  EDWAKD  D.  TIPPETT. 

ckarge,  signed  by  General  Jones,  according  to  general  practice,  as 
representing  the  General-in-chief. — (Letter  of  A.  Adjutant  Thomas^ 
Becord,  p.  10.) 

LBGAL  PROPOSrriONS. 

FnuTE.  Tippett  was  lawfuUy  discharged  from  the  army. 

Under  the  evidence,  it  cannot  be  denied  that  Tippett  enlisted  with 
the  understanding,  on  both  sides,  that  he  was  competent  and  wonid 
perform  duties  in  the  Adjutant  General's  office,  and  that  he  proved  to- 
be  incompetent  to  discharge  them,  and  was  for  that  reason  dismissed. 
That  he  received  a  written  discharge  is  established. — (Asst.  Adjt. 
General  Thomas's  letter,  Becord,  p.  10.) 

But  it  is  objected  that  it  was  not  properlj  signed,  because  General 
Jones  put  his  name  to  it,  instead  of  General  Macomb  placing  his 
there.  The  11th  Article  of  War  provides  who  may  order  a  discharge, 
and  clearly  included  General  Macomb.  But  it  does  not  say  who  shall 
sign  the  evidence  of  it.  It  merely  says  that  the  discharge  shall  not 
be  made  "  but  by  order  of  the  President,  the  Secretary  of  War,  or  the 
commanding  officer  of  the  department." ,  But  there  is  no  provision  as 
to  who  shall  authenticate  that  act.  The  President  acts  through  the 
Secretary  of  War,  or  some  one  in  his  department.  The  Secretary  of 
War  acts  through  various  officers  connected  with  the  department. 
The  commandingofficer  of  the  department  acts  through  officers  under 
him.  And  the  record  shows  this  to  have  been  the  practice  in  cases 
like  the  present. — (General  Jones's  letter,  Becord,  p.  8. 

The  act  of  the  Adjutai^t  General  was  recognized  by  (General  Ma- 
comb, several  Secretaries  of  War,  and  the  President.  The  discharge, 
therefore,  was  valid,  and  put  an  end  to  the  contract  between  the 
United  States  and  the  claimant. 

Sbcond.  Tlie  service  tvas  legally  terminated^  whether  the  discharge 
was  signed  in  conformity  with  the  said  llth  artide  or  not. 

The  article  is  directory  merely,  and  does  not  declare  that  the  dis- 
charge shall  not  be  effectual  if  not  made  in  conformity  therewith. 
Non-conformity  with  its  provisions  may  occasion  consequences  as  be- 
tween the  one  making  the  discharge  and  the  government.  But  that 
will  not  continue  the  relation  of  service  between  the  soldier  and  the 
government.  Tippett  could  not  have  been  convicted  of  desertion,  or 
disobedience  of  orders,  after  this  discharge.  He  was  no  longer  subject 
to  the  Articles  of  War.  He  had  received  a  discharge  that  was  effect- 
ual for  his  protection,  and  of  course  it  must  equally  be  a  protection 
against  his  claims.  To  pay  the  claimant  now,  for  time  that  he  did 
not  devote  to  the  public  service,  would  be  unjust  to  the  United  States. 
The  consequences  to  the  claimant  are  all  the  same,  whether  his  dis- 
charge was  signed  by  Greneral  Jones,  or  the  President,  or  Secretary 
of  War,  or  General-in-chief.  If  it  had  been  deemed  necessary  by 
those  administering  the  law,  either  of  the  latter,  under  the  circum- 
stances presented,  would,  as  a  matter  of  course,  have  signed  the  dis- 
charffe.  The  consequences  to  the  claimant  would  have  been  the  same, 
whether  signed  by  them  or  General  Jones.     In  either  case  he  could 
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not  have  been  called  upon  for  farther  servioe,  or  have  been  pnnished 
for  refusal  to  serve.  There  is  no  evidence  that  the  claimant  did  not 
acquiesce  in  the  discharge  given  him  at  the  time.  His  objections 
seem  to  have  been  first  formally  presented  in  1841,  when  the  dis- 
charge was  decided,  by  all  who  were  authorized  to  act  upon  the  sub- 
ject, to  be  quite  sufficient.  He  does  not  show  that  there  was  no  order y 
by  one  authorized  to  make  it,  for  his  discharge,  but  that  the  discharge 
mras  not  signed  by  the  proper  person.  Under  such  circumstances  it 
"was  to  be  expected  that  the  executive  departments  would  decide  that 
the  discharge  was  good,  and  they  did  so.  A  committee  of  Congress 
decided  in  the  same  way. 

General  Jones  informs  us  that  the  mode  of  exercising  the  power  ta 
discharge  is  that  which  has  been  long  in  common  use.  Unless  thia 
construction  of  the  law  is  clearly  wrong,  it  must  be  followed  by  this 
court,  and  in  that  case,  it  must  hold  that  the  discharge  was  lawful, 
and  consequently  that  the  plaintiff  has  no  claim  upon  the  United 
States  to  be  paid  for  time  which  he  did  not  devote  to  their  service. 

R.  H.  GILLET,  Solicitor. 

January  8,  1859. 


in  the  court  of  claims. 

October  20,  1859. 
Edward  D.  TrppKrr  vs.  The  United  States. 

80ARBURGH,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  was  enlisted  as  a  soldier  in  the  army  of  the  United 
States  on  the  7th  day  of  June,  A.  D.  1833,  for  three  years,  and  wa» 
attached  to  the  Adjutant  General's  office  as  a  clerk  with  the  rank  of 
sergeant.  He  continued  on  duty  till  the  31st  day  of  August,  A.  D. 
1834,  when  he  was  discharged  for  incompetency.  His  discharge  was 
in  writing,  and  signed  by  the  Adjutant  General. 

The  petitioner  insists  that  his  discharge  was  illegal,  and  claims  pay 
to  the  end  of  his  regular  term  of  enlistment. 

The  eleventh  of  the  Articles  of  War  provides  that  *'  no  discharge 
shall  be  given  to  a  non-commissioned  officer  or  soldier  before  his  term 
of  service  has  expired  but  by  order  of  the  President,  the  Secretary  of 
War,  the  commanding  officer  of  a  department,  or  the  sentence  of  a 
general  court-martial.''  The  question  now  presented  for  considera- 
tion is,  was  the  petitioner  discharged  in  conformity  to  this  article  ? 
Two  Secretaries  of  War  have  said  that  the  petitioner  was  discharged 
under  this  article.  The  Adjutant  General  also  stated  that  his  dis- 
charge *'  was  made  by  and  with"  the  authority  of  the  major  general^ 
*'  according  to  the  provisions  of  the  eleventh  Article  of  War." 

It  seems  to  us  that  a  discharge  given  to  a  non-commissioned  officer 
before  the  expiration  of  his  term  of  service,  signed  by  the  Adjutant 
General,  by  the  authority  of  the  major  general,  and  declared  to  have 
been  given  in  conformity  to  the  eleventh  of  the  Articles  of  War,  must 
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be  presumed  to  have  been  given  by  order  of  the  President  or  of  the 
Secretary  of  War.  It  is  not  necessary  in  such  a  case  that  the  order 
of  the  President  or  of  the  Secretary  of  War  shall  be  in  writing  ;  nor 
is  any  particular  o£Scer  through  whom  it  shall  be  given  named,  or 
any  particular  method  of  discharge  prescribed.  In  giving  such  an 
order,  either  the  President  or  the  Secretary  of  War  might,  and  prob- 
ably would  address  himself  to  the  major  general,  who,  with  entire 
propriety,  mieht  cause  the  order  to  be  executed  by  the  Adjutant 
Oeneral.  A  discharge  so  given  would  be  a  discharge  given  by  order 
of  the  President  or  of  the  Secretary  of  War,  (cus  the  case  might  be,) 
in  strict  conformity  to  the  eleventh  of  the  Articles  of  War.  Just  as 
the  President  speaks  and  acts  through  the  heads  of  the  several  de- 

Sartments  in  relation  to  subjects  which  appertain  to  their  respective 
uties,  (Wilcox  vs.  Jackson,  13  Peters'  B.,  498,  613,)  so,  in  such  a 
case,  he  or  the  Secretary  of  War  would  speak  and  act  through  the 
major  general.  The  eleventh  of  .the  Articles  of  War  does  not  require 
that  the  discharge  be  given  by  the  President  or  Secretary  of  War, 
but  by  order  of  the  President  or  of  the  Secretary  of  War.  Hence,  it 
is  very  properly  said  by  the  Adjutant  General,  that  in  such  a  case  the 
signature  of  the  Adjutant  Q-eneral  is  expressive  of  the  act  of  the 
Secretary  of  War. 

In  this  case,  the  immediate  agent  in  giving  the  discharge  was  the 
Adjutant  General,  acting  under  the  authority  of  the  major  general. 
The  presumption  is,  that  these  officers  were  acting  in  conformity  to, 
not  in  violation  of,  their  duties.  Especially  must  it  be  presumed  that 
they  acted  as  they  professed  to  act.  The  Adjutant  General  expressly 
declares  that  the  discharge  was  given  in  conformity  to  the  eleventh 
of  the  Articles  of  War.  The  legal  effect  of  the  evidence  clearly  is, 
that  the  petitioner's  discharge  was  given  by  order  of  the  President  or 
of  the  Secretary  of  War. 

Our  opinion  is  that  the  petitioner  is  not  entitled  to  relief. 


in  the  coubt  of  claims. 

October  20, 1859. 

Edward  D.  Tippbti  vs.  Thb  Unitbd  Statbb. 

LORIKO,  J. 

I  am  of  opinion  that  the  discharge  in  this  case  was  illegal,  not 
from  any  defect  in  form^  but  because  it  did  not  emanate  from  any  com- 
petent authority. 

The  power  to  discharge  an  enlisted  soldier  before  the  term  of  his 
service  nas  expired  is  not  a  military  power,  nor  in  the  line  of  military 
duty  ;  for  it  is  a  power  to  annul  a  contract  of  the  United  States,  and 
that  is  a  civil  power,  and  can  be  conferred  only  by  an  act  of  Congress, 
and  used  according  to  it.  Now,  the  act  of  Goneress  in  this  case  is 
the  11th  of  the  Articles  of  War,  and  it  provides  that  *^  no  discharge 
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shall  be  given  to  a  non-commissioned  officer  or  soldier  before  bis  term 
of  service  has  expired,  but  by  order  of  the  President,  the  Secretary  of 
War,  the  commanding  officer  of  a  department,  or  the  sentence  of  a 
general  court-martial."  Under  this  act,  the  President,  the  Secretary 
of  War,  and  the  commanding  officer  of  a  department  are  special  ap- 
pointees of  this  power.  In  each  it  is  an  original  and  independent 
authority,  and  to  be  exercised  by  each  in  his  own  right.  The  Presi- 
dent therefore  has  not  this  power  as  commander-in-chief  of  the  army, 
but  only  as  one  of  the  appointees  under  the  act,  and  exactly  as  the 
other  appointees  have  it ;  and,  as  such  appointee  of  a  civil  power  to- 
rescind  a  contract,  the  President  has  no  more  couDexion  or  official 
priority  with  the  major  general  of  the  army  than  either  of  the  other 
appointees  has. 

It  is  undoubtedly  true  that  the  acts  of  the  major  general  will  bo 
assumed  to  be  the  acts  of  the  President,  and  done  by  his  authority, 
when  such  acts  are  in  the  line  of  the  major  general's  duty,  and  within 
the  authority  of  the  President  as  commander-in-chief  of  the  army- 
But  'the  recission  of  a  contract  is  not  in  the  line  of  a  major  general's 
duty,  nor  within  the  authority  of  the  President  as  commander-in- 
chief  of  the  army.  It  has  no  connexion  with  their  military  relation 
to  each  other,  and  it  is  only  in  matters  belonging  to  that  military 
relation,  and  so  appertaining  to  their  respective  duties  as  military 
officers,  that  the  major  general  acts  or  can  be  presumed  to  act  for  the 
President  or  by  his  authority.  In  this  case,  therefore,  and  in  the 
matter  of  discharges,  there  is  nothing  of  that  official  privity  between 
the  President  as  appointee  under  the  act,  and  the  major  general  of 
the  army,  which  prescribes  the  reason,  and  the  only  reason,  why  the 
acts  of  the  heads  of  departments  in  relation  to  matters  appertaining 
to  their  respective  duties,  are  inferred  to  be  done  by  the  authority  of 
the  President. 

And  there  is  no  evidence  in  the  case  that  this  discharge  was  ever 
claimed  to  be  made  by  the  authority  of  the  President.  On  the  other 
hand,  Adjutant  Q-eneral  Jones,  in  his  letter  to  Major  Q-eneral  Macomb 
of  June  15,  1825,  (Record,  p.  8,)  says,  ^'  it  was  granted  by  and  with 

four  authority,  according  to  the  provisions  of  the  11th  Article  of  War." 
f  the  major  general  had  merely  transmitted  the  order  of  the  Presi- 
dent, then  in  such  case  the  discharge  would  have  been  by  the  author- 
ity of  the  President,  and  so  described,  if  properly  described  ;  and  in 
such  case  it  would  not  have  been  made  by  the  authority  of  the  major 
general,  and  could  not  have  been  properly  so  described. 

On  the  evidence  in  the  case,  I  cannot  find  that  the  discharge  was 
granted  on  any  other  authority  than  that  of  the  major  general ;  and, 
on  the  law  of  the  case,  I  can  find  no  reason  or  warrant  for  inferring 
that  the  act  of  the  major  general  was,  in  legal  contemplation,  the  act 
of  the  President  as  appointee  under  the  act  conferring  the  power  to 
grant  discharges  and  annul  a  contract  of  the  United  States. 

In  the  case  cited  by  the  counsel  for  the  petitioner,  the  commandant 
of  the  marine  corps  claimed  the  authority,  under  the  11th  of  the 
Articles  of  War^  to  discharge  a  marine  before  the  term  of  his  service 
had  expired,  and  the  question  of  his  authority  so  to  do,  being  sub- 
mitted by  the  Secretary  of  War  to  the  Attorney  General,  Mr.  Ber- 


^24  EDWABD  D.  TIPP£TT. 

rien,  he  gave  an  opinion  against  the  power  of  the  commandant  of 
marines,  and  said  that  the  commandant  of  marines  '^is  not  the  com- 
manding officer  of  a  department,  for  that  is  a  technical  expression  in 
the  army  regulations  to  designate  the  geographical  limits  which  sep- 
arate the  grand  divisions  of  the  army  of  the  United  States  ;  nor  can 
he  acquire  the  right  to  grant  such  discharges  hy  virtue  of  his  office  as 
commandant  of  the  corps,  for  the  authority  to  rescind  a  contract  be- 
tween the  United  States  and  the  individual,  which  is  the  effect  of  a 
discharge,  is  a  power  which  can  exist  only  hy  virtue  of  an  express 
grant.  It  is  not  dependent  on  rank,  but  simply  on  the  provisions  of 
law.  Under  the  articles  which  we  are  now  considering,  the  major 
general  commanding  the  army  of  the  United  States  cannot  grant  a 
discharge  which  may  be  granted  by  his  inferior  officer  who  chances  to 
be  in  command  of  a  department."  The  illustration  used  by  Mr.  Ber- 
rien is,  as  it  seems  to  me,  the  case  now  before  this  court. 

As  I  am  of  opinion  that  the  discharge  of  the  petitioner  was  illegal, 
I  consider  that  he  is  entitled  to  his  pay  from  the  date  of  his  discharge 
to  the  expiration  of  the  term  of  his  enlistment. 


36th  Cowqbbbs,  )  HOUSE  OF  REPRESENTATIVES  J  Rbp.  C.  0. 
latSemon.      ^  )    No.  234. 


CARLISLE  &  COX,  ADMINISTRATORS  OF  0.  P.  VAN  N£SS, 

DECEASED. 


Febeuabt  11,  1860.— Bepor ted  from  tbe  Court  of  Claiins ;  committed  to  a  Committee  of 

the  Whole  House,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  Jumorable  the  SencUe  and  House  of  BepreseiUatives  of  the  United 

States  in  Congress  assembled  : 

The  Court  of  Claiins  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

CARLISLE  &  COX,  ADMINISTRATORS  OF  C.  P.  VAN  NESS, 

DECEASED,  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documents  withdrawn  from  the  Senate  by  claimants  and  filed  as 
evidence  in  this  case,  transmitted  to  the  Senate. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 

5.  Opinion  of  the  court  adverse  to  the  claim,  delivered  by  Judge 
Blackford. 

6.  Separate  opinion  of  Judge  Loring  concurring. 

7.  Opinion  of  Judge  Scarburgh  dissenting. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
p        n  seal  of  said  court,  at  Washington,  this  fifth  day  of  December, 

LL.     8.J    ^       JJ        jggg^ 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


m  THE  COUBT  OF  CLAQiS. 


To  the  honorable  judges  of  the  United  States  Court  of  Claims  : 

The  petition  of  James  M.  Carlisle  and  Walter  S.  Cox  respectfully 
shows :  That  letters  of  administration,  cum  iestamento  annexe^  upon 
the  personal  estate  of  Cornelius  P.  Van  Ness,  deceased,  were  issued  to   • 
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them  on  the  12th  of  Jannary,  1853,  hy  the  orphans*  conrt  of  the  oonnty 
of  Washington,  in  the  District  of  Columbia. 

They  further  show,  that  between  February  1,  1813,  and  August  27, 
1814,  while  said  Cornelius  P.  Van  Ness  was  collector  of  tbe  district  of 
Vermont,  and  there  being  no  naval  officer  or  surveyor  in  said  district, 
certain  goods  and  merchandise  were  imported  into  said  district  in  vio- 
lation of  law,  and  thereby  became  forfeited,  and  were  seized  and  li- 
belled by  said  collector  ;  that,  by  order  of  the  court,  the  goods  were 
delivered  to  the  claimants  thereof,  on  bonds,  in  conformity  with  the 
89th  section  of  the  act  of  Congress  of  March  2,  1799,  c.  128,  entitled 
'^  An  act  to  regulate  the  collection  of  duties  on  imports  and  tonnage ;" 
that  during  the  pendency  of  the  suits,  the  Secretary  of  the  Treasury 
remitted  the  forfeitures  on  payment  by  the  claimants  of  the  costs,  and 
the  amount  of  the  duties  thai  would  have  been  payable  had  said  goods 
"been  legally  imported ;  and  the  claimants  accordingly  paid  the  sum  of 
$36,353  85,  which  was  received  by  the  collector  and  paid  into  the 
Treasury  of  the  United  States. 

They  further  show,  that  in  the  year  1832,  in  the  case  of  McLane  vs. 
The  United  States,  (6  Pet.  Rep.,  404,)  the  Supreme  Court  of  the  United 
States  decided  that  the  amount  reserved,  as  before  stated,  must  be 
deemed  part  of  the  forfeiture^  and  n/oi  duties^  and  that  the  officers 
making  the  seizure  are  entitled  to  a  moiety  thereof,  under  the  9l8t 
section  of  the  act  of  March  2,  1T99,  aforesaid. 

They  further  show,  that  said  Cornelius  P.  Van  Ness  had  paid  tbe 
aforesaid  sum  of  $36,353  85  into  the  treasury,  under  a  mistake  as  to 
his  legal  right  to  a  moiety  thereof ;  that  in  1846  he  petitioned  Con- 
gress to  have  his  moiety  of  said  sum  refunded  to  him,  alleging  several 
causes  which  had  prevented  his  earlier  application  ;  that  his  said  claim 
was  still  pending  when  he  died;  that  it  was  renewed  by  your  peti- 
tioners ;  that  a  commitee  of  the  Senate  reported  against  the  claim,  as 
a  legal  one,  because  the  said  sum  of  money  had  been  voluntarily  paid, 
without  protest,  but  recognized  a  claim  injustice^  and  reported  a  bill, 
which  was  passed,  giving  one-half  of  the  amount  claimed  to  the  widow 
of  the  said  Van  Ness. 

Tour  petitioners  insist,  that  the  whole  amount  of  said  claim,  viz : 
$18,1  T6  92,  was  justly  due  said  Van  Ness,  and  should  be  paid  to  your 
petitioners  as  the  representatives  of  his  creditors  and  legatees. 

They  know  of  no  assignment  of  said  claim,  in  part  or  wholly,  by 
said  Van  Ness,  during  his  lifetime,  and  have  made  none  themselves. 

They  ask  to  be  allowed  said  sum  of  $18,176  92,  with  interest  from 
February,  1846,  the  date  of  said  Van  Ness'  application  to  Congress. 

CARLISLE  &  COX. 


UNITED  STATES  COURT  OF  CLAIMS. 

Claim  of  Caruslb  &  Cox,  Adminibtratobs  c.  t.  a.  of  Cornkuub  P. 

Van  Nssb. 

Claimant  Brief. 

From  the  report  of  Mr.  McCuUoch,  Comptroller,  and  accompany- 
ing documents,  it  appears  that  Mr.  Van  Ness  was  collector  of  customs 
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for  the  district  of  Vermont,  in  which  there  was  no  naval  officer  or 
surveyor,  during  the  years  1813  and  1814  and  after ;  that  during  those 
years  he  seised  certain  goods  imported  from  Lower  Canada,  in  viola- 
tion of  the  non-intercoarse  acts  of  Congress,  of  March  1,  1809,  c.  195, 
May  1,  1810,  c.  264,  and  March  2,  1811,  c.  306,  then  in  force,  bj 
which  said  merchandise  had  become  forfeited  to  the  United  States,  and 
the  proceeds  of  which  were  distributable  according  to  the  9l8t  section 
of  the  ^'  Act  to  regulate  the  collection  of  duties  on  imports  and  ton- 
nage," approved  March  2,  1799  ;  that  the  goods  were  duly  proceeded 
against  in  the  United  States  district  court  tor  the  Vermont  district,  and 
during  the  pendency  of  the  proceedings  the  Secretary  of  the  Treasury 
remitted  the  forfeitures  incurred,  upon  payment  of  the  costs  accrued, 
and  an  amount,  in  each  case,  equal  to  what  the  duties  would  have  been 
on  a  legal  importation,  under  authority  of  the  acts  of  March  1,  1809, 
and  May  1,  1810,  aforesaid,  and  of  the  act  of  March  3,  1T97,  entitled 
*'  An  act  to  provide  for  mitigating  or  remitting  the  forfeitures,  penal- 
ties, and  disabilities  accruing  in  certain  cases  therein  mentioned,"  and 
of  the  act  of  February  27^  1813,  entitled  '^  An  act  directing  the  Secre- 
tary of  the  Treasury  to  remit  certain  fines,  penalties,  and  forfeitures 
therein  mentioned  ;"  and  that  the  amounts  so  reserved  were  collected 
and  paid  into  the  Treasury  as  dutiesy  being,  in  the  aggregate^  the 
sum  of  136,363  85. 

The  amounts  reserved  as  aforesaid  were  not  duties  but  forfeitures^ 
and  the  collector,  there  being  no  naval  officer  or  surveyor  for  the  dis- 
trict of  Vermont,  was  entitled  to  a  moiety,  viz :  $18,176  92,  under 
the  9lst  section  of  the  act  of  March  2,  1799,  and  the  non*intercourse 
acts  aforesaid. — (See  McLane  vs.  United  States,  6  Pet.,  404.) 

The  payment  of  the  amounts  reserved  as  aforesaid,  into  the  Treasury, 
by  the  collector,  under  a  mistaken  construction  of  the  acts  aforesaid,  is 
no  bar  to  his  recovery  from  the  United  States. 

See  the  case  of  Sturgess^  Bennett  &  Co.  t;^.  The  United  States,  de- 
cided in  this  court ;  also  Lamott  vs.  Bowly,  6  Harris  &  Johnson,  500. 

The  Supreme  Court  say,  in  McLane  vs.  United  States,  '^  the  duty  of 
the  collector  in  superintending  the  collection  of  the  revenue,  and  in 
making  seizures  for  supposed  violations  of  law,  is  onerous  and  full  of 
perplexity.  If  he  seizes  any  goods,  it  is  at  his  peril ;  and  he  is  con- 
demnable  in  damages  and  costs,  if  it  shall  turn  out,  upon  the  final 
adjudication,  that  there  was  no  probable  cause  for  the  seizure.  As  a 
just  reward  for  his  diligence  and  as  a  compensation  for  his  risks,  at  once 
to  stimulate  his  vigilance  and  secure  his  activity,  the  laws  of  the 
United  States  have  awarded  him  a  large  share  of  the  proceeds  of  the 
forfeiture." 

In  this  case,  upon  the  faith  of  the  legislative  pledge  of  remunera- 
tion, Mr.  Van  Ness  incurred  the  risks  and  rendered  the  services  for 
which  it  was  promised,  whereby  more  than  $140,000  worth  of  mer- 
chandise was  secured  and  became  liable  to  condemnation,  and  after  the 
remission  of  the  forfeiture  as  aforesaid,  the  sum  of  $36,353  85  was 
secured  to  the  United  States  and  paid  into  the  Treasury.  One  moiety 
of  this  sum,  as  the  just  reward  of  his  diligence,  was  the  property  of 
the  collector.  The  United  States  have  now  had  it  for  nearly  forty  years, 
which  would  make  it,  at  the  legal  rate  of  increase,  amount  to  some 
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$60,000.  We  onl J  ask  to  hare  the  sum  wrongfollj  withheld  from  the 
collector  returned.  There  ifi  no  honesty  in  the  retention  of  it  by  the 
United  States.  On  the  contrary,  nothing  can  be  more  dishonest  than 
to  promise,  as  a  reward  for  securing  certain  property  for  the  goTern- 
ment,  a  portion  of  the  property,  and  then,  getting  possession  of  the 
property  so  secured,  to  withhold  the  reward.  In  an  individual  this 
would  be  called  a  swindle.  It  is  hard  enough  that  alter  rendering 
the  perilous  service,  the  collector  should  be  depriyed  of  his  moiety  of 
the  whole  by  the  remission  of  the  forfeiture  without  his  consent. 

Unless  constrained  by  some  technical  rule,  it  is  not  doubted  that  the 
court  must  allow  this  claim.  There  is  no  such  rule,  unless  it  be  the 
supposed  rule,  that  a  payment  in  ignorance  of  law  cannot  be  recorered 
back.  In  this  respect,  this  case  comes  strictly  within  the  decision  of 
this  court  in  the  ease  of  Sturgess,  Bennett  &  Co.  The  question  asked, 
and  answered  affirmatively  by  the  court  in  that  case,  is,  '^can  money 
paid  /or  duties  not  imposed  by  laWj  with  a  knowledge  of  all  the  facts, 
but  under  a  mutual  mistake  of  the  law,  both  parties  having  the  law 
in  contemplation,  and  in  good  faith  meaning  to  conform  to  it,  bat  act- 
ing under  a  misconstruction,  which  was  ascertained  by  subsequent 
decisions  of  the  Supreme  Court  of  the  United  States,  be  recovered 
back?" 

For  the  words  above,  '^  for  duties  not  imposed  by  law,"  substitute 
these,  viz  :  ^*  by  a  collector,  a«  duties j  btU  which  are^  under  the  lawj 
not  duties  y  but  forfeit  ureSy  which  he  is  not  bound  to  pay  j"  and  the  cases 
are  precisely  analogous. 

This  is  plainly  not  a  payment  in  mere  ignorance  of  the  law.  It 
might  be  so,  if  we  could  conceive  that  the  collector  was  ignorant  of  the 
91st  section  of  the  act  of  1799  and  of  the  non-intercourse  acts,  and  of 
the  acts  authorizing  a  remission  of  the  forfeitures.  But  when  we  con- 
sider that  the  seizures  were  made  with  direct  reference  to  the  non- 
intercourse  acts,  which  give  the  collector  a  right  to  a  moiety,  that  the 
remission  was  made  and  the  amounts  reserved  were  collected  as  duties, 
in  direct  pursuance  of  the  acts  of  Congress  aforesaid,  and  by  no  other 
authority  f  and  this  is  oil  entered  on  the  record  in  the  suits  instituted  by 
the  collector^  as  appears  by  the  certified  transcripts  on  file,  it  is  plain 
that  a  direct  reference  was  had  to  the  law,  and  the  sums  so  reserved 
were  treated  as  duties  through  a  mistaken  oonstrw^ion  of  the  law,  on 
the  part  of  the  collector  and  the  government.  There  is,  therefore,  no 
escape  from  the  application  of  the  case  of  Sturgess,  Bennett  &  Co. 
That  decision  disposes  of  the  only  objection  made  to  the  claim  by  the 
Senate  committee.  They  recognized  the  value  of  the  services  rendered 
and  the  equity  of  the  claim,  by  paying  to  the  widow  in  the  form  of  a 
gratuity,  but  still  in  oonsidercUion  of  the  services j  one-half  the  amount 
claimed.  It  need  hardly  be  contended  that  this  payment  is  no  bar 
pro  tanto  to  the  present  claim.  This  is  too  plain  to  be  argued,  the 
payment  having  been  made  to  a  person  having  no  title,  and  while 
those  having  title  were  claiming. 

CARLISLE  &  COX. 
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IN  THB  COURT  OF  CLAIBfS. 

On  THB  Pbtitiok  of  Van  Nebs'  ADMoriBX&ATOBS,  Carublb  &  Ooz. 

Bri^  of  the  United  States  Solicitor. 

This  claim  is  similar  to  the  case  of  McCuUoch's  ezecators,  and  I 
submit  it  od  the  brief  filed  in  that  case ;  the  amount  has  already  been 
paid  to  the  widow  of  the  deceased,  and,  as  his  executors  correctly  say, 
it  was  paid  as  a  mere  gratuity,  Congress  not  recognisin(2;  her  title  as 
that  of  the  executors  to  the  money,  but^  on  the  contrary,  the  committee 
which  reported  the  bill  stating  distinctly  that  Van  Ness  had  no  legal 
claim.     It  is  therefore  certainly  no  bar  to  this  claim. 

M.  BLAIR. 


IN  THE  COUBT  OF  CLAIMS. 


On  THB  PETITION  OF  J  AMES  H.  McCULLOfl,  EXECUTOB  OF  JaMES  H,  McCuL- 

LOH,  BBCBASBD. 

[Adopted  in  the  case  ot  administrators  of  Van  KesB.] 

Brief  of  the  United  States  Solicitor, 

The  grounds  on  which  this  claim  is  placed  are,  that  certain  mer- 
chandise was  forfeited  becaase  imported  in  violation  of  the  4th  section 
of  the  act  of  March  1,  1809,  (2  Stat.,  p.  529 J  prohibiting  trade  with 
England,  as  re-enacted  by  the  3d  section  of  the  act  of  1811,  (lb.,  651;) 
that  the  merchandise  was  seised  as  forfeited  at  the  instance  of  claim- 
ant's testator,  who  was  then  collector  of  the  port  of  Baltimore,  on  7th 
October,  1812,  bat  before  the  same  was  condemned,  and  the  proceeds 
distribated,  the  act  of  2d  January,  1813,  (2  Stat.,  p.  789,)  was  passed, 
and  the  forfeiture  was  remitted  under  that  act  on  payment  of  costs  and 
duties  by  the  importers.  It  is  claimed  that  one-half  of  the  sum  of 
$83,626  ^5^,  which  was  received  by  the  collector  as  duties  on  account 
of  this  merchandise,  and  which  was  paid  by  him  into  the  treasury  as 
duties,  was  paid  by  him  under  a  mistake  ot  the  legal  rights  of  the  offi- 
cers of  the  customs^  as  since  ascertained  by  the  decision  of  the  Supreme 
Court  in  the  case  of  McLane  vs.  The  United  States,  (6  Peters,  404,) 
which  decision  it  is  contended  declares,  that  what  the  act  of  January, 
1813,  calls  dfUies  was,  in  fact,  a  part  (f  the  forfeiture,  and  was  re- 
ceived as  such  by  the  collector,  and  was,  therefore,  subject  to  distribu- 
tion according  to  the  91st  section  of  the  act  of  March  2, 1799,  (1  Stat., 
p.  697;)  wherefore,  the  petitioner  claims  one-sixth  of  said  amount,  or 
the  sum  of  $13,937  tVjt- 

It  appears  by  Mr.  Gallatin's  report,  as  quoted  in  Mr.  Attorney 
General  Taney's  brief  in  Mc Lane's  case,  that  the  merchandise,  &c.,  re- 
lieved from  forfeiture  by  the  act  of  2d  January,  1813,  amounted  to 
eighteen  millions,  and  that  the  duties  received  on  this  merchandise 
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amonnted  to  five  millioas;  so  that  on  the  question  presented  hy  this 
case,  the  sum  of  two  and  a  half  millions  is  depending. 

It  is  a  question,  therefore,  of  great  importance.  I  should  not,  how- 
ever, have  thought  the  construction  of  the  act  of  1813,  upon  which  it 
depends,  was  one  upon  which  there  could  he  a  serious  controversy, 
hut  for  the  decision  on  which  the  claimant  relies. 

The  language  of  the  act  of  January,  1813,  which  hears  on  this  ques- 
tion is  as  follows:  ^^  In  all  such  cases  *  *  *  the  Secretary  of  the 
Treasury  is  herehy  directed  to  remit  all  fines,  penalties  and  forfeitures 
that  may  have  heen  incurred  under  the  said  acts  in  consequence  of  such 
shipment,  importation  or  importations,  upon  the  costs  and  charges  that 
have  arisen  or  may  arise  being  paid,  and  on  payment  of  the  duties 
which  would  have  been  payable  by  law  on  such  goods,  wares  and 
merchandise  if  legally  imported." 

The  law,  it  will  be  observed,  is  peremptory  in  requiring  the  Secre- 
tary to  remit  ^^ all  ^nes^ penalties  and  forfeitures'*  in  such  cases  on 
payment  of  costs,  and  ^'on  payment  of  the  duties  which  would  have 
been  payable  by  law  on  such  goods,  wares  and  merchandise  if  legally 
imported."  Is  there  in  these  words  anything  to  distinguish  the  rfn- 
ties  which  it  lays  on  the  merchandists  referred  to  in  the  act,  from  the 
duties  imposed  by  other  acts ;  or  was  there  anything  in  the  circum- 
stances of  the  case  to  prevent  the  imposition  ot  such  duties?  The  act 
simplj  imposes  the  ordinary  duties  instead  of  the  forfeiture  which  had 
been  incured. 

The  customs  officers  have  never  claimed  the  right  to  divide  with  the 
government  the  duties  levied  under  any  other  act  but  this,  and  it  is 
only  by  transforming  what  this  law  expressly  calls  duties^  and  unques- 
tionably meant  to  impope,  collect  and  dispose  of  as  dutieH,  into  a  dif- 
ferent thing  6^  construction^  ihsLt  such  a  right  can  be  maintained  under 
this  act.  The  duties  imposed  by  a  similar  act  are  construed  to  be  for- 
feitures, because  the  government,  says  the  Supreme  Court,  (6  Peters, 
p.  427,)  ''  was  entitled  to  the  whole  property  by  way  of  forfeiture,  and 
to  nothing  by  way  of  duties ;  when,  therefore,  Congress  authorized  tte 
remission  upon  the  payment  of  double  duties,  the  latter  was  imposed 
as  a  condition  of  restitution  upon  the  offending  party."  And  on  the 
same  page  it  is  said:  ''It  has  not  been  pretended  that  the  act  of  the 
29th  of  July,  1813,  could  divest  the  rights  of  the  collector  antecedently 
vested  in  him  by  existing  laws ;  and  if  such  a  doctrine  could  be  main- 
tained at  all,  it  would  still  be  necessary  to  establish  tliat  there  was  an 
unequivocal  intention  on  the  part  of  the  government  to  remit  his  share^ 
and  to  retain  its  own  share  of  the  forfeiture.  Such  an  extraordinary 
exercise  of  power  ought  to  be  evidenced  by  terms  susceptible  of  no 
doubt;  we  are  of  opinion  that  the  present  act  neither  justifies  nor  re- 
quires any  such  construction.  The  double  duties  are  referred  to  as 
a  mere  mode  of  ascertaining  the  amount  intended  to  be  reserved  out 
of  the  forfeiture,  and  not  as  a  declaration  of  intention  on  the  part  of 
the  government  that  thej  were  to  be  received  as  legal  duties  due  upon 
a  legal  importation." 

This  is  the  whole  of  the  reasoning  in  the  case,  and  the  amount  of  it 
is,  it  is  assumed  that  no  duties  could  accrue  on  goods  the  importation 
of  which  was  prohibited^  and  therefore  the  provision  of  the  law  for  the 


CABLISI«E  AND  COX.  7 

payment  of  what  it  calls  duties  mast  be  treated  as  a  reservation  of  a 
part  of  the  thing  forfeited  ;  and  as  the  officers  were  entitled  to  one-half 
of  all  forfeitures,  they  were  entitled  to  that  portion  of  what  was  re- 
served  out  of  these. 

Why  is  it  that  the  government  could  not  in  such  cases  exact  the 
ordinary  duties  payable  on  merchandise  lawfully  imported,  instead  of 
the  forfeiture? 

The  argument  of  Mr.  Sergeant,  p.  413,  whose  conclusions  were 
adopted  by  the  court,  is  that  ^'  no  duties  were  by  law  payable  upon 
those  goods.  No  duties  could  accrue  upon  them.  Duties  by  law 
accrue  and  are  payable  only  upon  goods  imported  according  to  law. 
No  duties  are  o.r  can  be  payable  upon  goods  brought  in  contrary  to 
law,  and  in  violation  of  law.  They  cannot  be,  for  the  most  obvious 
and  conclusive  reasons.  Duties  accrue  not  upon  arrival  in  the  United 
States,  but  upon  arrival  at  the  port  of  entry.  United  States  t;^.  Vowal, 
5  Cfancb,  368  ;  Arnold  vs.  United  States,  9  ib.  104,  Sc.  1  Gall.,  348. 
'^  ^*  But  forfeiture  to  the  United  States  also  accrues,  at  latest,  imme- 
diately upon  arrival  in  the  United  States,  and  before  arriving  at  the 
Sort  of  entry.  No  matter  when  the  seizure  took  place,  it  has  relation 
acl(  to  the  time  of  offence  committed,  and  overreaches  a  bona  fide 
sale." 

The  rea  on  given  by  Mr.  Sergeant,  which  is  the  only  reason  given 
in  the  report  of  this  case,'  why  no  duties  can  be  imposed  on  goods  the 
importation  of  which  is  prohibited,  is  that  forfeiture  accrues  on  arrival 
in  the  United  States,  ana  duties  do  not  accrue  till  arrival  at  port,  or, 
in  other  words,  the  property  becomes  the  property  of  the  United 
States,  and  is  not  therefore  subject  to  duty  when  it  comes  into  port. 

I  admit  that  '^  a  forfeiture  attaches  in  rem  at  the  moment  the  offence 
is  dbmmitted,  and  that  the  property  is  instantly  divested,"  and  be- 
comes vested  in  the  United  States  ;  and  I  also  admit  that  whilst  the 
property  continues  in  the  United  States  no  duties  could  accrue  ;  but 
the  remiliur  like  '^  the  seizure  has  relation  back  to  the  time  of  offence 
committed  ;  "  and  when  the  property  is  thus  restored,  it  is  subject  to 
all  the  incidents  of  ownership  by  the  importer  as  from  the  time  of  such 
reinvesimeni  of  property  in  him.  Sales,  and  all  other  intermediate 
dispositions  of  it,  or  liens  upon  it,  are  affirmed  by  the  remittur  to  the 
same  extent  that  they  are  divested  by  the  seizure,  condemnation,  &c.; 
and  therefoie,  if  the  law  of  1813  had  not  expressly  imposed  the  duties 
on  this  merchandise,  the  duties  imposed  in  this  case  would  have 
accrued  on  the  remiitur  as  an  incident  to  importation  under  the  gene- 
ral law  imposing  duties,  and  such  duties  might  have  been  lawfully 
exacted  on  the  merchandise  as  the  condition  precedent  to  the  delivering 
of  it  to  the  importer.  Would  the  importer,  in  a  suit  for  the  goods,  or 
for  the  recovery  of  duties  paid  under  protest  under  such  circumstances, 
be  allowed  to  say  that  no  duties  were  payable  because  the  goods  were 
imported  in  violation  of  law,  which  subjected  them  to  forfeiture,  and 
the  government  having  remitted  the  penalty  affixed  to  such  an  offence, 
the  goods  became  ves.ted  in  the  importer  discharged  of  all  claims?  I 
think  not.  The  answer  would  be,  that  the  law  imposes  the  duties 
upon  all  goods  which  are  imported,  and  there  is  no  exception,  either 
express  or  by  implication,  as  to  those  which  are  illegally  imported, 
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which  may  become  forfeit,  bat  which  are  not  proceeded  against  and 
actually  forfeited.  There  is  no  express  exception  e^en  of  goods  which 
are  actually  forfeited,  the  possession  of  which  is  retained  till  sold  by 
the  marshal ;  but  the  exception  arises  by  implication  in  such  cases, 
because  the  goods  become  the  property  of  the  government  before  duties 
accrue,  and  property  of  the  government  is  not  subject  to  duty ;  and 
as  they  continue  to  be  property  of  the  United  States,  and  are  not 
afterwards  parted  with  to  the  importer  or  to  any  one  else,  a,8  of  the 
time  at  which  the  forfeiture  was  incurred,  duties  cannot  accrue  in  such 
a  case.  In  such  a  case  the  law  does  not  apply,  because  the  reason  of 
the  law  is  inapplicable.  But  if  the  forfeiture  is  remitted,  or  not  pro- 
secuted, both  the  words  and  reason  of  the  law  require  that  duties 
should  be  paid. 

If  therefore  Mr.  Sergeant's  own  mode  of  reasoning  be  pursued, 
there  is  no  legal  impossibility  in  the  proposition  that  duties  may  ac- 
crue on  goods,  the  importation  of  which  is  prohibited  by  special  act, 
when  the  forfeiture  imposed  by  such  act  is  remitted,  and  the  importer 
fully  reinstated  in  the  property  in  said  goods.  As  tbe  only  reason 
assigned  why  the  goods  were  exempt  from  the  duties  which  the  law 
imposed  on  similar  goods  was  the  ownership  of  the  government,  the 
release  of  such  rights  by  the  government  would  remove  that  obstacle. 

If,  therefore,  the  act  in  question  does  in  fact  release  the  forfeiture  or 
the  rights  which  the  government  acquired  under  the  special  law  which 
imposed  such  forfeiture,  it  is  not  material  to  inquire  whether  the  act 
authorizing  such  release  had  the  effect  of  legalizing  the  importation. 
It  is  enough  for  the  purposes  of  this  case,  and  to  answer  the  argument 
relied  on,  if  the  purpose  of  the  act  was  to  divest  the  government  of  its 
rights  in  this  property  as  a  forfeiture,  and  to  exact  only  the  duties 
payable  under  the  general  law,  which  all  owners  of  such  property 
were  bound  to  pay  the  government  on  importing  it  into  the  United 
States.     This  is  what  the  act  before  us  professes  to  do.     If  it  were 
universally  true,  that  goods  illegally  imported  were  exempt  from 
duties,  it  would  be  certainly  an  abuse  of  terms  by  Congress  to  speak 
of  the  payment  required  in  this  case  as  a  payment  of  duties,  and  such 
payments,  whatever  they  might  be  termed  in  the  law,  must  be  deemed 
forfeiture.     But  if,  on  the  other  hand,  duties  can  be  collected,  and 
are  in  fact  collected  on  prohibited  goods,  it  certainly  is  the  duty  of  the 
court  to  consider  as  duties  what  Congress  has  called  by  that  name.    I 
have  shown  the  reasoning  adopted  in  McLane's  case,  that  if  the  gov- 
ernment released  the  forfeiture  and  reinvested  the  importer  in  the 
ownership,  duties  might  accrue.     The  act  of  1813  releases  the  for- 
feiture on  payment  of  the  ordinary  duties,  which,  as  I  have  shown,  is 
equivalent  to  an  absolute  release  of  the  rights  of  the  government,  in 
virtue  of  the  forfeiture ;  and  the  requirement  of  payment  of  doties 
expresses  merely  what  the  law  would  imply  as  the  consequence  of  the 
extinguishment  of  the  right  by  forfeiture,  viz :  the  revival  of  the  rieht 
to  duties.     But  it  is  argued,  from  the  form  of  the  sentence,  that  this 
payment  of  the  duties  was  required  as  a  candiHon.    This  is  imma- 
terial.    This  act,  like  other  acts,  professes  to  exact  the  payments  as 
duties,  and  this  they  undoubtedly  were  if  Congress  could,  under  the 
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circamstanoesy  exact  duties,  because  the  payments  are  expresslj  so 
called. 

I  have  shown,  that  even  consistentlj  with  the  reasoning  in  McLane's 
case,  duties  should  be  collected  when  the  forfeiture  was  remitted,  and 
accrued  by  the  extinguishment  of  the  right  by  forfeiture.  But  I  shall 
now  show,  that  in  this  ecus,  according  to  the  practice  of  the  govern^ 
ment,  which  has  been  sanctioned  by  the  Supreme  Court,  duties  would 
hare  been  due  in  any  event,  and  belonged  to  the  government  exclu^ 
sively. 

The  petition  states:  "That  on  or  about  the  7th  day  of  October, 
1812,  information  was  filed  against  said  merchandise  in  the  district 
court  of  the  United  States  for  the  district  of  Maryland,  and  the  neces- 
sary proceedings  taken  to  enforce  the  said  forfeiture.  That  the 
claimants  of  said  merchandise  appeared  and  filed  their  answers,  and 
prayed  that  said  merchandise  should  be  delivered  to  them.  Where- 
upon the  said  court  caused  the  said  merchandise  to  be  appraised,  and 
the  same  delivered  to  the  respective  claimants,  who  executed  their 
bonds  with  security  to  the  satisfaction  of  the  court  for  the  appraised 
value  of  the  merchandise,  they  having  previoudy  secured  the  payment 
cf  the  duties  on  said  mercihandise  in  like  manner  as  if  the  same  had 
been  legally  entered.  That  the  duty  bonds  so  delivered  by  the  said 
claimants  of  said  merchandise,  with  the  sum  of  $127  iVd^  which  was 
paid  in  cash,  amounted  to  the  sum  of  $83,626  ~^^g^,  being  the  amount 
of  duties  which  would  have  accrued  upon  said  merchandise  if  the  same 
had  been  lawfully  imported." 

The  865th  article  of  the  treasury  regulations  requires,  that  "  before 
merchandise  under  seissure  can  be  delivered  to  the  claimant  on  bond 
under  the  89th  section  of  the  general  collection  law  of  March  2, 
1799,  the  certificate  of  the  collector  that  the  duties  on  such  merchan* 
dise  Aave  been  paid^  must  be  produced."  Until  cash  payments  for 
duties  were  required,  it  was  certified  in  such  cases  that  the  duties  had 
been  ^* secured;"  and  it  appears  by  the  petition  that  the  duties  thus 
were  *'  secured"  by  bond  in  this  case. 

Article  865  further  provides,  that  "  these  duties  belong  to  the  United 
States,  and  must  be  retained  in  the  treasury,  whether  the  merchan- 
dise be  decreed,  forfeited  or  not." 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Hoyt  vs. 
United  States,  10  Howard,  at  p.  137»  also  says,  '^  duties  thus  paid  con- 
BtiitUe  no  part  of  the  proceeds  of  the  goods  forfeited^  in  whick  only  the 
€oUect€fr  has  an  invest.  The  proceeds  are  the  appraised  value  secured 
by  the  bond,  or,  in  case  no  bond  be  given,  the  amount  derived  from 
the  sale  by  the  marshal.  The  payment  of  the  duties  is  a  condition 
to  the  acceptance  of  the  bond,  and  is  the  voluntary  act  of  the  claimant. 
They  do  not  enter  into  the  question  of  condemnation,  nor  constitute 
any  part  of  the  forfeiture  declared  by  the  act  or  the  judgment  of  the 
court."  The  question  thus  decided  in  Hoyt's  case  is  the  exact  ques- 
tion presented  by  this  case.  In  both,  a  claim  was  set  up  by  a  collector 
for  duties  received  by  the  government  on  account  of  forfeited  goods, 
which  had  been  paid  in  one  case  in  cash,  and  were  secured  in  the  other 
by  bond  before  the  goods  were  delivered  up  on  another  bond  for  their 
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appraised   value,  and  which  therefoTe,  according  to  this  decisioD, 
belonged  to  the  government  in  any  event. 

The  court  say,  indeed,  that  Hoyt's  case  ^^  is  not  like  that  of  McLane; 
there  the  sum  in  controversy  was  reserved  out  of  the  forfeiture  by  the 
act  for  the  relief  of  the  owners,  and  was  regarded  by  the  court  as  part 
and  parcel  of  it.  The  only  doubt  that  existed  was,  whether  or  not 
the  amount  thus  reserved  should  be  considered  the  legal  duties  belong- 
ing to  the  government,  or  a  portion  of  the  forfeiture,  the  residue  of 
which  had  been  remitted.  The  amount  was  to  be  equal  to  the  double 
duties  imposed  on  goods  imported  under  certain  circumstances,  by  ao 
act  passed  since  the  forfeiture  accrued;  aud  the  court  was  of  the  opinion 
that  duties  mentioned  in  that  act  were  referred  to  simply  as  a  measure 
to  determine  the  sum  to  be  reserved,  and  not  as  duties  in  the  common 
acceptation  of  the  term." 

The  mode  here  adopted  of  setting  forth  McLane's  case  is  very  signi- 
ficant. ^^  The  court  regarded'*  the  amount  reserved  as  part  and 
parcel,  &c.  ^^  The  court  teas  of  opinion  that  duties  mentioned  in  the 
act  were  re/erred  to  simply  as  a  measure  to  determine  the  amount  to  be 
reserved,"  dec.  This  signifies  that  the  court,  whose  opinion  Judge 
Story  gave,  thought  so— not  the  court  whose  opinion  Judge  Nelson 
gives  ;  as  much  as  to  say,  we  take  their  description  of  the  case  before 
them,  and  set  forth  in  that  way  what  they  decided.  This  may  not 
be  regarded  as  the  expression  of  dissent  from  the  opinion  in  6  Peters, 
but  it  certainly  intimates  no  concurrence  in  the  views  which  the 
opinion  given  by  Judge  Nelson  is  so  particular  to  set  forth  as  the 
views  of  the  court  as  given  by  Judge  Story.  However  this  may  be, 
there  is,  at  least,  an  irreconcileable  difference  in  the  decisions  on  one 
point,  and  that  the  only  material  point  in  this  case,  viz:  whether 
duties  as  such  could  be  collected  on  forfeited  goods.  In  6  Peters  it 
was  held  that  duties  as  such  could  not  be  collected  on  forfeited  goods; 
that  the  government  was  entitled  to  the  whole  as  forfeiture,  and  to 
nothing  by  way  of  duties ;  and  hence  it  was  inferred  that  whatever 
was  received  must  be  forfeiture,  in  which  the  officers  were  entitled  to 
share.  But  in  Hoyt's  case  the  court  say,  that  where  goods  were 
seized  as  forfeited,  and,  prior  to  bounding  them  for  their  appraised 
value,  payments  were  made  as  for  duties,  those  payments  were  no  part 
of  the  forfeiture. 

The  whole  question  here  is,  whether  duties  as  such  can  be  collected 
on  forfeited  goods.  In  6  Peters,  what  the  law  expressly  calls  duties 
are  converted  into  forfeiture,  because  duties  as  such  cannot  be  collected 
when  forfeiture  is  incurred.  In  Hoyt's  ccuse  precisely  the  reve^-se  is 
held  as  respects  duties  which  were  collected  on  goods  which  had  been 
actually  forfeited,  and  they  were  held  to  be  duties  notwithstanding 
the  forfeiture.  How  does  that  case  differ  from  the  present  ?  If  the 
proceedings  had  gone  on  in  this  case,  and  the  goods  had  been  con- 
demned and  sold,  the  proceeds  of  the  bond  given  for  them  would  have 
been  divided.  Hoyt's  case  decides  that  there  would  then  have  been 
no  claim  for  any  part  of  the  duties  paid.  Do  the  duties  which  were 
paid  (or  bonded)  at  the  time  the  goods  were  bonded  become  forfeiture 
by  the  fact  that  before  the  goods  are  condemned,  or  the  proceeds  of 
the  bond  given  for  them  is  received  for  distribution,  the  forfeiiure  was 
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remitted.  If  the  duties  are  not  a  part  of  the  forfeiture  in  one  case, 
how  can  they  become  so  in  the  other  ?  In  Hoyt's  case  the  court  de- 
clares that  ^^  the  duties  constitute  no  part  of  the  proceeds  of  the  goods 
forfeited,"  and  are  not  *'part  of  the  forfeiture.  The  payment  ot  the 
duties  is  a  condition  to  the  acceptance  of  the  bond  and  redelivery  of 
the  ^oods." 

The  case  at  bar  was  precisely  similar  in  all  respects,  as  the  petition 
shows,  except  that  a  bond  for  the  duties  was  given  instead  of  a  cash 
payment  being  made  at  the  time  of  the  redelivery  of  the  goods.  This 
was  as  distinct  from  the  bond  given  for  the  appraised  value  as  the 
cash  payments  in  Hoyt's  case,  and  was  no  more  part  of  the  forfeiture 
than  the  cash  paid,  and  was,  like  that  cash,  according  to  this  decis- 
ion, and  according  to  the  treasury  regulations  the  exclusive  property 
of  the  Government,  '^whether  the  merchandise  be  decreed  forfeited  or 
not." 

The  ruling  in  McLane's  case,  that  no  duties,  as  duties,  could  ac- 
crue on  forfeited  goods,  is  not  sustainable  by  the  reasoning  which  led 
to  it,  where  the  forfeiture  was  remitted  and  property  reinvested  in 
the  importer  as  in  this  case;  and  is  overruled  by  Hoyt's  on  the  turn- 
ing point  in  this  case,  that  the  payments  made  as  for  duties  prelimi- 
nary to  bonding  merchandise  seized  as  forfeited,  were  not  part  of  the 
forfeiture. 

Let  us  now  examine  the  reason  avowed  by  the  court  in  McLane's, 
as  the  ground  for  resorting  to  the  strained  construction  to  which  it  had 
recourse  to  set  aside  the  plain  meaning  of  the  act  of  Congress,  as  it 
was  understood  at  the  time  of  its  passage  by  McLane  himself,  (see  his 
Protest,  6  Peters,  408,)  by  McCulloh,  and  by  every  one  else. 

The  court  says:.  ''It  has  not  been  pretended  that  the  act  of  the  29th 
July,  1813,  could  divest  the  rights  of  the  collector  antecedently  vested 
in  him  by  the  existing  laws.  And  if  such  a  doctrine  could  be  main- 
tained at  all,  it  would  still  be  necessary  to  establish  that  there  was  an 
unequivocal  intention  on  the  part  of  the  government  to  remit  his 
share,  and  to  retain  its  own  share  of  the  forfeiture.  Such  an  extraor- 
dinary exercise  of  power,  if  it  could  be  maintained^  where  it  is  subver- 
sive of  existing  rights,  ought  to  be  evidenced  by  terms  susceptible  of 
no  doubt.  We  are  of  opinion  that  the  present  act  neither  justifies  nor 
requires  any  such  construction.  The  double  duties  are  referred  to  as 
a  mere  mode  of  ascertaining  the  amount  intended  to  be  reserved  out 
of  the  forfeiture,"  &c. 

By  reference  to  the  protest  of  McLane,  it  will  be  seen,  however, 
that  he  protested  against  granting  the  prayer  of  Girard,  because  he 
alleged  '*  that  the  right  and  interest  thus  vested  in  him  by  virtue  of 
said  seized  forfeiture  and  sentence  of  condemnation  in  the  said  moiety 
of  the  said  ship  and  her  cargo  was  absolute  and  indefeasible^  so  long  as 
the  said  sentence  of  condemnation  remained  in  force,  so  that  by  no  act 
of  Congress  passed  subsequently  to  the  said  sentence  and  condemnation 
could  such  his  right  be  affected,  impaired,  or  divested." 

McLane,  therefore,  thought  ''there  was  an  unequivocal  intention 
on  the  part  of  the  government  to  remit  his  share  "  by  the  act  of  July 
29,  but  insisted  that  his  right  ^^was  absolute  and  indefeasible,"  and, 
therefore,  Congress  could  not  affect^  impair^  or  divest  it.     McCulloh. 
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and  all  others  interested  not  only  thought  it  was  the  nneqaivocal  in- 
tention  of  Congress  to  remit  their  share  by  the  act  of  January  2,  bnt 
did  not  question  the  power  of  Congress  to  do  so,  and  paid  over  what 
that  law  called  duties  as  they  paid  other  duties,  without  claiming  to 
divide  them  with  the  government.  The  process  for  converting  them 
into  part  of  the  forfeiture  was  not  invented  till  after  the  decision  in  10 
Wheat.,  of  the  United  States  vs.  Morris,  p.  246,  when  it  was  found 
necessary  to  abandon  the  position  previously  taken,  that  Congress  had 
no  power  to  do  what  it  professed  to  do  in  the  act  of  July,  1813,  and 
take  the  position  that  if  it  had  such  power,  the  exercise  of  it  was  so 
subversive  of  existing  rights  that  it  ought  to  be  evidenced  by  term« 
susceptible  of  no  dovbt,  and  that  the  terms  were  not  sufficiently  explicit 
to  justify  the  opinion  that  Congress  intended  to  subvert  such  rights. 
But  this  change  of  position  is  merely  apparent.  The  reason  which 
governs  the  result  is  the  same — the  vested  rights  of  the  officers.  The 
difiference  consists  merely  in  a  change  in  the  mode  of  applying  it.  In 
his  protest  it  is  because  these  rights  are  vested  that  Congress  cannot 
remit  the  forfeiture  by  an  act  which  it  was  conceded  on  all  hands  had 
that  object  in  view.  After  the  Supreme  Court  decide  in  Morris'  case 
on  a  construction  of  both  the  act  of  1799  as  well  as  that  of  1797,  that 
such  rights,  according  to  the  law  which  created  them,  are  not  abscifUe 
till  the  money  is  received  for  distribution,  and  that  they  might  have 
been  remitted  by  the  Secretary  of  the  Treasury  under  the  act  of  1797,  at 
any  time  previously,  without  further  legislative  authority  ;  it  is  then 
contended  that  the  act  of  1813  had  been  improperly  construed  by  him- 
self and  everybody  else,  because  Congress  could  not  have  intended  to 
release  existing  rights  founded  on  meritorious  services,  &c. 

In  the  first  instance  the  act  is  nugatory,  because  Congress  could  not 
divest  such  rights  ;  and  in  the  end  it  is  nugatory,  because  it  is  not  to 
be  supposed  that  Congress  would  do  such  a  thing. 

By  this  process,  twenty  years  after  the  act  went  into  effect  and  re- 
ceived universally  the  construction  then  given  by  McLane,  it  is  dis- 
covered that  this  was  erroneous  ;  and  that  during  the  war,  and  at  its 
gloomiest  period,  when  our  financial  embarrassments  were  at  their 
height,  Congress  gave  the  customs  officers  two  and  a  half  millions  of 
dollars,  collected  as  duties.  It  is  not  said  that  Congress  actually  in- 
tended this.  But  it  is  said  that  to  suppose  that  Congress  did  not  in«* 
tend  it,  would  be  a  reflection  on  that  body,  and  the  court  must  give  a 
different  construction  to  the  law  from  that  which  it  received  for  twenty 
years  after  it  was  passed,  for  that  reason. 

The  basis  on  which  all  the  reasoning  in  support  of  the  claimant's 
case  rests  is,  that  the  customs  officers  had  certain  rights  in  the  for- 
feitures, even  prior  to  the  receipt  of  the  proceeds  for  distribution, 
which  the  government  was  bound  to  respect.  It  is  not  avowed,  indeed, 
that  it  is  contended  that  the  government  could  not  release  the  for- 
feitures at  any  time  before  the  receipt  of  the  money  for  distribution, 
but  this  will  be  found  to  be  the  purport  of  what  is  asserted  when  the 
propositions  are  examined. 

Morris'  case  is  cited  with  approbation,  and  it  is  admitted  that  the 
government  may  release,  &c.,  but  this  qualification  is  added,  that 
the  government  cannot  release  the  share  of  the  officers,  and  retain 
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its  own  share  of  the  forfeitare.  But  does  the  government  retain  its 
own  share  of  the  forfeiture  in  this  case,  whilst  releasing  that  of  the 
officers  ?  Not  unless  the  duties  constitute  such  a  share,  and  are  a 
part  of  the  forfeiture;  and  the  whole  question  in  the  case  is,  whether 
the  duties  are  a  part  of  the  forfeiture.  It  is,  therefore,  hegging  the 
question  to  say  that  the  government  retains  its  own  share  or  any  part 
of  the  forfeiture. 

There  is,  therefore,  nothing  left  to  consider  in  the  argument,  except 
the  grounds  upon  which  the  natural  and  accepted  construction  of  the 
act  at  the  time  of  its  passage,  and  for  twenty  years  afterwards,  was 
abandoned ;  or  why  it  is  supposed  that  such  a  construction  involved  a 
disregard  of  rights,  which  it  was  inadmissible  to  suppose  Congress 
intended  to  divest;  in  other  words^  the  nature  of  rights  which  are  not 
vested  or  recognizable  in  law,  but  yet  are  so  sacred.  It  is  not  pre- 
tended that  these  officers  had  any  but  what  are  called  inchocUe  righis, 
or  any  which  could  not  be  remitted  by  Congress  ;  but,  nevertheless, 
it  is  said,  ^^  the  duty  of  the  collector  in  superintending  the  collection 
of  the  revenue,  and  in  making  seizures  for  supposed  violations  of  law, 
is  onerous  and  full  of  perplexity.  If  he  seizes  goods,  it  is  at  his  own 
perils  and  he  is  condemnable  in  damages  and  costs  if  it  shall  turn 
out,  upon  final  adjudication,  that  there  was  no  probable  cause  for  the 
seizure,"  &c. 

What  are  described  on  page  426  as  ^HnchocUe  rights,"  and  on  page 
428  as  *^ existing  rights,"  are  thus  supposed  to  be  founded  on  service 
attended  with  perplexity  and  risk,  and  they  are,  therefore,  such  rights 
as  that  whilst  the  court  admits  that  Congress  may  release  them,  yet 
such  a  release,  says  the  court,  must  be  ''  evidenced  by  terms  suscepti- 
ble ot  no  doubt."  But  in  the  case  of  Morris,  the  court  say,  at  page 
99,  (6  Cond.  B.,)  that  ^'  the  forfeiture  is  to  the  United  States,"  and 
that  the  91st  section  of  the  act  of  1799,  '' creating  the  right  of  the 
custom-house  officers,  does  not  vest  any  absolute  right  in  them  until 
the  money  is  received"  (for  distribution  ;)  and,  speaking  of  the  act  of 
1797,  says,  ''  the  law  was  made  for  the  benofit  of  those  who  had  inno- 
cently incurred  the  penalty,  and  not  for  the  benefit  of  the  custom- 
house officers."  This  applies  equally  to  the  act  of  1813.  Nor  does 
the  date  of  the  act  for  the  remission  of  the  forfeitures  or  the  reasons 
which  may  have  induced  its  passage,  affect  the  question.  As  the  for- 
feitare is  to  the  United  States,  and  the  rights  of  the  officers  under  the 
act  of  1799  are  but  a  conditional  interest,  which  is  no  interest  at  all 
till  the  condition  attaches,  it  follows  that  the  United  States  may,  by 
law,  at  any  time  before  the  actual  receipt  of  the  money  for  distribu- 
tion, prevent  the  consummation  of  the  right  by  remitting  the  forfeit- 
ure, or  by  making  any  other  disposition  of  the  subject  which  Congress 
should  deem  just  and  proper. 

In  the  case  of  Morris,  the  court  does  not  consider  the  nature  of  the 
interest  allowed  to  the  officers,  but  Mr.  Justice  Johnson,  in  his  sepa- 
rate opinion,  says  it  is  ''a  mere  boon  from  the  government,  which  they 
msj  jusUy^  and  do  practically,  reserve  a  sovereign  control  over  till  so 
paid  under  their  laws.  The  gift  is  from  them  of  a  thiYig  forfeited  to 
them,  and  they  may  modify  and  withdraw  that  gift  ad  Ubiium/' 

But  the  court  decides  the  question  on  a  construction  of  the  statutes, 
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and  does  not  give  an  opinion  on  the  question  whether  the  interest  of 
the  officers  is  to  be  regarded  as  a  mere  boorij  as  Justice  Johnson  re- 
rards  it,  or  whether  it  is  compensation  for  the  tronble  and  risk  attend* 
ing  the  seizures,  as  it  seems  to  be  considered  in  McLane's  case.  The 
point  is  a  debatable  one.  Justice  Johnson,  it  seems  to  me,  was  right, 
oecause  the  risk  and  trouble  to  the  officers  attending  seizures,  upon 
which  the  opposite  opinion  is  founded,  are  practically  altogether 
nominal.  Thev  are  not  subject  to  damages  at  all,  except  where  the 
seizures  are  judged  to  have  been  made  without  probable  cause,  which 
can  rarely  happen,  and  when  it  has  happened,  the  damages  have,  in 
all  cases,  I  believe,  been  paid  by  the  United  States.  The  object  of 
the  law,  in  allowing  a  large  part  of  the  forfeiture  to  the  officers,  was 
to  give  them  an  interest  to  enforce  the  law,  and  to  put  it  out  of  the 
power  of  importers  to  secure  their  connivance  in  violating  it.  It  was, 
as  Justice  uohnson  expresses  it,  *^a  booUy"  made  on  purpose  much 
larger  in  amount  than  an  importer  could  afford  to  give,  in  order  to 
outbid  him,  and  thus  to  put  the  amount  of  the  boony  as  well  as  official 
duty,  on  the  side  of  the  government. 

But  as  respects  the  decision  of  the  question  before  the  court,  this 
question  is  entirely  immaterial,  and,  therefore,  the  reserve  of  the 
court,  in  Morris's  case,  in  respect  to  it  was  appropriate.  As  it  is  ad- 
mitted that  the  law  gave  no  vested  interest  to  the  officers  till  the 
money  was  received  for  distribution,  and  therefore  no  interest  which 
the  court  could  take  notice  of,  the  motives  in  the  minds  of  the  legis- 
lators for  giving  it  then,  and  withholding  it  till  then,  were  equally 
beyond  the  knowledge  of  the  court,  and  all  reasoning  about  them  was 
merely  speculative,  and  certainly  authorized  no  construction  of  the 
words  of  the  law  itself  ut  rariance  with  the  ordinary  and  accepted 
signification  of  its  language. 

But  in  McLane's  case  it  has  not  only  been  assumed  that  the  share 
of  the  forfeitures  granted  the  customs  officers  is  as  compensation  for 
services  attended  with  risk  and  perplexity,  but  for  this  reason  the 
court  declares  that  no  act  of  Congress  will  be  permitted  to  subvert  the 
^*  existing  rights*'  founded  on  sjich  service,  if  any  other  construction 
can  be  given  to  the  law  ;  and  when  this  declaration  is  considered  in 
oonnezion  with  the  law  actually  before  the  court,  which  McLane  him- 
self and  every  one  else  had  construed  for  twenty  years,  as  designed  to 
release,  or,  as  the  court  expresses  it,  to  subvert  such  rights,  it  is  tanta- 
mount to  saying  that  no  form  of  language  could  be  need  which  woald 
be  so  construed  by  the  court. 

It  is  plain,  therefore,  that  what  is  merely  termed  in  this  opinion  an 
existing  or  inchoate  right  receives  in  iiact  the  consideration  of  a  vested 
riffht,  tne  case  of  Morris  to  the  contrary  notwithstanding  ;  and  that 
wnilst  the  authority  of  Oongress  is  admitted  in  form,  its  act  is  in  fact 
set  aside  by  the  refusal  of  the  court  to  give  it  the  oanstrudian  which 
the  language  used  requires. 

1  have  snown,  I  think,  that  the  decision  in  McLane's  case,  when 
since  brought  to  the  attention  of  the  court  in  Hoyt's  case,  was  not  ap- 
proveil*  The  dissatisfiaction  with  the  course  of  reasoning  adopted  in 
tho  former  ease  is  apparant  in  every  line  of  the  statement  of  that  rea- 
soning in  the  latter,  and  on  the  only  material  point  to  the  decision 
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of  this  case^  that  duties  as  duties  may  he  received  on  forfeited  goods, 
and  that  they  are  no  part  of  the  forfeiture  in  which  the  officers  share, 
I  think  the  decision  in  McLane's  case  is  directly  overruled  ;  or  if  not, 
and  there  be  any  distinction  between  the  cases  which  renders  the  ru- 
lings consistent,  then  I  insist  that  the  same  distinction  exists  between 
this  case  and  McLane's. 

But  although  I  have  given  so  much  space  to  the  consideration  ofHhe 
opinion  in  McLane's  case,  and  have  attempted  to  show  that  it  was 
overruled  in  Hoyt's  case,  I  have  done  so  altogether  out  of  considera- 
tion to  the  deservedly  great  weight  due  to  the  opinions  of  the  court 
from  the  talent  and  learning  of  the  judges^  and  not  because  the  de- 
cisions are  obligatory  here  as  in  courts  from  whose  judgments  an  ap- 
peal may  be  made  to  it.  There  being  no  appeal  irom  the  decisions 
here  to  the  Supreme  Court,  the  judges  of  this  court  are  obliged  to  be 
governed  by  their  own  opinions  in  their  judgments,  however  much 
they  may  defer  to  the  opinion  of  that  court,  or  should  wish  to  accord 
with  it  in  opinion.  This  case  illustrates  the  mischief  which  would 
arise  from  any  other  course. 

If  the  court  should  not  agree  with  me  in  thinking  the  case  of  McLane, 
overruled  in  the  essential  point  affecting  this  case  by  the  decision  in 
Hoyt's  case,  and  shold  relinquish  their  own  opinions  on  the  law  in 
deference  to  what  they  may  think  was  ruled  in  McLane's  case,  there 
would  be  in  fact  no  decision  on  the  law  of  the  case  by  any  court,  be- 
cause, as  we  have  not  the  right  of  appeal  to  the  Supreme  Court  to 
know  whether  its  real  opinion  on  the  law  had  been  followed,  we  should 
have  only  the  judgment  of  this  court,  as  to  what  that  opinion  formerly 
was,  as  derived  from  two  other  cases.  There  might  be  a  mistake  as  to 
the  former  opinion,  or,  if  not,  that  might  not  be  the  opinion  which 
the  Supreme  Court  would  now  pronounce. 

I  also  rely  on  the  settlement  of  McCuUoh's  account  with  the  treas- 
ury, made  under  a  full  knowledge  of  all  the  facts  of  the  case  as  now 
presented,  as  a  bar  to  this  claim.  I  have  labored  this  point  hereto- 
fore fully  in  the  case  of  David  Wood,  claiming  the  return  of  moneys 
paid  for  duties  without  protest.  I  n^ake  my  brief  in  that  case  a  part 
of  this.  The  ground  on  which  a  majority  of  the  court  differed  from 
me  in  that  class  of  cases — that  the  payment  was  exacted  as  a'condition 
precedent  to  the  delivery  of  the  goods^-does  not  exist  here.  It  is  said 
in  argument,  by  way  of  making  out  a  case  of  duress,  however,  that 
being  under  the  orders  of  the  Secretary,  the  officer  was  obliged  to  pay 
over  the  duties,  or  he  might  have  lost  his  office,  &c.  But  this  even 
is  not  alleged  in  the  petition.  As  there  presented,  it  is  simply  a  pay- 
ment into  the  treasury  of  money  which  would  not  have  been  made, 
if  McCulloh  hcul  known  as  much  about  the  law  then  as  since  McLane's 
case  was  decided,  and,  for  aught  that  appears  in  the  petition,  or,  for 
that  matter,  even  in  the  argument,  he  was  quite  as  much  at  liberty  to 

£  resent  the  claim  then,  if  not  to  retain  the  money,  as  at  this  time, 
[othing  done  by  the  government  or  by  individuals  could  be  considered 
settled  without  the  aid  of  this  principle.  And  for  this  reason  such  set- 
tlements are  on  the  footings  of  res  judicata. 

M.  BLAIR. 


16  CARLISLE  AND  COX. 


IN  THE  COURT  OF  CLAIMS. 

OcnoBBR  20,  1859- 

Caioislb  &  CoXy  Administrators  of  Cornelius  P.  Van  Ness,  deceased) 

V8.  The  United  States. 

Judge  Blacefobb  delivered  the  opinion  of  the  court. 

This  is  a  claim  for  the  sum  of  $18,176  92,  alleged  to  have  been  dae 
from  the  United  States  to  Cornelius  P.  Van  Ness,  in  his  lifetime,  u 
collector  of  the  customs  for  the  district  of  Vermont.  Interest  is  also 
claimed  on  said  sum  from  1846. 

The  evidence  in  the  case  consists  of  the  following  writings : 

1.  Three  written  statements,  certified  by  the  clerk  of  the  district 
court  of  the  United  States  for  the  district  of  Vermont  to  be  statements 
of  facts  in  certain  cases,  correctly  taken  from  the  dockets  and  files 
of  the  court.  These  statements  are  designated  by  the  letters  D,  E, 
andF. 

2.  A  report  of  J.  W.  McCulloh,  Comptroller  of  the  Treasury, 
dated  February  15,  1847,  and  a  report  of  J.  B.  McCorkle  and  J.  B. 
North,  accountants  in  the  Comptroller's  office,  dated  February  9, 
1847. 

It  appears  by  said  certified  statements  that,  in  1813  and  1814,  a 
number  of  informations  were  filed  in  said  court  against  large  qaanti- 
ties  of  goods,  charging  the  goods  with  being  forfeited  to  the  united 
States  for  having  been  imported  into  the  United  States,  viz :  into  the 
district  of  Vermont,  from  the  British  province  of  Lower  Canada, 
being  a  colony  and  dependency  of  Great  Britain,  against  the  form  of 
the  statutes  of  the  United  States  in  such  case  provided ;  that  those 
goods  were  claimed  in  court  by  various  persons,  and  were  in  most,  if 
not  in  all  the  cases,  delivered  to  the  claimants,  respectively,  by  order 
of  the  court,  on  appraisement  bonds;  and  that  the  forfeitures  were 
afterwards  remitted  by  the  Secretary  of  the  Treasury  on  payment  of 
the  costs,  charges,  and  duties.  The  remissions  were  entered  on  the 
oourt  docket  between  1814  and  1820.  Copies  of  the  remissions  are 
given  in  a  few  of  the  cases,  and  they  are  each,  changing  what  is 
necessary  to  be  changed,  after  the  recitals,  as  follows : 

''  Now  therefore  know  ye,  that  I,  the  said  Secretary  of  the  Treasury, 
in  consideration  of  the  premises,  and  by  virtue  of  the  power  and  au- 
thority to  me  given  by  the  said  last-mentioned  statute  (remission  act 
of  17^7)  do  hereby  decide  to  remit  to  the  petitioner  all  the  right, 
claim,  and  demand  of  the  United  Stales,  and  of  all  others  whom* 
soever,  to  the  said  penalties,  upon  payment  of  the  duties  which  would 
have  been  payable  had  the  importation  been  lawful,  and  on  piayment 
of  all  costs  and  charges  of  prosecution. 

''  Given  under  my  hand  *    * 

"WM.  H.  CBAWFOBD, 

"  SeerUarjf  of  the  Treasury.' 


tt 


The  said  reports  of  the  Comptroller  of  the  Treasury,  and  of  the 
accountants  ot  his  office,  may  be  considered  as  showing  that  bondfl 
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for  the  duties  mentioned  in  the  remissions  had  been  given  before  the 
restoration  of  the  goods,  an4  had  been  afterwards  collected  by  the 
collector,  and  by  him  paid  as  duties  into  the  treasury  of  the  United 
States. 

The  claimants  contend  that  the  money  thus  called  duties,  amount- 
ing to  $36,363  85,  was  a  part  of  the  forfeitures,  and  that  therefore 
the  one-half  thereof,  under  the  collection  act  of  1799,  was  due  to  the 
collector,  he  being  the  only  custom-house  officer  then  in  the  district. 

The  decision  of  this  cause  depends  upon  the  effect  to  be  given  to 
the  remissions.  These  remissions  were  granted  by  the  Secretary  of 
the  Treasury  under  the  general  remission  act  of  1797.  That  act,  so 
far  as  it  is  necessary  to  state  it,  is  as  follows :  That  whenever  any 
person  or  persons,  who  shall  have  incurred  any  fine,  penalty,  forfeit- 
are,  or  disability,  &c.,  shall  prefer  his  petition,  &c.,  the  Secretary  of 
the  Treasury  shall  have  power  to  mitigate  or  remit  such  fine,  forfeit- 
ure, or  penalty,  or  remove  such  disability,  or  any  part  thereof,  if,  in 
his  opinion,  the  same  shall  have  been  incurred  without  wilful  negli- 
gence or  any  intention  of  fraud  in  the  person  or  persons  incurring  the 
same;  and  to  direct  the  prosecution,  if  any,  &c.,  to  cease  and  be  dis- 
continued, upon  such  terms  or  conditions  as  he  may  deem  reasonable 
and  just.     (Stat.  L.,  606.) 

The  conditions  of  each  of  the  remissions  in  the  case  before  us,  as  to 
the  duties,  (judging  from  the  few  copies  furnished,)  is  as  follows : 
'^  Upon  payment  of  the  duties  which  would  have  been  payable  had 
the  importation  been  lawful."  The  Secretary,  by  the  remissions^ 
means  to  put  the  importations  in  precisely  the  situation  in  which  they 
would  have  been  if  no  objection  had  been  made  to  them.  By  the 
importations  the  strict  letter  of  the  non-intercourse  act  of  1809  had 
been  violated  and  the  goods  forfeited,  but  the  Secretary,  by  the  re- 
missions in  question,  has  taken  the  case  out  of  the  operation  of  the 
act,  considering  that  there  had  been  no  wilful  negligence  or  intention 
of  fraud,  and  has  simply  legalized  the  importations.  The  importers, 
by  virtue  of  the  remissions  and  the  performance  of  the  conditions,  are 
released  from  their  appraisement  bonds,  and  the  government  has 
received  the  duties  as  if  there  had  been  no  prohibitory  law. 

The  custom-house  officers  have  no  reason  to  complain.  They  had 
no  claim  except  what  they  derived  from  the  9l8t  section  of  the  colleo- 
tion  act  of  1799.  That  section  enacts  that  all  forfeitures  recovered 
by  virtue  of  this  act  (and  not  otherwise  appropriated)  shall,  after  de- 
ducting all  proper  costs  and  charges,  be  disposed  of  as  follows :  one 
moiety  shall  be  for  the  use  of  the  United  States,  and  be  paid  into  the 
treasury  thereof  by  the  collector  receiving  the  same ;  the  other  moiety 
shall  be  divided  between  and  paid  in  equal  proportions  to  the  collector 
and  naval  officer  of  the  district  and  surveyor  of  the  port,  &c.  (1 
Stat.  L.,  697.)  So  that,  in  the  very  clause  in  the  section  relied  on 
by  the  claimants,  the  power  to  exclude  the  custom-house  officers  is 
expressly  reserved  by  tne  words ''and  not  otherwise  appropriated." 
In  the  case  before  us  the  appropriation  was  otherwise.  The  Secretary 
remitted  the  forfeitures  on  payment  of  the  duties  which  would  have 
been  payable  had  the  importations  been  lawful ;  and  when  the  duties 
were  accordingly  paid  to  the  United  States,  the  whole  for ^^'itures  were 
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disposed  of.     Indeed ,  had  the  words  '^  and  not  otherwise  appropri- 
ated" been  omitted ,  the  Secretary  would  have  still  had  authority 
under  said  remission  act  to  dispose  of  the  forfeitures  as  he  has  done. 
He  could  mitigate  or  remit  the  forfeitureSi  if  he  thought  there  was  no 
wilful  negligence  or  intention  of  frauds  on  such  conditions  as  he 
deemed  reasonable  and  just.     (1  St.  L.,  506.)    He  has  acted  herein 
strict  accordance  with  the  law.     But  the  claimant  says  that  the  Sec- 
retary had  no  authority  to  require  the  money  called  duties  to  he  paid 
to  the  United  States,  one-half  being  due  as  forfeiture  to  the  custom- 
house officers.     In  that  I  think  the  claimant  is  mistaken.     The  Sec- 
retary could  impose  whatever  conditions  he  deemed  reasonable  and 
just;  so  says  the  said  act  of  1797.     Here  the  condition  was  inter dia 
to  pay  the  duties  that  would  have  accrued  had  the  importations  been 
lawful ;  that  is,  to  pay  such  duties  to  the  United  States  for  the  exclu- 
sive use  of  the  United  States,  all  duties  on  imported  goods  being  so 
payable.     When  the  money  called  duties  was  so  paid,  it  was  out  of 
the  reach  of  the  custom-house  officers.     On  this  subject,  I  refer  to  an 
opinion  delivered  by  me  at  the  present  term  in  the  case  of  Davidson, 
administrator  of  Deiozier,  w.  The  United  States. 

There  is  another  ground  on  which,  in  my  opinion,  this  suit  must 
fail,  supposing  the  foregoing  opinion  of  the  law  to  be  erroneous. 
That  ground  in,  that  money  paid  under  a  mistake  of  the  law,  but 
with  a  full  knowledge  of  the  tiacts,  and  where,  as  in  this  case,  it  is 
not  inequitable  to  retain  it,  cannot  be  recovered  back  either  at  law  or 
in  equity.  (See  my  opinion  at  the  last  term  in  the  case  of  McCulloh, 
executor^  vs.  The  United  States.) 

The  present  claim  of  the  administrators  of  Yan  Ness  was  before 
Congress  in  1854.  The  Senate  Committee  on  the  Judiciary  concluded 
their  report  on  the  case  as  follows:  ^*  In  the  case  under  consideration, 
Mr.  Yan  Ness,  who  is  presumed  to  have  had  notice  of  the  proceed- 
ings before  the  judge  preparatory  to  the  application  to  the  Siecretary 
to  remit  the  forfeitures,  entered  no  protest  and  made  no  objections, 
but  acquiesced  in  the  remission  for  a  period  of  about  thirty  years. 
In  the  meantime  he  rendered  and  settled  his  accounts,  took  bonds  for 
the  duties  in  pursuance  of  the  decision  of  the  Secretary  of  the  Treas- 
ury in  remitting  the  forfeitures,  collected  and  paid  the  amount  into 
the  treasury  after  deducting  the  ordinary  commission  allowed  on  all 
duties  collected,  making  no  other  claim.  Thus  acting,  with  a  full 
knowledge  of  all  the  facts,  (thoueh  under  a  mistake  ot  the  law,)  he 
had  not,  at  the  time  he  presented  his  claim,  any  legal  right  to  any 
portion  of  the  money  paid  into  the  treasury  as  duties.  It  is  the 
opinion  of  the  committee,  however^  that,  in  consideration  of  the  ser- 
vices rendered  by  Mr.  Yan  Ness,  at  his  own  peril,  and  for  which  he 
has  not  been  rewarded  as  he  would  have  been  if  he  had  not,  under  a 
misapprehension  of  his  rights,  failed  to  assert  his  claim,  some  relief 
ought  to  be  granted  to  his  widow,  now  a  petitioner^  who^  it  appears, 
WHS  left  on  the  death  of  her  husband  in  destitute  circumstances. 
They  recommend  that  there  be  granted  to  her  the  sum  of  |9,000, 
which  is  less  than  half  the  amount  paid  into  the  treasury  to  whicli 
her  husband  would  have  been  entitled  had  he  duly  asserted  his  claim^ 
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and  report  a  bill  accordingly/'  An  act  of  Congress  was  afterwards, 
on  the  3d  of  March,  1855,  passed  on  the  subject  as  follows: 

Be  U  enactedy  dc  ,  ^^  That  the  snm  of  nine  thousand  dollars,  oat  of 
any  money  in  the  treasury  not  otherwise  appropriated,  be,  and  the 
same  is  hereby,  appropriated,  to  be  paid  to  Mrs.  Madalena  Van  Ness, 
widow  of  Cornelius  P.  Van  Ness,  deceased,  in  consideration  of  services 
rendered  by  the  said  Cornelius  P.  Van  Ness,  in  the  seizure  of  goods 
imported  into  the  district  of  Yermont,  in  violation  of  the  laws  of  the 
United  States,  during  the  years  eighteen  hundred  and  thirteen  and 
eighteen  hundred  and  fourteen,  while  he  was  collector  of  the  customs 
for  said  district,  and  for  which  service  he  did  not  receive  the  award 
provided  by  law  in  such  cases."     (10  Stat.  L.,  866.) 

It  is  the  opinion  of  the  court  that  the  claimants  have  no  cause  of 
action. 


IN  THE  COUBT  OF  CLAIMS. 

Carlisle  &  Cox,  Administrators  of  Yan  Nbbs,  vs.  Thb  United  States. 

October  20,  A.  D.  1859. 

LORINO,  J. 

I  concur  in  the  result  of  the  opinion  of  the  court  in  this  case,  for 
the  reasons  stated  in  my  opinion  in  the  case  of  J.  H.  McCuUoh's 
executor  va  The  United  States,  delivered  at  the  last  term  of  this  court. 


IN  THE  COURT  OF  CLAIMS. 

CoRNELiTJS  P.  Van  Ness'  Administrators  vs.  The  Uniied  States. 

Octcher  20,  A.  D,  1859. 

SCARBURQH,  J.,  disSOUtcd. 

I  dissent  from  the  opinion  of  the  court  in  this  case.  My  reasons  for 
this  opinion  may  be  found  in  the  opinion  delivered  by  me  in  the  case 
of  James  H.  McCuUoh's  executor  vs.  The  United  States. 


36th  Congress,  )   HOUSE  OF  REPRESENTATIVES.    J  Rkp.  C.  0. 
lei  Seman.      $  {  No.  235. 


JOHN  H.  REILT,  ADMINISTRATOR  OF  WILLIAM  REILY. 


Fbbbuaet  11,  1860. — ^Reported  from  the  Court  of  Claims ;  committed  to  a  Committee  of 

the  Whole  House,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JOHN  H.  REILT,  ADMINISTRATOR  OF  WILLIAM  REILY,  vs. 

THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documentary  evidence  used  on  the  hearing  of  the  case,  and 
transmitted  to  the  House  of  Representatives. 

3.  Claimant's  briefs. 

4.  United  States  solicitor's  briefs. 

5.  Opinion  of  the  court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r        -1  seal  of  said  court,  at  Washington,  this  5th  day  of  December, 

LL.     8.J    ^      jy      jg^g^ 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  the  judges  of  the  Court  of  Claims  of  the  United  States: 

The  petition  of  John  H.  Reily,  administrator  of  Major  William  Reily, 
deceased,  late  of  the  city  and  county  of  Washington,  in  the  Dis- 
trict of  Columbia,  respectfully  represents : 

That  the  said  William  Reily  entered  the  military  service  of  his 
country  during  the  «var  of  the  revolution  at  a  very  early  age,  and  by 
the  delegates  of  freemen  of  Maryland  in  convention  at  Annapolis, 
was,  on  the  3d  ot  January,  1776,  appointed  a  first  lieutenant  of  a 
company  of  militia  in  Baltimore  county,  and  by  the  same  authority 
was*,  on  the  24th  of  July,  1776,  appointed  a  second  lieutenant  in 
Colonel  Josias  Carvel  Hall's  battalion  of  the  flying  camp  ;  and  on  the 


2  JOHN  H    BEILT. 

10th  of  December,  1776,  he  received  his  first  commissioQ  from  Con- 
gress as  first  lieiiteDant  in  Captain  Samuel  Godman's  companj  of 
Maryland  forces,  which  commission  was  signed  by  ^' John  HaDcock, 
President ;"  and  on  the  1st  of  June,  1799,  he  also  received  fromCioii- 
gress  the  commission  of  captain  in  the  fourth  Maryland  continental 
regiment,  to  take  rank  from  the  15th  of  October,  1777,  which  was 
signed  by  **  John  Jay,  President." 

The  aforesaid  four  original  commissions  (with  one  other  without 
date,  signed  by  John  Hancock)  are  in  the  possession  of  your  peti- 
tioners, and  will  be  submitted  to  your  honorable  court,  at  any  time, 
for  inspection.  As  captain  in  the  brave  '^  old  Maryland  line,"  he 
continued  to  serve  his  country  to  the  end  of  the  revolutionary  war, 
when  liberty  and  independence  had  been  achieved  and  his  services 
were  no  longer  required,  thus  showing  a  continuous  service  of  near 
eight  years,  retiring  with  the  brevet  rank  of  major.  The  perils  and 
sufierings  endured  by  him  during  that  long  period  in  the  northern  and 
southern  campaigns,  seriously  afiected  him  during  the  whole  of  his 
after  life.  Sustained  by  the  consciousness  of  having  fought  in  the 
most  glorious  struggle  for  liberty  the  world  ever  saw,  and  having  hy 
his  enorts  contributed  to  its  happy  results,  he  died  in  the  city  of  Wash- 
ington on  the  8th  of  July,  1824,  leaving  as  a  legacy  to  his  children, 
your  petitioners,  his  just  claims  upon  a  rich  and  prosperous  country, 
for  which  redress  is  now  sought  through  your  honorable  court. 

And  your  petitioner  further  represents  that  his  said  ancestor,  in 
consideration  of  said  services,  was  entitled  to  half  pay  for  life  from  the 
close  of  said  war,  in  the  year  1783,  until  July  8,  1824,  under  and  hj 
virtue  of  a  resolution  of  Congress  of  October  21,  1780,  and  that  he  is 
entitled  to  interest  upon  the  said  half  pay,  as  the  payments  become 
due,  under  and  by  virtue  of  a  resolution  of  Congress  of  June  3,  17^4. 

And  your  petitioner  further  shows  that  his  said  ancestor  received  of 
the  government  only  the  depreciated  commutation  certificates  for  five 
years'  full  pay  of  a  captain,  amounting  to  the  nominal  sum  of  $2,400 
actually  worth  but  $300,  or  one-eighth. 

And  your  petitioner  further  represents  that,  in  consideration  of  the 
premises,  he  is  entitled  under  and  by  virtue  of  the  resolution  of  Con- 
gress of  October  21,  1780,  to  demand  and  receive  of  the  government 
of  the  United  States  the  full  amount  of  the  half  pay  for  life  which 
accrued  to  his  said  ancestor  under  and  by  virtue  of  said  resolution, 
from  the  year  1783,  the  close  of  said  war,  until  July  8,  1824,  the 
period  of  his  death  ;  and  also^  under  and  by  virtue  of  the  resolution 
of  Congress  of  June  3,  1784,  to  interest  on  said  half  pay  as  the  pay- 
ments became  due  ;  and  also  interest  on  the  aggregate  amount  of  said 
half  pay  and  interest  as  aforesaid,  from  July  8,  1824,  (the  period  of  hifi 
said  ancestor's  death,)  until  allowed,  deducting  therefrom  |2,400  for 
the  aforesaid  commutation  certificates,  with  such  interest  as  was  paid 
on  them  by  the  government,  when  funded. 

And  your  petitioner  further  represents  that  the  parties  interested 
in  this  claim  are  John  H.  Beily,  Susan  W.  Beily,  and  the  children 
of  Thomas  B.  Beily,  deceased,  all  of  Washington  city,  D.  0.  There 
are,  therefore,  three  equal  shares  represented. 

And  as  in  duty  bound,  he  will  ever  pray. 


JOHN  H.   BEILT. 


Documents  accompanying  this  petition. 

Report  by  Senator  Walker,  from  the  Committee  on  RevolutioDary 
Claims,  No.  164,  Ist  sessioa  32d  Congress,  April  5,  1852 ;  Hon.  Mr. 
Broom's  report,  No.  31,  34th  Congress,  Ist  session,  April  4,  1856, 
for  the  settlement  of  revolutionary  claims. 

JNO.  H.  REILT, 
Administrator  of  the  estaU  of  Major  William  BeUy^  deceased. 

District  of  Columbia,  Washington  county y  to  wit : 

Be  it  remembered,  that  on  this  sixteenth  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven,  before 
the  subscriber,  a  justice  of  the  peace  in  and  for  said  county,  personally 
appeared,  in  my  said  county,  John  H.  i^eily,  one  of  the  petitioners  in 
the  foregoing  and  annexed  petition  named,  and  being  duly  sworn 
according  to  law,  made  oath  upon  the  holy  Evangelist  of  Almighty 
God  that  the  facts,  matters,  and  things  stated  in  the  foregoing  and 
annexed  petition  are  true,  to  the  best  of  his  knowledge  and  belief. 

Given  under  my  hand  and  seal  this  sixteenth  day  of  February,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

£l.  8.]  JOHN  D.  CLARK,  J.  P. 


Trbasubt  Dbpabtbibnt, 
Register's  OfficCj  February  14,  1857. 

8tR :  In  reply  to  your  communication  of  this  date,  making  inquiry 
as  to  the  disposition  of  the  following  named  certificates  issued  to 
William  Beily,  to  wit: 

No,  86393  for  $360,  dated  Nov.  1,  1784,  and  due  Nov.  16, 1783  ; 

No.  86391  tor  $1,000,  dated  Nov.  1, 1784,  and  due  Nov.  16, 1783  ; 

No.  86392  for  $1,000,  dated  Nov.  1, 1784,  and  due  Nov.  16, 1783  ; 
I  have  to  inform  you  that  it  appears  from  the  records  of  this  office 
that  they  were  all  funded  at  one  of  the  loan  offices  of  the  United 
States^  under  the  provisions  of  the  act  of  August  4,  1790.  The  ab- 
stracts and  vouchers  connected  with  the  funding  of  the  revolutionary 
debt  having  been  destroyed  by  the  burning  of  the  treasury  building 
in  1814,  this  office  cannot  now  state  by  whom  they  were  funded,  the 
date,  nor  the  loan  office.  The  certificates  were  issued  payable  to  the 
officer,  or  bearer^  and  passed  from  hand  to  hand  without  assignment. 

Very  respectfully,  your  obedient  servant, 

F.  BIGGER, 

Register, 

Jouif  H.  BsiLT,  Esq. 
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Tbeasurt  Depabtment, 
Third  Avdiior'a  Office,  Fthruary  16. 1857. 

Sir  :  In  reply  to  your  letter  of  the  14th  instaDt,  making  inqniry  in 
relation  to  the  commutation  pay  of  your  father,  William  Beily,  as  a 
captain  of  the  Maryland  line  of  the  army  of  the  revolution,  I  hare  to 
inform  you  that  it  appears  from  the  revolutionary  records  of  this  ofSce 
that  William  Beily  has  been  fully  settled  with  as  a  captain  of  the 
Maryland  line,  including  his  commutation  of  five  years'  full  pay  in 
lieu  of  half-pay  for  lite.  His  final  settlement  certificates  were  duq- 
hered  and  dated  as  follows,  viz : 

86391,  dated  Ist  December,  1784,  for  $1,000  ;  86392,  fame  date, 
for  $1,000  ;  and  86393,  for  $360  ;  making  in  all  $2,360.  The  com- 
mutation of  a  captain  was  $'^,400.  The  payment  made  to  him  of 
$2,360  would  indicate  that  a  month's  pay  was  withheld  for  the  Cincifi- 
nati  Society. 

Bespectfully,  your  obedient  servant, 

BOBT.  J.  ATKINSON, 

Auditor. 
Col.  John  H.  Eeilt, 

Washington  city,  D.  G. 


In  the  Sbnatb  ov  thb  Unitbd  States,  AprU  5,  1852. 

Mr.  Walkbr  made  the  following  report,  (to  accompany  bill  S.  No. 
339:) 

7^  Committee  on  Revolutionary  Olaime,  to  whom  was  referred  the  me- 
morial of  the  heirs  of  Benjamin  Mooers,  praying  for  payment  of  de- 
preciation on  commutation  certificates  received  ufuler  the  resolution  oj 
22d  March,  1783,  repoH  : 

That  your  committee  have  carefully  examined  the  subject  set  fortb 
by  the  memorialists  and  their  prayer  for  relief,  and  find  that  the 
merits  of  the  question  are  based  upon  services  and  incidents  coeval 
with  the  revolution. 

The  petitioners  represent  that  their  father,  Benjamin  Mooers,  was  a 
lieutenant  and  adjutant  in  Hazen's  regiment,  continental  line,  during 
the  revolution,  and  served  in  that  capacity  to  the  end  of  the  war ; 
and  for  such  services  became  entitled  to  half  pay  for  life,  under  leso- 
lution  of  2l8t  October,  1780,  which  is  as  follows: 

<'  Resolved  J  That  the  officers  who  shall  continue  in  service  to  the 
end  of  the  war,  shall  be  entitled  to  half  pay  during  life,  to  commence 
from  the  time  of  their  reduction." 

Which  life  annuity,  at  the  offer  of  Congress,  was  agreed  to  be  com- 
muted for  five  years'  full  pay,  under  resolution  of  22d  March,  1783,  as 
follows : 

^^  Whereas  the  officers  of  the  several  lines  under  the  immediate  com- 
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mand  of  his  ezoellency  General  Washington,  did,  by  their  late  me- 
morial transmitted  by  their  committee,  represent  to  Congress  that  the 
half  pay  granted  by  sundry  resolutions  was  regarded  in  an  unfavora- 
ble light  by  the  citizens  of  some  of  the  States,  who  woald  prefer  a 
compensation  for  a  limited  term  of  years,  or  by  a  sum  in  groas^  to  an 
establishment  for  life  ;  and  did,  on  that  account,  solicit  a  commutation 
of  their  half  pay  for  an  equivalent — in  one  of  two  modes,  above  men- 
tioned-^in  order  to  remove  all  subject  of  dissatisfaction  from  the  minds 
of  their  fellow-citisens  ;  and  whereas  Congress  are  desirous,  as  well  of 
gratifying  the  reasonable  expectations  of  the  officers  of  the  army,  as 
cf  removing  all  objections  which  may  exist  in  any  part  of  the  United 
titates  to  the  principle  of  the  half-pay  establishment, /or  which  the 
/ai*h  of  the  United  States  hcUh  been  pledged;  persuaded  that  those  ob- 
jections can  only  arise  from  the  nature  of  the  compensation^  not  from 
any  indisposition  to  compenaalt  those  whose  services,  sacrifices  and 
sufferings  have  so  just  a  title  to  the  approbation  and  rewards  of  their 
country:  Therefore — 

''  Besdvedf  That  such  officers  as  are  now  in  service,  and  shall  con- 
tinue  therein  to  the  end  of  the  war,  shall  be  entitled  to  receive  the 
amount  of  five  years'  full  pay  in  money,  or  securities  on  interest  at  six 
per  cent,  per  annum,  as  Congress  shall  find  most  convenient,  instead 
of  the  half  pay  promised  for  life  by  the  resolution  of  2 Ist  October, 
178Q ;  the  said  securities  to  be  such  as  shall  be  given  to  other  creditors 
of  the  United  States^,  provided  it  be  at  the  option  of  the  lines  of  the 
several  States,  and  not  of  officers  individually  in  those  lines,  to  accept 
or  refuse  the  same  ;  and  provided  alsO;  that  their  election  shall  be  sig^ 
nified  to  Congress  through  the  commander-in-chief,  from  the  lines 
under  his  immediate  command,  withia  two  months,  and  through  the 
oommanding  officer  of  the  southern  army,  from  those  under  his  com- 
mand, within  six  months  from  the  date  of  this  resolution. 

*'  That  the  same  commutation  shall  extend  to  the  corps  not  belong- 
ing to  the  lines  of  particular  States,  and  who  are  entitled  to  half  pay 
for  life  as  aforesaid ;  the  acceptance  or  refusal  to  be  determined  by 
corps,  and  to  be  signified  in  the  same  manner  and  in  the  same  time 
as  above  mentioned. 

''  That  all  officers  belonging  to  the  hospital  department,  who  are 
entitled  to  half  pay  by  the  resolution  of  I7th  day  of  January,  1781, 
may  collectively  agree  to  accept  or  refuse  the  aforesaid  commutation, 
signifying  the  same  through  the  commander-in-ohief  within  six  months 
from  this  time.  That  such  officers  as  had  retired  at  different  periods, 
entitled  to  half  pay  for  life,  may  collectively,  in  each  State  of  which 
they  are  inhabitants,  accept  or  refuse  the  same ;  their  acceptance  or 
refusal  to  be  signified  by  agents  authorized  for  that  purpose,  within 
six  months  from  this  period.  That  with  respect  to  such  retiring  offi- 
cers, the  commutation,  if  accepted  by  them,  shall  be  in  lieu  cf  whi^« 
ever  may  be  now  due  to  them.  Since  the  time  of  their  retiring  from 
service,  as  well  as  what  might  hereafter  become  due^  and  that  so  soon 
as  their  acceptance  shall  be  signified,  the  Superintendent  of  Finance 
be,  and  he  is  hereby  directed  to  take  measures  for  the  settlement  of 
their  accounts  accordingly,  and  to  issue  to  them  certificates  bearing 
interest  at  six  per  cent.;  that  all  officers  entitled  to  half  pay  for  life, 
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not  iscladed  in  the  preceding  resolution,  may  also  collectiTeTj  agree 
to  accept  or  refuse  the  aforesaid  commutation,  signifying  the  same 
within  six  months  from  this  time." 

And  that  when  such  commutation  was  received,  it  was  paid  to  him 
in  three  certificates,  bearing  six  per  cent,  interest,  amounting,  nomi- 
nally, to  sixteen  hundred  dollars,  but  worth,  in  fact,  only  two  hun- 
dred ;  whereas  he  was  entitled  to  receive,  according  to  the  letter  and 
spirit  of  the  resolution  under  which  his  claim  had  matured,  the  real 
sum  of  sixteen  hundred  dollars  in  cash  ;  or,  if  paid  in  securities,  they 
should  have  been  based  upon  some  reliable  resource  for  their  ultimate 
redemption,  and  been  of  par  value. 

The  petitioners  claim  that  these  acts  of  the  Continental  CSoogresa 
are  public  acts^  pledging  in  this,  as  in  every  other  case  of  assumed 
responsibility,  the  public  faith,  with  competent  contracting  parties, 
who  fulfilled,  on  their  part,  at  the  risk  of  their  lives,  and  to  the  saving 
of  the  national  existence. 

The  subject  presented  in  this  memorial  has  been  frequently  brought 
before  Congress.  The  committee  find  that,  as  early  as  1810,  the  re- 
cipients of  these  commutation  certificates,  then  quite  numerous,  deem- 
ing themselves  to  have  been  wronged  by  the  manner  in  which  their 
assent  to  the  proposition  for  commutation  had  been  met  by  the  govern- 
ment— in  that  it  was  paid  by  a  rapidly  depreeiating  medium,  which 
fell  on  their  hands  to  be  worth  no  more  than  10  to  12^  cents  on  the 
dollar — petitioned  Congress  for  redress. 

The  committee  to  whom  the  subject  was  referred  in  the  House  of 
Bepresentatives,  made  a  report  on  the  10th  day  of  February,  1810 ; 
and,  after  citing  the  various  resolutions  of  Congress  promising  half 
pay  and  commutation,  the  report  concludes  as  follows : 

'^  The  petitioners  state,  and  the  fact  is  of  too  general  notoriety  to  be 
disputed,  that  although  they  confidently  expected  at  the  time  they 
were  compelled,  from  imperious  necessity,  to  accept  the  same  in  gross 
in  lieu  of  half  pay  for  life,  that  it  would  be  paid  to  them  in  reality, 
and  not  by  a  Iresh  promise  without  any  sufficient  guarantee  for  its 
due  performance ;  yet  they  were  compelled  to  receive  certificates, 
which,  for  the  want  of  any  specific  provision  for  the  payment  of  them, 
or  the  interest  accruing  on  them,  were  immediately  depreciated  five 
for  one,  and,  by  degrees,  to  ten  for  one,  in  excr  ange  for  money. 

'^  They  therefore  pray  that  half  pay  for  life,  to  commence  at  the  time 
of  the  reduction  of  the  army,  may  be  granted  to  them,  according  to 
the  solemn  stipulations  entered  into  with  them  by  Congress,  by  the 
resolutions  before  referred  to,  deducting  therefrom  the  five  years'  full 
pay  received  by  them  in  depreciated  paper  by  way  of  commutation. 

'^  It  is  well  known  to  your  committee,  and  to  the  whole  nation,  that 
a  greater  part  of  the  officers  were  compelled,  by  hard  necessity,  to  dis- 
pose of  their  commutation  certificates  at  prices  infinitely  below  their 
nominal  amount. 

'^  That  this  did  not  proceed  from  want  of  patriotism,  of  which  they 
had  before  given  proof  most  unequivocal,  or  of  want  of  confidence  in 
their  government ;  but  that,  after  having  spent  the  vigor  of  their 
manhood  in  the  service  of  their  country,  they  returned  to  the  walks 
of  civil  life,  (many  of  them  maimed  and  scarcely  able  to  halt  along,) 
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ignorant  of  what  was  passing,  or  likelj  to  pass,  in  the  councils  of  the 
ooantry. 

*'  The  griping  hand  of  poverty  bore  hard  upon  them,  and,  unac- 
quainted as  they  necessarily  were  with  civil  affairs,  they  fell  an  easy 
prey  to  the  wiles  of  the  artful  and  insidious  speculator,  who  was  lying 
in  wait  to  fatten  upon  their  hard  earnings.  Under  circumstances  like 
these  it  would  have  been  strange  indeed  if  they  had  kept  their  certifi- 
cates in  their  pockets.  No ;  the  thing  was  impracticable.  Go  they 
must  for  whatever  they  would  bring,  and  be  theconsequencds  whatever 
they  might. 

**  Upon  the  whole  the  committee  are  of  opinion  the  contract  entered 
into  by  Congress  with  the  officers  of  the  late  revolutionary  army,  for 
giving  them  half  pay  for  life,  has  not  been  substantially  complied 
with  by  our  government. 

^'  They  therefore  recommend  the  following  resolution  : 

**  Re»olved^  That  the  prayer  of  the  petitioners  is  reasonable,  and 
on^ht  to  be  granted." 

No  bill  passed  at  that  session.  The  war  of  1812  soon  ensued,  and 
the  subject  seems  not  to  have  been  renewed  until  in  1818,  when  Mr. 
Johnson,  from  a  select  committee  (H.  K.,  7th  December,  1818)  to 
whom  were  referred  sundry  petitions  in  behalf  of  the  surviving  officers 
of  the  revolutionary  army,  made  a  report,  from  which  we  make  the 
following  extracts : 

'*  The  memorialists  state  a  variety  of  facts,  and  present  many  con- 
siderations to  prove  that,  by  the  commutation,  great  injustice  has  been 
done  to  the  officers  originally  entitled  to  half  pay  for  life  ;  and  their 
object  is  to  induce  the  government  to  resume  the  original  contract  of 
half  pay.  *  *•  Calculating  the  amount  of  the  principal  of  the  ar- 
rearage, from  the  time  of  his  reduction,  and  deducting  therefrom  five 
years'  full  pay,  and  the  balance  of  arrearages  being  thus  ascertained, 
to  issue  a  certificate  bearing  an  interest  of  six  per  centum  per  annum 
to  the  officer  for  the  amount  of  said  balance,  and  the  officer  to  be 
henceforth  entitled  to  receive  half  pay  in  half-yearly  payments  for  and 
daring  his  natural  life. 

'^  The  committee  have  endeavored  to  investigate  the  subjects  with 
all  the  candor  and  attention  which  its  merits  required ;  and  in  any 
view  difficulties  of  no  ordinary  magnitude  presented  themselves.  * 
*  *  *  Upon  the  view  taken  by  the  memorialist,  the  committee 
could  not  see  any  justice  in  confining  the  prayer  of  the  petitioner  to 
those  only  who  still  survive. 

'^  To  provide  for  those  upon  the  principle  of  justice  and  legal  obli« 
gation  and  sufier  the  dead  to  be  forgotten,  would  be  but  a  partial  re- 
muneration. The  heirs  of  the  deceased  would  have  equal  claims  upon 
the  government  as  the  officer  who  survives. 

^*  Again,  the  memorialist  asks  a  resumption  of  the  original  contract 
to  which  the  same  objection  may  be  urged  as  in  the  year  1783.  If 
then  deemed  objectionable,  because  not  in  accordance  with  the  genius 
of  our  institutions,  nor  congenial  with  the  sentiments  of  the  American 
people,  it  may  be  equally  so  at  this  day. 

"  Upon  the  most  extensive  view  which  the  committee  have  taken 
upon  this  subject,  they  have  found  difficulties  still  thickening,  and  to 
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answer  the  prayer  of  the  petitioner  to  it«  extent  would,  in  the  opinion 
of  the  committee^  ^o  to  establifih  a  principle  fraught  with  mach  evil. 
^  ^*  Conscious  at  the  same  time  of  the  merits  and  worth  of  these  dis- 
tinguished heroes,  whose  devotion  and  deeds  have  given  such  glory 
and  such  happiness  to  our  country  ;  conscious  of  their  patriotism  and 
valor,  which  have  imposed  such  lasting  obligations  upon  the  grateful 
remembrance  of  the  nation,  the  committee  could  not  reconcile  to  their 
feelings  or  duty  an  entire  rejection  of  the  memorial,  and  they  have 
looked  for  a  combination  of  the  principles  of  equity  and  gratitude  on 
which  might  be  rewarded  in  some  little  degree  the  labors  and  suffer- 
ings of  the  memorialist,  without  involving  future  difficulties  in  the 
establishment  of  a  dangerous  precedent. 

^*  This  principle  has  been  iound  in  the  depreciation  of  the  commu- 
tation certificates  and  the  losses  sustained  by  the  untimely  sale  of  these 
certificates. 

**  It  is  a  well-attested  fact  that  most  of  those  certificates  were  sold 
at  an  amount  of  not  more  than  from  one-fifth  to  one-tenth  of  their 
nominal  value.  Gold  and  silver  not  being  in  the  power  of  the  gov- 
ernment, the  pressing  and  immediate  wants  of  the  holders  rendered  it 
sececessary  for  them  to  dispose  of  their  certificates  at  any  price  ;  and 
upon  this  view  of  the  subject,  the  committee  recommend  the  following 
resolution : 

^^  Resolved y  That  each  officer  of  the  revolutionary  army,  who  was 
entitled  to  half  pay  for  life  under  the  several  resolves  of  Congress  upon 
that  subject,  and  afterwards,  in  commutation  thereof,  received  the 
amount  of  five  years'  full  pay  in  certificates  or  securities  of  the  United 
States,  shall  now  be  paid  by  the  United  States  the  nominal  amount  of 
such  certificates  or  securities,  without  interest,  deducting  therefrom 
one-eighth  part  of  said  amount." 

Succeeding  that,  in  order,  is  the  report,  made  by  Mr.  Sergeant,  of 
the  select  committee  (House  of  Representatives)  to  whom  was  referred 
on  the  10th  December^  1819,  the  memorial  ot  the  officers  of  the  revo- 
lutionary army,  accompanying  a  bill  for  their  relief.  After  stating 
the  substance  of  the  memorial  and  the  resolutions  upon  which  they 
claim  remuneration,  the  committee  proceed  to  say  : 

'^  It  is  not  necessary  to  remind  the  House  either  of  the  merit  or  the 
value  of  the  services  rendered  by  the  memorialists  to  their  country. 
History  has  already  consecrated  the  one,  and  the  other  is  sufficiently 
attested  in  a  manner  that  must  appeal  to  the  best  feelings  of  every 
citizen  of  the  United  States,  by  the  rapid  growth  and  eminently  happy 
condition  of  that  country  for  which  they  devoted  the  most  valuable 
portion  of  their  lives,  for  which  they  took  up  their  swords,  and  for 
which,  too,  with  no  less  patriotism,  they  laid  them  down,  when  her 
liberty  and  independence  had  been  effectually  secured.  If,  in  behalf 
of  this  interesting  remnant  of  the  officers  of  the  revolution,  of  all  that 
remains  to  us  to  cherish  of  the  gallant  and  illustrious  band  who  have 
done  so  much  for  us,  an  appeal  were  made  to  the  national  sense  of 
gratitude,  we  presume  respectfully  to  say  that  it  could  scarcely  be 
resisted.  It  would  then  be  recollected  that  these  survivors  are  pre- 
cisely the  men  who  have  made  the  greatest  sacrifices  for  their  country, 
as,  irom  the  time  that  has  since  elapsed,  it  will  be  seen  that  most  of 
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them  must  have  spent  in  her  service  that  very  portion  of  life  ivhen, 
according  to  the  order  of  nature,*  the  habits  are  formed,  and  the 
acquirements  made,  which,  in  a  great  measure,  determine  its  future 
fortune  and  character ;  and  that,  while  they  were  thus  generously 

Ereparing  for  the  nation  an  abundant  harvest  of  political  and  social 
appiness,  they  gave  up  the  only  opportunity  for  themselves  of 
becoming  qualified  for  any  occapation  which,  in  time  of  peace,  could 
assure  to  them  the  means  even  of  a  comfortable  subsistence.  If  acci- 
dental good  fortune,  or  distinguished  capacity,  or  th6  good  feelings  of 
their  fellow-citizens,  displayed  in  selecting  them  for  public  offices  of 
profit,  have  placed  some  of  them  above  the  reach  of  want,  it  is  never- 
theless believed  that  there  are  many  who  have  little  to  console  them 
in  the  decline  of  life  but  the  recolJection  of  the  share  they  have  con- 
tributed in  laying  the  foundation  of  their  country's  independence. 
To  all  such  how  welcome  and  how  gladdening  would  be  the  substan- 
tial manifestation  of  that  country's  gratitude  !  A  provision  for  their 
few  remaining  years  would  alleviate  the  sufferings  of  age,  and  the 
veteran  of  the  revoluticn  would  feel  continually,  and  be  quickened 
and  animated  by  the  feeling,  that  the  time  he  had  devoted  to  the 
public  service  was  not,  to  himself,  altogether  waste  and  unprofitable  ; 
that  his  exertions  and  his  sufferings  were  not  wholly  overlooked  ;  but, 
by  a  natural  and  honorable  return,  that  country  whose  infancy  he  had 
aided  by  his  sword  to  guard,  now,  in  the  day  of  her  strength  and  her 

Erosperity,  extended  her  hand  to  soothe  and  support  the  weakness  of 
is  declining  years. 
**  It  is  not,  however,  upon  grounds  like  these  that  the  memorialists 
rest  their  application.  They  claim  upon  the  footing  of  right,  main- 
taining, your  committee  respectfully  submit  with  great  force,  that 
what  they  ask  for  is  due  to  them  by  contract.  In  the  examination  of 
this  claim  it  appears  to  the  committee,  that  towards  men  whose  merits 
are  so  unquestionable  the  government  ought  to  be  guided  by  princi- 
ples of  liberal  justice,  having  regard  to  all  the  circumstances,  giving 
them  all  their  due  weight ;  and  even  where  there  might  be  some 
doubt  upon  the  application  of  the  rules  that  govern  between  man  and 
man,  to  incline  in  favor  of  the  memorialists.  With  this  explanation 
the  committee  beg  leave  to  state  that  they  consider  the  resolve  of  the 
21st  October,  1*780,  as  a  contract  between  the  government  and  the 
ofiicers,  voluntarily  and  freely  entered  into  at  a  time  when  both  par- 
ties were  at  liberty  in  regard  to  the  subject  of  it ;  and  stipulating,  as 
the  consideration  on  the  part  of  the  officers,  their  future  services  until 
the  end  of  the  war,  whatever  might  be  its  duration.  It  is  not  to  be 
questioned  that  the  stipulated  service  was  rendered,  nor  that  it  was 
eminently  useful.  But  it  deserves  to  be  remembered  in  connexion 
with  all  which  subsequently  occurred,  that  after  the  oflScer  had  ren- 
dered the  service  he  had  no  further  reliance  but  upon  the  faith  and 
ability  of  the  government.  This  was  his  condition  when  the  resolve 
of  the  22d  March,  1783,  was  adopted.  The  preliminaries  of  peace  had 
been  signed,  the  army  was  about  to  be  disbanded  and  he  to  be  thrown 
into  society,  there  to  seek  his  livelihood  by  civil  pursuits,  for  which 
the  tenor  of  his  preceding  life  was  calculated  only  to  disqualify  him. 
Had  he,  under  the  pressure  of  circumstances  so  urgent,  and  growing 
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oat  of  his  previous  services,  assented  to  the  commntatioa,  his  conntry 
could  scarcely  deem  it  a  voluntary  assent,  bat  rather  a  submission  to 
an  uncontrollable  and  instant  necessity,  which  admitted  of  no  delibera* 
tion  or  delay.  But  there  is  another  reason  why  this  assent  ought  not 
to  be  connidered  as  binding.  The  contract  of  1780  was  with  the  indi- 
vidual oj£cers,  and  it  is  not  strictly  reconcilable  with  justice  that  it 
should  be  varied,  rescinded,  or  released,  as  to  any  one  of  them,  with- 
out his  own  individual  consent.  The  commutation,  except  as  to  cer- 
tain retired  officers,  was  offered,  not  to  the  individuals,  but  to  lines 
and  corps,  thereby  subjecting  the  individual,  as  to  his  own  particular 
rights,  to  the  decision  of  others,  and  with  respect  to  the  younger  and 
interior  officers,  exposing  them  to  be  governed  by  the  overruling  in- 
fluence of  superior  rank  and  years,  to  which  they  were  habitually 
accustomed  to  submit. 

*'  The  committee  are  ^ware  that  it  may  be  urged  (and  between  in- 
dividuals it  might  be  decisively  urged)  that  the  subsequent  acceptance 
of  the  commutation  certificate,  of  itself,  amounted  to  an  assent.  If 
the  officer  had  been  left  free  to  make  his  choice,  «nd  having  made  it, 
the  government  had  given  him  what  he  freely  consented  to  reoeive, 
the  argument  would  not  have  been  without  some  force.  But  he  was 
not  so  free.  The  resolve  of  Congress,  an  act  of  the  government  and 
a  law,  left  him  no  choice  except  to  abide  by  the  decision  of  the  lines 
and  corps  of  the  arm,,  or  wait,  whatever  might  be  his  waots,  till  a 
more  fortunate  period  should  enable  him  to  approach  that  body,  not 
with  a  power  to  enforce  his  rights,  but  only  to  sue  for  it  in  the  lan- 
guage of  solicitation.  It  may  be  remarked,  though  somewhat  out  of 
order,  that  this  is  substantially  the  course  which  these  memorialists 
are  now  pursuing.  They  have  waited  till  their  country  is  able  to  do 
them  justice,  and  they  now  petition  for  their  right,  offering  to  relin- 
quish all  they  have  received. 

'^  But  it  is  also  true,  and  furnishes  an  additional  answer  to  the  ob- 
jection, that  the  government  was  not  able  to  comply  with  the  terms 
of  the  resolve  of  1783.  It  could  not  pay  in  money,  and  it  did  not  pay 
in  what  was  equivalent  to  money.  The  commutation  certificate  was 
then,  and  for  some  time  after,  worth  not  more  than  one  eighth,  per- 
haps even  less,  of  its  nominal  value.  When,  at  the  distance  of  eight 
years  afterwards,  the  funding  system  was  established,  it  is  notorious 
that,  generally  speaking,  the  certificates  no  longer  remained  in  the 
hands  of  the  officers.  The  restoration  of  the  public  credit  came  too 
late  for  men  whose  necessities  were  so  imperious ;  and  thus  the  half 
pay  for  life,  which  bad  been  solemnly  stipulated,  and  most  merito- 
riously earned,  dwindled  in  the  hands  of  the  officers,  without  any 
fault  of  theirs,  to  scarcely  more  than  half  pay  for  a  single  year. 

*^  Under  this  view  of  the  case,  it  seems  to  your  committee  just  and 
reasonable,  and  becoming  the  faith  of  the  nation,  to  execute  the  con- 
tract originally  made  upon  the  terms  proposed  by  the  memorialists ; 
that  is  to  say,  of  deducting  from  the  arrears  of  the  half  pay,  computed 
from  the  cessation  of  hostilities  to  the  present  time,  the  full  nominal 
amount  of  the  commutation  certificate,  and  paying  to  the  surviving 
officers  the  balance  ;  and  henceforward,  during  the  remainder  of  their 
lives,  paying  to  them  the  half  pay  stipulated  by  the  resolve  of  1780. 
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For  tbe  arrears  the  memorialists  are  willing  to  receive  stock,  bearing 
an  interest. 

*^  In  order  to  define  and  limit,  with  as  much  precision  as  possible, 
the  extent  of  the  demand  which  will  thus  be  created  upon  the  treasury, 
your  committee  have  thought  it  right  to  assume  as  a  basis  tlie  number 
of  surviving  officers  and  the  aggregate  of  claim  which  are  stated  by 
the  memorialists  themselves  ;  and  they  recommend,  respectfully,  that 
any  provision  which  may  be  made  be  limited  accordingly,  so  as  not  to 
exceed  that  sum . 

**  In  conformity  with  these  suggestions  the  committee  herewith  re- 
port a  bill." 

Next  in  order  is  the  report  made  in  the  Senate,  as  follows : 

January  3,  1826. 

The  committee  J  to  whom  were  referred  the  memorials  of  the  surviving 

officers  of  the  army  of  the  revolution,  report : 

That  delegates  in  behalf  of  the  surviving^  officers  of  the  army  of 
the  revolution  from  the  respective  States  of  Rhode  Island,  New  York, 
New  Jersey,  Pennsylvania,  and  South  Carolina,  convened  at  the  city 
of  Philadelphia,  and  agreed  to  present  a  respectful  memorial  once  more 
to  Congress,  in  hopes  of  obtaining  from  the  nation  that  reward  for 
their  services  and  sacrifices  which,  in  their  opinion,  is  due,  and  which 
has  been  withheld  for  a  period  that  is  long  and  unreasonable,  and 
until  they  have  become  far  advanced  in  their  old  age — the  youngest 
among  them  being  within  a  year  or  two  of  seventy. 

The  memorialists  refer  to  the  general  depreciation  of  the  currency 
in  which  they  received  their  pay,  the  paper  of  which  being  ultimately 
redeemed  at  one  hundred  for  one.  The  certificates  also  of  the  commu- 
tation of  the  half  pay  for  life,  for  five  years'  full  pay,  owing  to  no  pro- 
vision being  made  for  the  payment  of  interest  or  principal,  soon 
depreciated  to  eight  for  one ;  and  even  when  the  arrears  of  interest 
were  funded  the  certificates  bore  an  interest  only  of  three  percent., 
absorbing  thereby,  at  once,  one  half  their  value ;  and  the  payment 
of  one-third  of  the  principal  besides  was  deferred  for  ten  years  without 
interest. 

The  memoHalists,  after  referring  to  the  acts  of  Congress  containing 
the  stipulations  concerning  their  pay,  delicately  decline  to  suggest  any 
mode  for  tho  settlement  of  their  demands,  but  leave  the  whole  matter 
to  the  liberality  and  justice  of  Congress,  impressed,  however,  with 
the  belief  that  the  general  sentiments  of  their  fellow-citizens  would 
gladly  approve  of  a  generous  proceeding,  on  the  part  of  the  govern- 
ment, in  favor  of  their  stipulated  reward. 

In  contrasting  the  darkness  of  the  times  in  which  the  memorialists 
successfully  fought  the  battles  of  their  country  with  its  present  secure 
and  eminently  happy  condition,  all  must  feel  friendly  disposed  to  give 
to  the  claimants  a  patient  hearing,  and  to  be  willing  to  decide  on  their 
case  upon  the  fiairest  principles  of  equity. 

The  committe  respectfully  submit,  in  the  first  instance,  whether  the 
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claims  of  the  officers  are  not  sustainable  on  the  footing  of  right,  and 
due  by  the  solemnity  of  a  contract ;  and  with  this  design  they  will, 
in  this  place,  bring  into  view  the  resolutions  of  Congress  on  the 
subject. 

By  a  resolve  of  Congress  of  the  15th  of  May,  1788,  it  is  provided 
that  all  military  officers  who  then  were,  or  should  thereafter  be,  in  the 
service  of  the  United  States,  and  who  should  continue  in  the  aervice 
during  the  war,  and  not  hold  any  office  of  profit  under  the  United 
States,  or  any  of  them,  should,  after  the  conclusion  of  the  war,  be  en- 
titled to  receive  annually  for  the  term  of  seven  years,  if  they  should 
live  so  long,  one-half  of  the  then  pay  of  such  officers. 

By  a  resolve  of  Congress  of  the  11th  of  August,  1779,  it  was  pro- 
vided that  the  half-pay  given  by  the  aforesaid  resolution  of  the  lath 
of  May,  1778,  should  be  extended  to  continue  for  life. 

And  by  a  resolution  of  the  21st  of  October,  1780,  it  was  provided 
that  the  officers  who  should  continue  in  service  to  the  end  of  the  war 
should  be  entitled  to  half  pay  during  life,  to  commence  from  the  time 
of  their  reduction. 

By  virtue  of  these  resolves  a  solemn  contract  between  the  govern- 
ment and  the  officers  was  made  ;  it  originated  and  was  consummated 
by  the  free  and  unbiassed  will  of  the  parties,  without  surprise  or  com- 
pulsion on  either  side.  It  has  been  most  gallantly  performed  by  the 
officers  ;  and  after  a  bloody  conflict  of  eight  years,  and  when  the  lib- 
erties and  independence  of  their  country  were  secured,  following  the 
example  of  the  celebrated  Roman,  they  returned  with  cheerfulness  to 
their  private  citizenship. 

It  seems  to  the  committee  that  the  performance  of  a  contract  on  such 
an  occasion,  and  especially  one  which  has  produced  such  boundless 
consequences,  ought  to  be  observed  on  the  part  of  the  government  with 
the  most  profound  sanctity  ;  and  that  nothing  but  the  free  expression 
of  the  will  of  both  parties,  unaffected  by  necessitous  circumstances, 
ought  to  be  allowed  to  abrogate  or  rescind  it.  But,  as  it  appears  to 
the  committee,  it  is  manifest  that  the  resolve  of  the  22d  of  March, 
1783,  which  commuted  the  half  pay  for  life  for  five  years'  full  pay, 
grew  out  of  the  impoverished  state  of  the  treasury ;  for  had  the  finances 
of  the  country  been  in  a  good  condition  it  is  inconceivable  that  Con- 
gress would  have  proposed  a  change  so  disadvantageous  to  the  oiiioers, 
to  whom  the  country,  independent  of  the  discharge  of  its  contract  with 
them,  owed  such  a  large  debt  of  gratitude.  And,  on  th«  other  hand, 
it  cannot  be  believed  that  the  officers  would  have  given  any  assent  to 
the  commutation,  either  by  lines  or  corps,  or  individually,  if  the  most 
urgent  necessity  had  not  deprived  them  of  any  other  alternative. 

The  acceptance,  too,  by  lines  and  corps  deprived  many  individual 
officers  of  the  right  of  choice,  and  placed  the  yoiing  and  aged  on  terms 
disproportionate  with  the  original  stipulation. 

The  subsequentacceptanceof  thecommutation  certificates  ought  not  to 
be  considered  as  altogether  impairing  the  rights  of  the  officers,  as  they 
were  then  entirely  in  the  powerof  the  government,  and  could  do  nothing 
which  presented  better  prospects  for  themselves.  The  whole  transactions, 
as  it  appears  to  the  committee,  were  of  a  similar  character,  and  were 
indisputably  governed  by  the  inability  of  the  government  and  the  imme- 
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diatewantsof  theoflScers;  and  as  revere  as  the  departure  from  the  original 
contract  must  have  appeared  to  the  officers  at  the  time,  they  did  not 
then  foresee  the  extent  of  their  misfortunes  ;  for,  as  no  fnnd  was  pledged 
for  the  payment  of  the  principal  or  interest  of  the  commutation  certifi- 
cates, instead  of  receiving  good  money  in  punctual  payments,  as  ex- 
pected, the  credit  of  the  country  became  so  low  that  nothing  of  the 
interest  was  paid,  and  the  certificates  rapidly  decreased  in  value,  while 
the  necessities  of  the  officers  continued  to  increase.  They  had  suddenly 
been  transferred  from  the  habits  of  war  to  civil  society,  and  could  not 
successfully  engage  all  at  once  in  the  ordinary  pursuits  of  life ;  and  it 
is  as  notorious  as  it  was  unavoidable,  that  most  of  the  officers  were 
compelled  to  part  with  their  certificates  at  the  lowest  stage  of  depre- 
ciation of  eight  for  one ;  and  in  this  manner,  without  incurring  any 
blame  on  themselves,  the  half  pay  for  life  was  reduced  to  a  little  more 
than  half  pay  for  a  single  year.  From  hence^  it  plainly  appears  that 
the  consideration  to  be  performed  on  the  part  of  the  government  failed 
in  a  certain  degree,  and  totally  deprived  the  officers  of  the  chance  of 
deriving  any  benefit  from  the  future  credit  of  the  country. 

The  reward  for  life  arose  from  the  natural  effusion  of  justice  which 
the  times  indicated  ;  but  in  consequence  of  these  unhappy  occurrences 
it  has  disappeared,  and  nothing  has  been  preserved  for  the  officers  to 
enjoy  but  a  consciousness  of  their  own  merits,  and  the  oonsequent  un- 
exampled prosperity  of  their  country. 

The  performance  of  contracts,  morally  or  politically  speaking,  is 
equally  sacred  ;  and  when  the  power  of  decision  resides  exclusively  in 
the  bosom  of  one  of  the  parties,  it  should  be  exceedingly  cautious  that 
justice  is  done  to  the  other.  Let  it  be  imagined  that  the  claim  of  the 
officers  of  the  army  of  the  revolution  could  be  submitted  to  the  people, 
or  to  a  court  and  jury  possessing  legal  and  equitable  jurisdiction  ;  the 
committee  verily  believe  that  their  demand,  in  some  shape,  could  not 
be  resisted 

If  even  an  individual,  in  the  midst  of  his  misfortunes,  should,  by  a 
fair  understanding,  disengage  himself  from  his  creditors  without  dis- 
charging the  entire  debts,  it  could  not  be  applauded  as  any  remarka- 
ble instance  of  benevolence  or  honesty  if  he  should  afterwards  pay  the 
remainder,  to  relieve  the  sufferings  of  the  aged  and  meritorious,  as 
soon  as  affiuence  and  good  fortune  had  rendered  his  own  condition 
flourishing  beyond  example. 

Although  the  case  between  the  government  and  the  officers  of  the 
continental  army  resembles  the  above  in  some  respects,  yet,  in  other 
essential  particulars,  it  is  a  much  stronger  case,  as  the  claims  of  the 
officers  are  founded  on  a  contract,  which,  in  the  opinion  of  the  com- 
mittee, under  all  the  circumstances,  has  not  been  fairly  rescinded ; 
and  if  it  has^  there  cannot  possibly  exist  a  doubt  that  the  commutation 
contract  has  not  been  fulfilled ;  for,  if  the  officers  had  been  able  to 
have  held  their  certificates  to  the  period  in  which  th^y  were  funded, 
they  would  BOt  have  received  their  interest  according  to  th^ir  contract ; 
and  besides,  the  arrears  of  the  interest  were  then  funded  at  three  per 
cent.,  which  was  a  clear  infringement  of  the  contract,  as  the  arrears 
ought  to  have  been  paid  before,  instead  of  being  reduced  to  one-half 
of  their  value.    The  payment,  likewise,  of  the  one-third  of  the  prin- 
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cipal  was  deferred  for  ten  years  without  interest,  whicli  is  again  a  de- 
parture from  the  contract.  But  the  weighty  and  most  important 
circumstance  of  all,  that  the  inability  of  the  government  to  perform  its 
contract  inevitably  obliged  the  officers  to  part  with  their  certificates 
at  the  reduced  prices  of  eight  for  one,  presents  an  argument  in  eqnity 
sufficiently  powerful  to  satisfy  Congress  that  a  claim  of  some  descrip- 
tion, in  favor  of  the  officers,  does  in  good  faith  exist. 

The  results  of  the  revolution,  which  have  transcended  anticipation, 
are  now  everywhere  seen  and  admired.  They  invited  our  national 
guest  to  revisit  each  Htate  in  the  Union,  to  witness  in  person  the  un- 
rivalled prosperity  and  political  glory  which  have  been  achieved  by 
the  war  of  the  revolution.  Among  the  vicissitudes  of  the  life  of  this 
illustrious  and  extraordinary  man,  it  would  be  a  felicitous  incident  if 
his  reappearance  here,  after  the  lapse  of  near  half  a  century,  should 
have  so  excited  the  feelings  of  the  nation,  and  occasioned  such  a  re- 
currence to  the  trying  times  of  the  revolution,  as  to  be  serviceable  to 
his  coropanions-in-arms  in  the  evening  of  their  days. 

Under  all  the  circumstances  of  this  highly  interesting  case,  it  ap- 
pears to  the  committee  that  one  of  two  modes  ought  to  be  adopted  for 
the  tinal  settlement  of  the  claim  of  the  memorialists,  as  reasonable  and 
becoming  the  faith  and  dignity  of  the  nation.  First,  by  the  terms 
proposed  by  a  former  memorial ;  that  is  to  say,  of  deducting  from  the 
arrears  of  the  half  pay,  computed  from  the  cessation  of  hostiliti^  to 
the  present  time,  the  full  nominal  amount  of  the  commutation  certifi- 
cates, and  paying  the  surviving  officers  the  balance,  and  henceforward, 
during  the  remainder  of  their  lives,  paying  to  them  the  half  pay  stip- 
ulated by  the  resolve  of  1780. 

Or,  secondly,  that  Congress  should  proceed  upon  the  equitable  cir- 
cumstances of  the  case,  and  pay  such  a  specific  sum  ratably  among  the 
officers,  according  to  their  rank  and  the  resolves  of  Congress^  as  may 
appear  reasonable  and  just. 

The  first  has,  in  substance,  been  twice  reported  to  the  House  of 
Representatives,  and  not  sustained.  The  committee,  therefore,  paying 
a  due  respect  to  these  decisions,  have  unanimously  agreed  to  recom- 
mend the  latter  mode,  and  to  confine  its  provisions  to  the  comforts  of 
the  living,  and  make  its  acceptance  a  final  discharge  of  all  claims  on 
the  part  of  the  surviving  officers  of  the  army  of  the  revolution  ;  and, 
in  conformity  with  these  views  on  the  subject,  the  committee  have 

herewith  reported  a  bill  appropriating  the  sum  of dollars  for 

the  purposes  aforesaid.  The  committee  have  also  annexed  to  this  re- 
port the  report  of  1810  and  the  report  of  1819,  and  several  abstracts 
of  letters  from  General  Washington. 

It  is  but  a  rational  conclusion,  that  it  is  the  last  time  that  the  mil- 
itary officers  of  the  revolution,  in  a  body,  will  ask  of  Congress  the 
favor  to  consume  any  of  its  time  concerning  them ;  if  their  prayer  is 
granted  they  will  have  no  inducement ;  and  if  it  is  not  it  will  be  hope- 
less t(3  make  any  more  solicitations ;  indeed,  they  have  now  not  much 
time  to  spare ;  their  approaching  dissolution  is  near  at  hand — a  little 
while  longer,  and  the  earthly  scene  between  them  and  their  country 
will  be  closed  forever. 
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At  the  same  Bession,  in  the  Honse  of  Representatives,  Mr.  Barges, 
firom  the  Committee  on  Military  Pensions,  made  the  following  report: 

^*  The  Committee  on  MxlHary  Pennons^  to  whom  were  recommitted  the  biU 
and  amendmenfe,  entitled  ^An  act  for  the  relief  of  the  surviving  offi- 
cere  of  the  army  cf  the  revdutiony'  report : 

* 'Those  who  served  during  the  revolutionary  war,  at  different  periods 
thereof,  and  for  whom  no  provision  has  been  made  by  law,  may  be 
divided  into  two  classes.  The  first  comprehends  the  officers  of  the 
army  who,  under  the  resolution  of  Congress  of  October  21,  1780,  con- 
tinued in  service  until  the  army  was  disbanded,  October  18,  1783, 
after  the  establishment  of  the  independence  of  the  United  States. 
Their  number  is  known  to  have  been,  at  that  time,  2,480.  The  ave- 
rage age  of  these  officers  was,  when  they  left  the  service,  thirty  years  ; 
and  since  that  period  more  than  forty-two  years  have  elapsed. 

*^  The  decreement  of  human  life,  founded  on  the  expectation  of  it, 
derived  from  observation  and  experience,  in  several  different  countries 
similar  to  our  own,  is  such,  that,  upon  a  fair  calculation,  not  more 
than  400  of  the  2,480  are  now  alive,  and  those  at  the  average  age  of  72 
years  and  upwards.  At  this  advanced  age  they  ask  from  their  coun- 
try some  additional  compensation.  1st.  They  ask  for  this  aid  now, 
because  they  are  now  unable  to  aid  themselves ;  at  72,  most  men  are  be- 
yond the  power  to  labor,  or  the  hope  of  acquisition  by  any  kind  of  busi- 
ness. 2d.  They  served  their  country  when,  without  that  service,  its 
independence  and  the  establishment  of  republican  government  in  this 
beraisphere  must  have  been  lost.  3d.  They  were  promised  their  pay 
monthly;  and,  after  the  war,  annuities  for  life,  equal  to  half  that 
amount.  4th.  Congress  were  without  funds  ;  continental  money  had 
ceased  to  be  of  any  value,  and  the  army  was  unpaid  from  that  time  till 
the  dose  of  the  war.  5th.  The  States  were  dissatisfied  with  the  half- 
pay  establishment,  and  they  offered  to  surrender  their  annuities  to  the 
United  States  for  an  equivalent.  6th.  Congress  resolved,  March  23, 
1783,  to  give  them  five  years'  full  pay,  in  cash  or  securities,  as  an 
equivalent  for,  and  in  lieu  of,  their  annuities.  7th.  In  place  of  cash, 
Congress  was  obliged,  from  the  total  insolvency  of  the  old  confedera- 
tion, to  give  them  commutation  certificates,  signed  by  the  paymaster 
general,  and  payable  to  them  or  bearer.  These,  from  inability  to  pay 
in  the  maker,  and  to  wait  in  the  holder,  were  thrown  into  the  market 
for  cash,  and  soon  fell  to  12^  cents  on  the  dollar.  8th.  No  provision 
was,  or  could  be,  made  by  (Jongress  for  payment  or  funding  of  these 
certificates,  till  after  the  adoption  of  the  Constitution,  when,  by  the 
law  on  that  subject,  they  were  again  commuted  by  giving  the  holders 
a  three  per  cent,  stock  for  the  interest  in  arrear  ;  a  six  per  cent,  stock 
for  two-thirds  of  the  principal ;  and  a  deferred  stock,  bearing  no  in- 
terest till  the  expiration  of  ten  years,  for  the  other  third.  9th.  Upon 
a  fair  calculation  of  the  probabilities  of  life,  the  half-pay  annuities  of 
these  officers,  then  BO  years  old,  were,  October  18,  1783,  worth  14.03 
years'  purchase.  It  is  seen  that  they  received  for  them  but  10  years' 
purchase;  that  is,  five  years'  full  pay.  It  is  also  seen,  that  under  this 
funding  system  they  so  received  this,  that  each  captain  sustained  a  loss 
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inintere8tyOf|2,436  34.   By  the  report  from  the  Treasury  Department, 
it  appears  that  each  of  these  annuitaats,  being  a  captain  and  now  aliye, 
would,  as  half  pay,  have  received  $10,080.     By  commutation  he  re- 
ceived a  certificate  for  $2,400,  by  which  this  officer  has  lost,  and  the 
government  saved,  $7,680.     These  two  sums  are  $7,680  by  the  com- 
mutation, and  $2,426  34  by  the  funding,  making  a  total  of  $10,106  34 
saved  by  the  nation,  and  lost  by  each  individual  of  these  officers  now 
alive.     It  must  be  allowed  that,  to  these  officers  at  thirty  years  old, 
the  expectation  of  life  could  not  have  been  over  thirty- two  years,  and 
may  be  said  not  to  have  exceeded  twenty-eight.    A  captain  then  bein^ 
entitled  to  half  pay,  or  $240  per  annum  for  twenty-five  years,  would 
receive  $6,720,  but  by  the  commutation  he  did  receive  $2,400.     Tbe 
difference  is  $4,320.     To  this  add  the  loss  of  interest  by  the  manner 
of  funding,  $2,426  34,  and  then  it  appears  the  nation  did  save,  and 
the  officers  did  lose,  $6,746  34.     By  the  last  statement  it  thereforo 
appears  that  2,480  officers  have  lost,  and  the  nation  have  saved^ 
$16,730,923  20  ;  and  it  appears  by  tbe  first  statement  that  the  same 
officers  have  lost,  and  the  nation  have  saved,  $25,063^733  20.    The 
committee  do  not  feel  themselves  called  upon  <o  offer  any  opinion  on 
the  nature  of  the  contract  originally  made  by  Congress  with  this  very 
meritorious  class  of  men,  nor  upon  the  manner  in  which,  as  it  appears, 
the  same  was  fulfilled.     At  the  close  of  the  war  the  nation  was  com- 
paratively small ;  about  3,000,000.     The  public  debt  was  heavy,  and 
the  then  United  States  had  no  funds  and  no  revenue.     Under  these 
circumstances  the  government,  though  obliged  to  pay,  in  gold  and 
silver,  to  the  full  amount  their  foreign  creditors,  was  nevertheless  en* 
abled  to  settle,  at  least  this  part  of  their  domestic  responsibilities,  on 
terms  very  favorable  to  the  economy  of  the  country.     The  people  are 
now  multiplied  to  more  than  ten  millions — ^they  are  rich,  free,  and 
prosperous,  and  the  revenue  is  large,  abundant,  and  increasing.  Any 
remuneration  hitherto  proposed  to  be  given  to  these  men  is  less  than 
a  dime  to  each  individual  of  the  nation  ;  and  if  formed  int^  a  stock, 
and  left  to  s  'me  future  generation  for  payment^  will,  when  that  gene- 
ration choose  to  do  it,  enable  them  to  recall  the  memory  of  those  gal- 
lant men  whose  labors  and  dangers,  under  Qod,  secured  to  them  t&eir 
freedom,  independence^  and  prosperity.    The  committee  therefore  feel 
themselves  fully  justified  in  reporting  that  the  survivors  aforesaid  of 
this  first  class  of  those  who  served  during  the  war  of  the  revolution, 
ought  to  be  provided  for  by  law  ;  and,  considering  all  the  foregoing 
fHct8,  they  do  believe  that  the  justice,  honor,  and  magnanimity  of  the 
nation  would  not  be  satisfied  unless  Congress  appropriate  for  that 
object  the  sum  of  $1,000,000." 

And  again,  in  the  House  of  Representatives,  February  11,  1828, 
Mr.  BuROSS  made  the  following  report : 

"  The  commitiee^  to  whom  was  referred  the  memorial  in  behalf  of  those 
of  the  surviving  officers  and  soldiers  of  the  army  of  the  revolution  who 
continued  in  service  until  the  dose  of  the  war,  report : 

'^  That  your  committee  have  carefully  examined  the  memorial,  with 
the  documents,  to  which  reference  has  therein  been  made.     From  , 


JOHN  n    BEILY.  17 

tliese  tli«  following  Facts  have  been  selected,  because  they,  in  a  more 
particalar  manner,  are  the  grounds  on  which  the  petitioners  rest  their 
claim,  both  in  behalf  of  themselves  and  of  the  sarviving  non-commis- 
sioned officers  and  soldie.s  who  enlisted  for  the  war,  and  continued  in 
the  service  until  the  end  of  it.  On  the  15th  of  May,  1778,  it  was  re* 
solved  by  the  Continental  Congress  that  ^  all  military  officers,  com- 
missioned by  Congress,  who  now  are,  or  hereafter  may  be,  in  the  ser- 
vice of  the  United  States,  and  shall  ontinue  therein  daring  the  war, 
shall,  after  the  conclusion  thereof,  be  entitled  to  receive  annually,  for 
seven  years,  if  they  live  so  long,  the  one-half  of  their  present  pay/ 
And  it  was  resolved  at  the  same  time,  ^  that  the  non-commissioned 
officers  and  soldiers  who  had  enlisted,  or  should  enlist,  for  during  the 
war,  and  shall  continue  to  the  end,  shall  then  be  entitled  to  receive  a 
reward  of  eighty  dollars.'  By  the  resolves  of  the  3d  and  Slst  of  Oc- 
tober, 1780,  and  of  the  17th  of  January,  1781,  it  was  provided  that  the 
officers  who  should  be  reduced  on  the  reform  of  the  army^  under  the 
above  resolve  of  the  3d  of  October,  should  receive  half  pay  from  the 
time  of  their  reduction,  during  life ;  and  that  those  of  the  line  of  the 
army,  and  the  independent  corps  thereof,  and  of  the  hospital  depart- 
ment and  medical  staff,  who  should  continue  in  service  until  the  end 
of  the  war,  should  receive  the  like  half  pay  for  the  same  period :  pro- 
vided, however,  that  the  director  of  the  hospital  should  receive  the 
half  pay  of  a  lieutenant  colonel,  and  that  none  of  the  other  medical 
staff  should  receive  more  than  the  half  pay  of  a  captain. 

*^  At  the  definitive  treaty  of  peaee,  signed  on  the  3d  of  September, 
1783,  such  of  those  officers  as  had  survived  the  war,  and  continued  in 
the  service  until  that  time,  became  severally  and  individually  vested 
with  a  complete  right  to  the  reward  of  half  pay  for  the  residue  of  their 
lives ;  and  each  of  such  non-commissioned  officers  and  soldiers  who 
had  so  survived  and  continued)  to  a  reward  of  eighty  dollars.     These 

Sromises  were  made  in  consideration  of  such  services  to  be  performed, 
'hose  services  were  faithfully  and  successfully  performed,  and  under 
every  kind  of  difficulty,  privation,  and  suffering.  The  reward  was 
gallantly  won  at  the  point  of  the  sword.  It  was  the  price  of  our 
independence,  purchased  with  blood,  and  sanctioned  by  public  faith. 
These  solemn  promises  having  been  made  on  adequate  considerations, 
it  remains  only  for  your  committee  to  examine  into  the  manner  in 
which  they  have  been  performed.  First,  in  regard  to  the  non-com- 
missioned officers  and  soldiers. 

* '  It  appears  that,  after  they  had  been  discharged  and  had  gone  to 
their  respective  homes,  there  was  sent  to  each  one  of  them,  by  regi- 
mental agents,  a  certificate  that  eighty  dollars  were  due  to  him,  and 
that  this  sum  was  payable  to  him  or  bearer,  with  interest,  at  six  per 
cent,  per  annum^  from  the  4th  of  November,  1783.  These  certificates, 
as  it  was  evidently  intended  from  their  transferable  quality,  were  in 
general  parted  with  at  the  market  value,  which  was  from  one-fifth  to 
one-tenth  part  of  the  nominal  amount;  and  were  afterwards  redeemed, 
under  the  funding  system  of  the  United  States,  in  the  hands  of  the 
ultimate  holders.  Owing  to  the  low  ebb  of  the  public  credit,  this 
class  of  the  army  lost  their  promised  and  expected  extra  reward,  as 
mach  as  if  it  had  been  refused  or  denied  to  them.    Your  committee, 
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therefore,  most  respecffallj  snbmit,  whether  there  onght  oot  to  he 
given  to  these  aged  survivors  an  indemnity  for  this  loss ;  for,  althoagh 
the  account  was  settled  and  closed  with  them,  jet  the  condition  of  the 
nation  then,  and  at  this  time,  as  well  as  the  principles  of  eqnitj,  seem 
to  call  for  opening  it  again,  with  regard  to  these  men^  and  making  to 
them  some  additional  compensation. 

^'Second.  In  regard  to  commissioned  officers.  Congress,  by  s 
resolve  of  the  22d  of  March,  1783,  offered  to  those  then  in  the  service, 
as  a  substitute  for  this  stipulated  half  pay,  the  amount  of  five  years' 
full  pay,  in  money  or  aecuritieSy  bearing  an  interest  of  six  per  cent,  per 
annum,  at  the  option  of  Congress.  These  securities  were  to  be  such 
as  should  be  given  to  the  other  creditors  of  the  L'nited  States.  In  the 
same  resolve,  there  were  offered  to  the  oflSoers  entitled,  who  had 
retired  from  the  service  on  the  reform  of  the  army,  as  such,  substitute 
certificates  to  the  like  amount.  To  these  offers  were  annexed  two 
express  conditions,  viz :  first,  that  they  should  be  accepted  or  refused 
by  lines  and  corps,  and  not  individually ;  and,  second,  that  such 
acceptance  or  refusal  should  be  signified  to  Congress  by  the  commander- 
in-chief,  as  to  the  army  under  his  immediate  command,  within  two 
months ;  and  by  the  commanding  officer  of  the  southern  army,  as  to 
those  under  his  command,  within  six  months  from  the  date  of  the 
above  resolve  of  22d  of  March,  1783.  At  the  time  these  offers  were 
made,  it  is  evident,  from  all  the  calculations  on  the  probabilities  of 
human  life,  that  seven  years'  lull  pay,  in  advance,  would  have  been 
somewhat  less  than  an  equivalent  to  the  half  pay  for  life,  to  the 
younger  class  of  officers,  who  naturally  are  the  present  memorialists. 
And  your  committee  are  compelled  to  say,  that  they  have  discovered 
no  reason  why  the  gpyernment  should  have  denied  an  individual  right 
of  refusing  a  disadvantageous  offer,  when  the  right  was  individual, 
and  considering  the  government  under  the  obligation  of  an  express 
solemn  contract.  Your  committee  do  not  perceive  why  it  might  not 
as  well  have  annulled  the  original  right,  as  to  have  enforced  the 
memorialists  to  abide  by  the  vote  of  others,  who  were  interested,  to 
put  the  value  of  the  lives  of  all  upon  one  equal  footing.  If,  however, 
it  should  be  considered  by  the  House  that  an  assent  given  in  the  man- 
ner prescribed  by  the  resolve  is  binding  upon  each  individual,  then 
your  committee  beg  leave  further  to  observe,  that  such  assent,  which 
is  to  work  so  much  injury  and  injustice,  ought  to  appear  to  have  been 

f;iven  and  signified  strictly  according  to  the  conditions  of  the  offer, 
n  examining  this  part  of  the  subject,  your  committee  do  not  find  any 
signification  to  Congress  of  any  acceptance,  other  than  a  notice  in  the 
journals  of  a  report  made  by  the  Secretary  of  War,  on  the  3 1st  of 
October,  1783,  and  long  after  the  officers  had  dispersed,  that  certain 
lines  from  ]New  Hampshire  to  Virginia,  inclusive,  had  agreed  to 
accept.  This  report  iteelf  is  not  to  be  found,  but  certain  it  is,  that 
no  signification  was  made  to  Congress,  either  by  the  commander-in- 
chief  or  the  commanding  officer  of  the  southern  army,  or  within  the 
times  prescribed  in  the  offer ;  neither  was  there  ever  any  resolve  of 
Congress,  specifying  such  assent,  or  declaring  their  option,  whether 
to  pay  in  money  the  amount  offered,  or  to  give  securities  for  the  same 
on  interest.    If  the  offer  had  been  complied  with,  according  to  its 
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sense,  jour  committee  are  of  opinion  that  the  loss  of  two  pears'  fall 
pay  woald  have  been  submitted  to,  as  a  new  sacrifice,  with  that 
patience  and  disinterestedness  which  were  the  distinguishing  charac- 
teristics of  an  American  officer.  But  on  a  careful  examination  of  this 
matter,  your  committee  have  been  forced  to  the  conclusion,  that  the 
offer  was  not  so  complied  with ;  which  conclusion  results  from  the 
following  considerations^  which  are  most  respectfully  submitted  to  the 
House.  From  the  manner  of  calculating  life-annuities,  which  is  by 
estimating,  on  the  one  hand,  the  purchase  money  with  compound 
interest,  and,  on  the  other,  the  probable  duration  of  the  life  ;  from  the 
pressing  pecuniary  necessities  of  the  officers,  and  their  want  of  capi- 
tal to  set  up,  with  advantage,  in  some  of  the  profitable  pursuits  of 
civil  life ;  and  from  the  absence  of  any  specification  in  the  resolve  as 
to  time,  it  is  manifest  that  it  was  as  well  the  common  understanding 
of  the  parties,  as  the  legal  conclusion,  that  the  offer  was  to  be  com- 
plied with  in  advance,  or  in  anticipation  of  the  growing  annuities. 
After  the  peace,  and  after  the  officers  had  dispersed,  a  certificate  was 
sent  to  each  individual,  indiscriminately,  whether  he  had  retired  on 
the  reform  of  the  army  or  had  continued  in  the  service,  that  an 
amount  equal  to  five  years'  full  pay  was  due  to  him,  and  that  such 
amount,  with  interest,  was  payable  to  him  or  bearer.  The  certifi- 
cates had  no  i'unds  whereon  to  rest,  and  their  market  value  was 
not  equal  to  one  year's  pay ;  and  it  appears  to  your  committee  too 
much  to  say  that  the  delivery  of  this  almost  valueless  paper  was  a 
payment  in  money,  according  to  the  sense  of  the  offer  ;  or,  that  these 
certificates  were  the  securities  intended  thereby,  either  according  to 
tlie  common  understanding  of  the  term,  or  the  distinction  expressly 
made  in  the  resolve  itself,  between  securities  and  certificates.  And 
these  certificates  of  the  Paymaster  General,  or  of  the  commissioners  for 
settling  army  accounts,  were  not  securities  to  any  creditor  of  the 
United  States,  until  registered  or  funded,  more  than  the  other  floating 
certificates  of  the  Quartermaster  General,  or  the  Commissary  General, 
which  were  issued  and  made  payable,  with  interest,  under  express 
resolves  of  Congress,  during  the  period  of  the  war.  Under  these 
considerations,  your  committee,  in  the  choice  of  the  alternative,  are 
obliged  to  say  that,  in  their  opinion,  the  delivery  of  these  certificates, 
as  well  on  general  principles  as  on  those  which  govern  in  courts  of 
law  or  equity,  did  not  annul  the  right  to  half  pay,  or  exonerate  the 
government  from  the  obligations  of  the  original  contract  in  this 
regard. 

"  These  certificates,  about  the  1st  of  January,  1791,  were  received 
in  subscription  by  the  government,  under  the  funding  system  of  the 
United  States,  at  a  discount  of  about  twenty  per  cent.  But  this 
transaction,  in  the  opinion  of  your  committee,  does  not  vary  the  case, 
inasmuch  as  the  payment  was  not  made  until  the  arrears  on  the 
growing  annuities  a^iounted  to  nearly  an  equal  amount,  which  was 
altogether  too  late  to  be  in  compliance  with  the  offer  of  a  sum,  in  ad- 
vance, for  the  half  pay  for  life. 

*^  Under  these  views  of  the  whole  case,  your  committee  are  of  opin- 
ion, ac(U)rding  to  the  principles  contained  in  the  reports  made  to  the 
House  heretofore  on  this  subject,  which  are  hereunto  annexed,  that 
the  memorialis.s  arc  severally  entitled  to  their  half  pay  in  future^  and 


20  JOHN  H.   REILT. 

to  an  amount  for  arrears,  under  a  liability  to  be  charged  with  ilie 
nominal  amount  of  the  certificates  delivered  to  them  respectively;  bat, 
inasmuch  as  bj  the  protracted  lives  of  these  memorialists,  there  would 
now  be  an  arrear  of  forty-four  years,  and  as  application  for  payment 
was  not  made  until  the  year  1810,  your  committee  have  reason  to  be- 
lieve that  it  would  be  satisfactory  to  the  petitioners,  and  perhaps  more 
consonant  to  the  feelings  of  the  House,  not  to  carry  back  such  acconntB 
beyond  that  period  ;  leaving  them  to  be  balanced,  for  all  antecedent 
time,  by  the  certificates  which  had  been  delivered.  Your  committee 
further  beg  leave  to  report,  as  their  opinion,  that  it  would  be  jost  to 
make  a  suitable  annual  allowance  to  the  widow  of  each  oflScer,  who,  if 
living,  would  be  entitled  to  the  benefit  of  this  act. 

^'  If,  however,  the  House  shall  consider  that  the  original  right  has 
been  compromised,  then  there  is  another  view  of  the  subject,  which 
has  forcibly  pressed  itself  upon  your  committee,  and  is  now  respect- 
fully presented  to  the  House,  namely :  whether  it  is  not  due  to  na- 
tional justice  and  honor,  under  a  review  of  all  the  peculiar  hardships 
attending  the  enforcement  of  this  comproioise,  and  the  manner  of 
executing  it  on  the  part  of  the  government,  that  it  should  now  make 
good,  in  a  degree  at  least,  from  what  is  absolutely  gained  to  these 
aged  memorialists,  the  part  they  actually  lost  thereby  of  that  recom- 
pense of  reward,  the  expectation  of  which  had  softened  their  hard- 
ships, lessened  their  privations,  and  animated  their  exertions  in 
bringing  the  doubtful  conflict  to  a  successful  issue. 

'^  Great  nations  are  always  just;  but,  among  private  citizens,  it 
would  be  deemed  the  height  of  dishonor  and  ingratitude  to  withhold, 
under  the  plea  of  a  compromise,  from  an  aged  servant,  an  unpaid  bal- 
ance for  hard  and  dangerous  services,  by  which  the  very  existence  of 
the  debtor  had  been  preserved  from  the  violent  assaults  of  his  enemies, 
and  the  foundations  of  his  future  fortunes  laid  and  established. 

^'  To  attain  these  ends,  your  committee  have  prepared  a  bill,  with 
separate  and  different  clauses  to  meet  each  particular  object,  which 
they  beg  leave  to  report  to  the  House,  together  with  an  estimate  of 
the  appropriation  which  may  be  necessary  to  carry  each  one  into 
effect. 

"All  which  is  respectfully  submitted/' 

These  eminent  men,  reporting  at  a  period  so  near  the  close  of  the 
revolution,  were  enabled  to  come  to  very  clear  conclusions  upon  several 
important  facts.  They  all  agree  to  recommend  relief,  and  fully  es- 
tablish the  value  of  the  service,  the  depreciation,  the  justice  and  equity 
of  the  claims,  and  the  sacred  and  moral  obligation  of  the  country  to 
provide  some  adequate  measure  to  redeem  the  national  faith. 

A  limited  pension  act  was  passed  in  1818,  providing  relief  for  indi- 
gent officers  and  soldiers  of  the  revolution.  This  did  not  meet  public 
expectation ;  and  the  act  of  1828  extended  to  the  surviving  officers  and 
soldiers  of  the  revolution,  who  served  to  the  end  of  the  war,  full  pay 
fi)r  life.  This  tardy  measure  of  national  gratitude  was  welcomed  by 
the  whole  country  as  a  just  tribute  to  the  worth,  service,  and  sufier^ 
inffs  of  the  few  who  then  survived. 

The  men  who  then  held  the  destiny  of  this  nation  in  their  hands 
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have  now  nearly  all  passed  away  ;  yet  there  remains  upon  the  jour- 
nals of  Congress  an  unredeemed  pledge  to  them  of  the  national  faith  I 
The  resolution  of  the  2l8t  October,  1780,  stands  unfulfilled  on  the 
part  of  the  government. 

The  circumstances  which  prompted  the  passage  of  that  resolution, 
mark  it  as  a  monument  of  necessity  and  of  wisdom.  That  necessity 
emanated,  not  from  a  want  of  patriotism  in  the  oiEcers,  but  from  stern 
domestic  obligations  resting  upon  many  of  them  towards  their  chil- 
dren, wives  and  parents,  who  were  dependent  upon  them  for  support; 
whose  wants  could  not  be  supplied  from  the  small  stipends  irregu- 
larly paid  them — and  then  only  in  a  very  depreciated  currency.  That 
resolution,  though  it  relieved  nothing  of  present  necessity,  gave  confi- 
dence and  hope  for  the  future,  and  brought  more  zeal  and  energy  to 
the  defence  of  the  national  liberties. 

To  evidence  the  necessity  and  wisdom  of  the  measure,  the  commit- 
tee refer  to  the  testimony  of  General  Washington,  given  in  a  series 
oi  letters  written  to  Congress  at  different  periods  from  1778  to  1783, 
at  whose  instance  the  resolution  of  1780  was  evidently  adopted. 
What  its  necessity,  object,  and  utility  were  will  fully  appear  in  said 
correspondence. 

The  current  testimony  of  Congress  in  numerous  instances  corrobo- 
rates all  the  documentary  history  of  that  period,  awarding  praise  and 
gratitude  and  the  solemn  faith  of  the  nation  to  the  soldiers  and  officers 
of  the  revolutionary  army. 

At  that  day  it  had  nothing  else  to  give ;  and,  with  self-denial  and  sac- 
rifice unparalleled  in  the  history  of  the  world,  that  army,  having  suc- 
cessfully won  by  their  arms  the  independence  of  their  country,  and  for 
their  patient  endurance  and  sufferings  the  admiration  of  the  world, 
surrendered  their  half-pay  annuities,  and  suffered  themselves  to  be 
disbanded  and  discharged  with  a  very  small  pittance  of  pay,  and  that 
in  a  nearly  worthless  medium,  and  returned  to  their  families  and 
friends  destitute  of  any  adequate  means  for  re-establishing  themselves 
in  the  pursuits  of  civil  life. 

The  committee  cannot  deem  it  necessary  to  add  anything  more  to 
what  has  been  so  well  said  in  the  reports  and  letters  above  quoted  and 
referred  to ;  and  concur  in  the  sentiment,  that  good  faith,  justice, 
and  honor  demand  that  we  no  longer  withhold  payment  from  these 
old  creditors  of  the  country. 

It  may  be  contended  that  the  law  of  1828,  granting  full  pay  for 
life  to  the  surviving  officers  and  soldiers  of  the  revolution,  should  be 
an  equivalent  for  all  claims  of  the  nature  now  under  consideration. 

To  such  an  argument  the  committee  would  say  that  the  provision 
of  the  act  of  1828  was  designed  as  a  mere  gratuity  or  charity  to  the 
surviving  soldier  in  his  old  age  and  decrepitude,  and  would  have  been 
none  the  less  afforded  though  his  commutation  had  been  fully  paid ; 
whereas  the  commutation  itself  was  at  the  time  designed  as  a  part  of 
the  hire  to  be  paid  for  services  to  be  rendered,  and  if  not  paid  is 
still  due,  whatever  amount  of  charity  the  country  may  have  rendered  ; 
and  the  committee  cannot  now  consent  to  debit  the  soldier  with  the 
charities  afforded  him,  in  settling  with  him  the  account  of  his  wages. 

It  may  be  noticeable  that  none  of  the  reports  above  (five  of  which 
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were  made  siooe  the  pension  act  of  1818)  make  mention  of  that  act  as 
any  offset  or  equivalent  for  the  unpaid  life  annuity  or  commutation 
certificates.  Indeed,  in  December  of  the  same  year  of  the  passage  of 
that  act,  Colonel  Johnson,  of  Kentucky,  as  will  be  observed  at  the 
close  of  his  report  above,  introduces  a  resolution  to  pay  to  the  original 
owners  of  the  commutation  certificates  the  nominal  amount  thereof, 
deducting  one-eighth  therefrom  as  the  value  received  at  the  time  by 
the  officer. 

The  act  of  1818  was  not  considered  as  making  any  provision  for 
this  class  ot  claims,  nor  should  that  of  1828,  which  embraced  the 
identical  beneficiaries  of  the  act  of  1818,  with  others,  be  so  considered, 
because  it  made  a  more  adequate  provision  for  the  maintenance  of  the 
needy  soldier. 

And  upon  the  whole  view  of  the  subject,  estimating  the  commuta- 
tion certificate  to  have  been  worth,  in  the  hands  of  the  officer,  one- 
eighth  only  of  the  nominal  value,  and  finding  that  the  said  Benjamin 
Mooers  did  receive  certificates  of  commutation  to  the  nominal  amount 
of  $1,600,  the  committee  bring  in  a  bill  for  the  deficiency,  $1,400, 
and  interest  to  be  computed  at  six  per  cent,  from  the  day  of  the  date 
of  such  commutation  certificates. 


In  the  Housb  of  Bbprbsentativbs,  April  4,  1856. 

Mr.  Broom,  from  the  Committee  on  Revolutionary  Pensions,  made  the 

following  report : 

The  CommHtee  on  Sevolutionary  PensionSj  to  whom  were  referred  the 
petitions  of  divers  persons,  praying  for  the  full  benefit  of  sundry  res- 
olutions of  the  Continental  Congress  for  the  relief  of  the  officers  of  the 
Continental  army,  their  widows  and  orphan  children,  and  House  biU 
No.  154,  to  provide  for  the  settlement  thereof,  have  had  the  same  un- 
der considercUion,  and  present  the  f (Mowing  report: 

That  they  have  carefully  examined  the  memorials,  and  given  the 
subject  all  the  consideration  which  its  importance  demands.  The  in- 
cidents of  the  revolution,  the  great  results  of  that  struggle  for  liberty, 
and  the  happiness  conferred  by  its  accomplishment  upon  millions  of 
freemen,  would  occupy  volumes.  The  history  of  the  period  shows 
that  at  the  commencement  of  the  contest  in  1776  the  population  of  the 
country  was  exceedingly  sparse,  and  government  so  poor  that  many 
of  the  officers  were  obliged  to  arm  and  equip  their  own  companies,  and 
instances  were  frequent  where  their  entire  fortunes  were  devoted  to  the 
cause  of  their  country.  The  Continental  bills,  in  which  their  monthly 
stipends  were  paid,  had  so  depreciated  that  at  the  close  of  the  year 
1780  they  were  almost  valueless.  The  money  which  they  actually 
received  was  wholly  inadequate  for  their  own  wants,  while  their  fami- 
lies at  home  were  often  destitute.  Under  these  circumstanes,  the 
commander-in-chief  frequently  presented  to  Congress  the  situation  of 


JOHN  H.  fiEILT.  23 

the  army,  and  urged  the  necessity  of  having  some  permanent  provision 
for  such  officers  as  would  remain  in  the  service  to  the  end  of  the  war. 
In  one  of  his  letters,  addressed  to  Congress  on  the  20th  of  August, 
1780,  he  says:  '^  On  the  whole,  i(  something  satisfactory  be  not  done, 
the  army  (already  so  reduced  in  officers  by  daily  resignations  as  not  to 
leave  a  sufficiency  to  do  the  common  duties  of  it)  must  either  cease  to 
exist  at  the  end  of  the  campaign,  or  it  will  exhibit  an  example  of  more 
virtue,  fortitude,  self-denial,  and  perseverance,  than  has  ever  yet  been 
paralleled  in  the  history  of  human  enthusiasm.  The  dissolution  of 
the  army  is  an  event  which  cannot  be  regarded  with  indifference.  It 
wo«ld  bring  accumulated  distress  upon  us ;  it  would  throw  the  people 
of  America  into  a  general  consternation  ;  it  would  discredit  our  cause 
throughout  the  world  ;  it  would  shock  our  allies.  To  think  of  re- 
placing the  officers  with  others  is  visionary.  The  loss  of  the  veteran 
soldiers  could  not  be  repaired."  In  compliance  with  General  Wash- 
ington's recommendation,  C!ongres8,  on  the  21st  day  of  October,  1780, 
passed  a  resolution  in  the  following  words:  ^^ JSesolvedy  That  the 
iificers  who  aha^l  oofUinue  in  the  aervioe  to  ike  end  of  the  war  shall  be 
entitled  to  half  pay  for  life^  to  commence  from  the  time  cf  their  reducr 
tfo»." 

Thie  resolution  may  well  be  said  to  have  formed  a  contract  between 
the  government  and  the  officers  at  a  time  when  both  were  free  to  make 
it,  and  its  happy  effect  upon  the  army  was  soon  seen  and  felt.  In  a 
letter  from  General  Washington  to  Congress,  in  1783,  he  says: 
''  That  in  the  critical  and  perilous  moment  when  the  last-men tioued 
communication  was  made,  there  was  the  utmost  danger  that  a  dissolu* 
tion  of  the  army  would  have  taken  place,  unless  measures,  similar  to 
those  recommended,  had  been  adopted,  will  not  admit  of  doubt.  Thai 
the  adoption  of  the  resolution,  granting  half  pay  for  life,  has  been  at- 
tended with  all  the  happy  consequences  which  I  foretold,  let  the 
astooishing  contrast  between  the  state  of  the  army  at  this  instant  and 
at  the  former  period  determine;"  and  in  the  same  letter  he  urges, 
with  eloquent  appeals,  that  justice  and  good  faith  require  that  Con- 
gress should  make  provision  for  'Hhe  payment  of  all  just  demands  of 
the  army." 

When  the  promise  of  half  pay  for  life  was  made,  the  war  had  been 
in  progress  for  iSive  years,  and  it  was  uncertain  how  long  it  would  con- 
tinue ;  it  might  last  for  ten  or  twenty  years,  but  the  certainty  of  a 
competency  to  the  officers  after  the  contest  should  cease,  although  it 
afforded  no  immediate  relief,  cheered  them  on,  and  enabled  them  at 
length,  at  the  risk  of  their  lives,  with  the  aid  of  their  brave  associates, 
and  under  the  favor  of  Heaven,  to  perform  the  contract  on  their  part, 
and  achieve  the  liberty  and  independence  of  the  country.  The  war 
closed  in  1783,  and,  owing  to  the  inability  of  Congress  to  pay  the 
army,  it  was  furloughed  first  for  six  months,  and  then  indefinitely ; 
and  in  this  way,  as  your  committee  are  informed,  the  army  of  the  rev- 
olution was  disbanded.  About  that  period,  some  dissatisfaction 
having  arisen  at  the  half  pay  system,  a  proposition  was  made  to  com- 
mute the  half  pay  for  life  lor  five  years'  full  pay;  and,  on  the  petition  of 
seventeen  officers  only,  Congress  passed  an  act  (see  law  of  March  22, 
1783)  declaring  that  the  officers  who  were  entitled  to  half  pay  for  life 
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might  receive  in  lien  thereof  five  years'  fall  pay  in  money  or  seearitiet, 
bearing  an  interest  at  six  per  cent.;  which  commutation  was  to  be  ac- 
cepted by  lines  and  States,  and  not  as  individtials.  This  law,  called 
the  commutation  act,  was  on  its  Face  unjust  and  unequal ;  for  while  an 
officer  of  sixty  years  of  age  would  willingly  commute  his  life  annuity 
for  fire  years'  full  pay  in  advance,  another  of  thirty  might  reasonably 
estimate  his  life  at  a  much  longer  period.  No  one  will  contend  that 
Congress  could  annul,  vary,  or  rescind,  the  contract  of  half  pay  for  a 
less  sum,  without  the  assent  of  the  officers  as  iniividuals ;  and  the 
committee  have  been  unable  to  ascertain  that  a  majoritj  of  them, 
eitheir  by  lines  or  as  individuals,  ever  gave  such  assent.  The  effect 
of  this  arrangement  was  to  subject  the  individual,  as  to  his  own  par- 
ticular rights,  to  the  decision  of  others.  If  the  officer  had  been  left 
free  to  make  his  choice,  and,  having  made  it,  the  government  had 
given  him  what  he  freely  consented  to  receive,  he  may  have  been  con- 
cluded. But  he  was  not  so  free.  The  resolve  of  Congress,  an  act  of 
the  government,  and  a  law  left  him  no  choice  but  to  alHde  by  the  de- 
cision of  the  lines  and  corps  of  the  army,  or  wait,  whatever  might  be 
his  wants,  till  a  more  fortunate  period  should  enable  him  to  approach 
that  body,  not  with  power  to  enforce  his  right,  but  only  to  sue  for  it 
in  the  language  of  solicitation.  But  if  such  assent  was  given,  the 
offer  to  compromise  was  not  fulfiled  by  the  government;  for  when  the 
officers  called  for  their  ^^meney"  or  specie  at  the  treasury,  they  were 
turned  away  with  paper  certificates,  worth  in  gold  and  silver,  on  the 
day  of  their  date,  as  the  records  abundantly  show,  only  one-eighth  of 
their  nominal  value.  For  instance,  a  lieutenant's  full  pay  lor  five 
years  was  by  commutation  $1,600,  and  that  sum  in  ^* money''  in  those 
days  of  severe  economy,  and  when  money  was  worth  more  than  double 
its  present  value,  would  have  enabled  him  to  set  out  in  life  with  rea- 
sonable hopes  of  a  competency  for  himself  and  family  ;  but  when  he 
came  to  realize  that  his  certificates  were  worth  only  $200,  less  than  a 
year's  pay,  he  could  only  lament  the  poverty,  and  protest  against  the 
injustice,  of  the  government  in  forcing  them,  as  it  were,  upon  him. 
There  was  no  basis  for  them  upon  which  to  rest,  nor  any  provision 
made  for  the  payment  of  the  principal  and  interest,  until  long  after 
the  imperious  necessity  of  the  officers  compelled  them  to  part  with 
their  paper  for  one-eighth  of  its  nominal  value. — (See  Senate  Beport 
of  January  3,  1826.)  The  certificates  were,  however,  many  years 
after  the  war,  finally  iunded  and  paid  by  the  United  States ;  but  it 
may  well  be  said  that  the  commutation  law  and  proceedings  under  it 
were  a  violation  of  the  contract  as  contained  in  the  resolution  of  Oc- 
tober 21,  1780,  and  that  the  officers  were  not  bound  or  concluded 
thereby,  either  at  law  or  in  equity,  beyond  the  amonnt  received  by 
them  under  it. 

The  claims  of  these  officers  have  repeatedly  been  presented  to  Con- 
gress, and  as  often  received  fitvorable  reports  from  committees  of  the 
highest  character  for  learning  and  ability.  The  first  report  upon 
these  claims  was  made  by  Mr.  Madison,  on  the  23d  of  April,  1783,  in 
which  he  fully  recognises  their  justice.  Again,  in  1810,  a  committee 
of  the  House  declare,  **'  That  the  contract  entered  into  by  Congress  with 
the  officers  of  the  rewhUionary  army^  aUoiving  them  half  pay  for  life, 
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has  not  been  9ubst€MtiaUy  complied  with  by  our  government ;"  and  thej 
recommend  the  following  resolution  :  ^ '  That  the  prayer  of  the  petition^ 
ere  is  reasonahle  and  ought  to  be  granted." 

No  law  was,  however,  passed  at  that  session,  and  the  war  of  1812 
800Q  followed  ;  and  the  subject  does  not  neem  to  hare  been  considered 
again  until  1818,  when  Mr.  Johnson,  from  a  select  committee  of  the 
House,  to  whom  the  subject  was  referred,  made  a  report  in  favor  of  the 
memorialists. 

On  the  10th  of  December,  1819,  another  able  report  in  favor  of 
these  claims  was  made  in  the  House  of  Representatives  by  Mr  Ser- 
geant, from  the  select  committee  to  whom  the  subject  was  referred,  in 
which,  after  reviewing  the  whole  subject,  he  says  :  **  It  seems  to  your 
committee  just  and  reasonable,  and  becoming  the  faith  of  the  nation, 
to  execute  the  contract  originally  made,  upon  the  terms  proposed  by 
the  memorialists ;  that  is  to  say,  of  deducting  from  the  arrears  of 
half  pay,  computed  from  the  cessation  of  hostilities  to  the  present 
time,  the  full  nominal  amount  of  the  commutation  certificate,  and 
paying  to  the  surviving  officer  the  balance,  and  henceforward,  during 
the  remainder  of  their  lives,  paying  them  the  half  pay  stipulated  by 
the  resolve  of  1780." 

On  the  3d  of  January,  1826,  another  report  was  made  in  the  Senate 
in  favor  of  these  claims.  Among  other  things,  the  committee  say : 
'*  By  virtue  of  these  resolves,  (the  half-pay  resolutions,)  a  solemn  con- 
tract between  the  government  and  the  officers  was  made.  It  origi- 
nated and  was  consummated  by  the  free  and  unbiassed  will  of  the 
parties,  without  surprise  or  compulsion  on  either  side.  It  has  been 
most  gallantly  performed  by  the  officers ;  and  after  a  bloody  conflict 
of  eight  years,  and  when  the  liberties  and  independence  of  their  coun- 
try were  secured,  following  the  example  of  the  celebrated  Roman,  they 
retired  with  cheerfulness  to  their  private  citizenship." 

**  It  seems  to  the  committee,  that  the  performance  of  a  contract  on 
0anh  an  occasion,  and  especially  one  which  has  produced  such  bound- 
leas  consequences,  ought  to  be  observed  on  the  part  of  the  government 
with  profound  sanctity  ;  and  that  nothing,  therefore,  but  the  free  ex- 
pression of  the  will  of  both  parties,  unaffected  by  necessitous  circum- 
stances, ought  to  be  allowed  to  abrogate  or  rescind  it." 

At  the  same  session,  (1826,)  Mr.  Burgess,  of  Rhode  Island,  a  states- 
man of  great  astuteness,  made  a  favorable  report ;  and  the  same  mem- 
ber, on  the  11th  February,  1828,  made  another  able  report,  though 
no  definite  action  upon  it  seems  to  have  been  had.  After  an  elaborate 
view  o1  the  subject,  the  committee  remark :  ''  The  certificates  had  no 
fiiDds  whereon  to  rest,  and  their  market  value  was  not  equal  to  one 
year's  pay.  And  it  appears  to  your  committee  too  much  to  say  that 
the  delivery  of  this  almost  valueless  paper  was  a  payment  in  money 
according  to  the  sense  of  the  offer^  or  that  these  certificates  were  the 
gecurities  intended  thereby,  either  according  to  the  common  under- 
standing of  the  term,  or  the  distinction  expressly  made  in  the  resolve 
iteelf,  between  securities  and  certificates.  ******  Under 
these  circumstances,  your  committee,  in  the  choice  of  alternative,  are 
obliged  to  say  that,  in  their  opinion,  the  delivery  of  these  certificates, 
as  well  on  general  principles  as  on  those  which  govern  in  courts  of 
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law  or  equity,  did  not  annul  tbe  rights  to  half  pay,  nor  exonerate  the 
government  from  the  obligations  of  the  original  contract  in  this 
regard." 

In  1852  this  subject  was  again  presented  to  the  Senate,  on  the  peti- 
tion of  the  heirs  of  Lieutenant  Benjamin  Moore,  and  fully  considered 
by  the  Committee  on  Revolutionary  Claims,  consisting  of  Messrs. 
Walker  of  Wisconsin,  James  of  Bhode  Island,  Sumner  of  Massachu* 
setts,  Foot  of  Vermont,  and  Chase  of  Ohio.  They  gave  the  subject 
the  most  careful  and  laborious  examination,  and  the  result  of  their 
laborH  may  be  found  in  Senate  Report  No.  164,  first  session  tnirty- 
second  Congress,  and  its  perusal  is  commended  to  those  who  desire  a 
knowledge  of  the  subject. 

No  definite  or  final  action  appears  to  have  been  had  on  said  report. 

On  the  4th  of  February,  1854,  the  subject  was  again  brought  for- 
ward in  the  Senate  by  Senator  Evans,  of  South  Carolina,  who  made 
a  very  able  report,  accompanied  by  a  bill  (No.  186)  which  subsequently 
passed  the  Senate,  but  was  not  acted  upon  in  the  House.  The  Com- 
mittee on  Revolutionary  Claims,  to  whom  it  was  referred,  agreed  upon 
a  report,  a  copy  of  which  is  herewith  presented,  but  it  was  not  made 
in  the  Ilouse,  as  the  chairman  (Hon.  R.  W.  Peckham)  states,  ^*  for 
lack  of  opportunity."  The  subject  was  again  brought  forward  in  the 
Senate,  and  a  report  made  by  Senator  £vans — No.  7,  1st  session  34th 
Congress,  (present  session) — accompanied  by  bill  No.  109.  The  bill, 
which  the  committee  present,  proposes  substantially  to  carry  out  the 
laws  of  the  Continental  Congress,  by  allowing  the  half  pay  for  life, 
without  interest,  from  the  close  of  the  revolution,  in  1783,  to  the 
period  of  the  officer's  death,  provided  that  event  took  place  previous  to 
March  3,  1826  ;  but  if  after  that  time,  then  up  to  that  day,  deducting 
the  full  amount  of  the  commutation  certificates.  The  bill  makes  the 
amount  which  may  be  found  due  under  it,  in  case  of  the  officer's  death, 
payable  to  the  widow  and  children  of  the  officer  equally  ;  and  if  no 
widow,  then  to  his  child,  children,  or  grandchildren,  the  issue  of  any 
deceased  child  taking  among  them  tr.e  share  of  their  deceased  pa- 
rents. The  bill  proposes  to  deduct  from  the  half  pay  to  which  any 
officer  or  his  descendants  are  entitled  the  amount  which  has  been  re- 
ceived by  way  of  commutation  under  a  general  or  special  act  of  Con- 
gress, and  to  pay  the  balance  without  interest.  It  also  provides  for 
those  who  ^ere  killed  or  died  in  the  service.  All  those  officers  who 
died  previous  to  1793  will  not  derive  any  benefit  under  this  bill,  and 
its  value  to  others  will  depend  upon  the  time  they  lived  after  that  pe« 
riod,  and  the  rank  they  held  in  the  army.  The  whole  number  of  con- 
tinental officers  entitled  to  half  pay,  according  to  an  estimate  of  Sen- 
ator Evans,  is  about 2,300 

From  which  deduct  for  families  which  have  become  extinct, 

those  who  died  previous  to  1793,  and  those  unable  to  make 

out  their  claims — say  one-half. 1,150 

Leaving  the  number  to  be  provided  for 1,150 

Assuming  the  half  pay  of  a  captain  as  the  average,  at  $240  per  an- 
num, and  the  lives  of  the  officers  at  twenty  years,  ten  years  of  which 
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is  covered  by  the  commutation  certificates,  and  it  will  require,  to  pay 
these  men  and  their  representatives  within  the  next  ten  years,  the  sum 
of  $2,760,000,  or,  in  round  numbers,  three  millions.  This  sum  di« 
Tided  among  27,000,000,  our  present  population,  would  require  about 
one  cent  from  each  inhabitant  to  cancel  the  debt. 

The  annual  amount  which  will  be  disbursed  in  the  settlement  of 
these  claims  will  not  exceed  the  sums  which  we  have  expended  in  pay- 
ment of  revolutionary  pensioners.  Of  the  fifty-four  thousand  ad- 
mitted to  the  rolls,  only  about  seven  hundred  remain,  and  these  are 
rapidly  passing  away.  It  is  hardly  necessary  to  go  into  a  minute 
estimate  of  the  sums  which  may  be  drawn  from  the  treasury  under 
this  bill,  for,  if  the  justice  of  these  claims  be  admitted,  it  is  refreshing 
to  know  that  the  income  of  our  government  for  about  twenty  days 
will  pay  them,  to  say  nothing  of  the  millions  upon  millions  hoarded 
in  our  national  treasury,  and  withdrawn  from  general  circulation. 
We  have  abundant  means  to  discharge  these  demands ;  and  if  they 
require  the  whole  money  in  the  treasury,  we  ought  to  pay  them,  and 
relieve  the  nation  of  the  solemn  obligation  which  yet  rests  upon  it. 

The  widows  and  children  of  these  officers  are  scattered  throughout 
the  Union,  and  many  of  them  are  living  in  poverty,  while  some  are 
supported  by  charity.  And  although  along  period  has  elapsed  since 
**  these  old  creditors  of  the  country  "  were  entitled  to  their  money, 
the  delay  cannot  justly  be  attributed  to  them,  for  they  have  again 
and  again  urged,  and  will  continue  to  urge,  the  payment  of  their 
just  demands.  Nor  is  there  any  want  of  record  evidence  of  these 
claims,  for  the  committee  have  ascertained  that  the  public  archives 
contain  full  and  perfect  returns  of  the  name  and  grade  of  every  officer 
embraced  by  the  bill,  together  with  the  dates,  numbers,  and  amount 
of  his  commutation  certificates ;  and  the  records  of  Congress  are 
replete  with  evidence  that  no  payment  to  these  men  has  ever  been 
made.  If  it  be  said  that  these  claims  are  barred  by  lapse  of  time,  it 
may  be  answered  that  they  have  repeatedly  been  urged  upon  and 
recognized  by  Congress  as  just  and  due ;  and  a  noble  nation  never 
pleads  the  statute  of  limitations  against  its  own  citizens. 

In  the  Senate  report  to  which  we  have  alluded,  (No.  164,)  the  com- 
mittee say  :  ''  The  men  who  held  the  destiny  of  this  nation  in 
their  hands  have  now  nearly  all  passed  away,  yet  there  remains  on 
the  journals  of  Congress  an  unredeemed  pledge  of  the  national  faith  : 
the  rtaoltUion  of  the  2l8t  of  October j  1780,  stands  unfulfilled  on  the 
part  of  government.  The  circumstances  which  prompted  the  passage 
of  this  resolution  mark  it  as  a  monument  of  necessity  and  wisdom. 
That  necessity  emanated,  not  from  want  of  patriotism  in  the  officers, 
bat  from  stern  domestic  obligations  resting  upon  many  of  them  to- 
wards their  wives  and  parents,  who  were  dependent  on  them  for  sup- 
port, whose  wants  could  not  be  supplied  from  their  small  stipends, 
irregularly  paid,  and  these  only  in  a  depreciated  currency.  That 
resolution,  though  it  relieved  nothing  of  present  necessity,  gave  confi- 
dence and  hope  for  the  future,  and  brought  more  zeal  and  energy  to 
the  defence  of  the  national  liberties.  To  evidence  the  necessity  and 
wisdom  of  the  measure,  the  committee  refer  to  the  testimony  of  Gen- 
eral Washington^  in  a  series  of  letters  written  to  Congress  at  different 
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periods  from  1778  to  1783,  at  whose  instance  the  resolution  of  1760 
was  evidently  adopted.  What  its  necessity,  object,  and  utility  were 
will  fully  appear  in  that  correspondence.  The  current  testimony  of 
Congress,  in  numerous  instances,  corroborates  all  the  documentary 
history  of  that  period,  awarding  the  praise,  and  gratitude,  and  solemn 
faith  of  the  nation,  to  the  soldiers  and  officers  of  the  revolutionary 
army.  At  that  time  it  had  nothing  else  to  give,  and  with  self-denial 
and  sacrifice  unparalleled  in  the  history  of  the  world,  that  army, 
having  successfully  won  by  their  arms  the  independence  of  their 
country,  and  for  their  patient  endurance  the  admiration  of  the 
world,  surrendered  their  half- pay  annuities,  and  suffered  themselves 
to  be  disbanded  and  discharged  with  a  very  small  pittance  of  pay, 
and  that  in  nearly  a  worthless  medium,  and  returned  to  their  families 
and  friends  destitute  of  any  adequate  means  to  establish  themselves  in 
civil  life.  The  oommittee  deem  it  unnecessary  to  add  anything  to 
that  which  has  been  so  well  said  in  the  reports  and  letters  quoted,  and 
concur  in  the  sentiment  that  good  faithj  justicef  and  honoTy  demand 
that  we  no  longer  withhold  payment  Jrom  these  old  creditors  of  the 
country.*' 

The  committee  further  report  House  bill  No.  154,  referred  to  them, 
and  recommend  itu  passage  with  the  following  amendments,  to  wit: 

In  section  6,  4th  line,  strike  out  the  words  ^^  half  pay  of  a  lieuten- 
ant of  infantry,"  and  insert  in  lieu  thereof  the  words  ^'same  pay  as 
hospital  physicians  and  surgeons." 

In  section  9,  strike  out  all  after  the  enacting  words,  and  insert  the 
following  :  ^'  That  this  act  shall  not  extend  to  the  case  of  any  officer, 
or  his  representatives,  who  have  received  either  half  pay  for  lite,  or 
commutation  in  lieu  thereof,  under  any  special  act  of  Congress." 

In  section  11,  strike  out  all  after  the  enacting  words  and  insert 
the  following :  '^  That  all  claims  which  shall  be  allowed  under  the  first 
and  fifth  sections  of  this  act  shall  be  paid  to  the  officer,  if  alive  ;  and 
if  he  be  dead,  to  his  widow  and  children  equally  ;  and  if  there  be  no 
widow  living,  then  to  his  child,  children,  or  grandchildren ;  the 
issue  of  any  deceased  child  taking  among  them  the  share  of  their 
deceased  parent,  and  to  no  other  persons." 
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Report  to  accompany  biU  for  the  Jlnal  settlement  of  the  daims  q^  the 
officers  of  the  revdtUionary  army^  and  of  the  widows  and  orpAan 
children  of  those  who  were  killed  or  died  in  the  service. 

The  Committee  on  Revolutionary  Claims,  to  which  sundry  memorials 
on  the  subject  have  been  referred,  do  by  their  chairman  ask  leave  to 
report  a  bill  for  the  final  settlement  of  the  claims  of  officers  of  the 
revolutionary  army,  and  the  widows  and  orphans  of  those  who  died  in 
the  service. 

In  reporting  this  bill  and  recommending  its  passage,  your  oommittee 
respectfully  submit  the  following  statement  and  remarks : 
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The  provisions  of  the  bill  are  founded  on  certain  resolutions  of  the 
old  or  continental  Congress,  and  copies  of  those  referred  to  in  the  first 
section  of  the  bill  are  appended  to  this  report. 

It  will  be  seen  that  they  created  a  solemn  contract  between  the  gov- 
ernment and  those  officers  who  served  to  the  end  of  the  war,  to  the 
performance  of  which  the  faith  of  the  government  and  the  nation  was 
pledged. 

It  is  admitted  that  that  pledge  has  never  been  fully  redeemed,  and 
that  most  of  that  class  of  officers  who  performed  their  part  of  the  con- 
tract have  descended  to  the  grave,  leaving  their  widows  and  children 
to  claim  the  fulfillment  of  it  on  the  part  of  the  government. 

The  bill  herewith  reported  proposes  to  accomplish  that  object,  as  far 
as  circumstances  will  now  admit. 

Your  committee  deem  it  unnecessary  to  enter  into  an  explanation  of 
the  provisions  of  the  bill,  as  they  are  sufficiently  explained  by  the 
bill  itself,  in  connexion  with  the  resolutions  of  Congress  referred  to 
in  it. 

It  will  be  seen  that  the  bill  proposes  to  deduct  from  the  allowance 
of  half  pay  (without  interest)  granted  to  the  parties  interested,  the  full 
amount  of  commutation  certificates  for  five  years'  full  pay  issued  under 
the  resolution  of  March  22^  1783,  in  lieu  of  the  half  pay  promised  by 
the  resolutions  referred  to. 

Your  committee  will  not  go  into  a  history  of  the  circumstances  under 
which  those  commutation  certificates  were  forced  upon  the  officers  to 
whom  thev  were  issued. 

It  is  sufficient  to  say  that  the  officers  were  induced  by  their  poverty 
and  necessities,  and  the  condition  of  the  finances  of  the  government 
and  country^  to  accept  them ;  and  that,  as  is  alleged,  and  your  com- 
mittee believe  truly,  owing  to  the  same  causes,  they  were  compelled 
to  part  with  those  certificates  at  a  great  depreciation,  and  the  original 
holders  realized  only  about  twelve  and  a  half  per  cent,  of  their  nominal 
value.  But  as  they  were  afterwards  paid  by  the  United  States  at  their 
full  amount,  it  is  deemed  proper  to  deduct  that  amount  from  the 
claims  for  half  pay  allowed  by  the  bill. 

The  justice  of  the  claims  provided  for  by  the  bill  has  been  repeatedly 
recognized  in  Congress  by  committees  and  distinguished  members  of 
both  houses. 

In  April,  1783,  Mr.  Madison  made  a  report  in  their  favor^  in  which 
he  fully  recognizes  their  justice. 

Again,  in  1810,  a  committee  of  the  House  of  Bepresentatives  ^^Re- 
Bolv^,  that  the  contract  entered  into  by  Congress  with  the  officers  of 
the  revolutionary  army,  allowing  halfjpay  for  life^  has  not  been  sub- 
stantially complied  with  by  our  government." 

Again,  in  1818,  Mr.  Johnson,  from  a  select  committee  of  the  House, 
made  a  favorable  report  on  these  claims.  And  in  December,  1819, 
another  able  report  in  their  &vor  was  made  by  Mr.  Sergeant. 

Also,  in  January,  1826,  another  favorable  report  was  made  in  the 
Senate ;  and  at  the  same  session,  and  also  in  February,  1828,  Mr. 
Burgess,  of  the  House,  made  reports  in  favor  of  these  claims. 

In  addition  to  this  accumulation  of  opinions  in  their  favor,  may  be 
added  the  fact  that  a  large  number  of  private  acts  allowing  half  pay 
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to  certain  officers  of  the  class  embraced  in  the  bill  have  been  passed 
by  Congress  at  dififerent  periods  since  the  revolution. 

Bat  your  committee  beg  leave  to  call  the  special  attention  of  the 
House  to  the  action  of  Congress  in  relation  to  claims/or  half  pay,  of 
certain  officers  of  the  Virginia  State  troops  and  navy* and  of  the  line 
of  that  State. 

By  the  act  of  Congress  of  5th  July,  1832,  the  accounting  officers  of 
the  treasury  are  required  to  liquidate  and  pay  the  accounts  of  the  com- 
monwealth  of  Virginia  against  the  United  States,  for  payment  to  the 
officers  commanding  in  the  Virginia  line  in  the  war  of  the  revolution, 
on  account  of  half  pay  for  life  promised  the  officers  aforesaid  by  that 
Commonwealth,  &c. 

And  the  Secretary  of  the  Treasury  is  required  by  the  same  act 
^'  to  pay  to  the  State  of  Virginia  the  amount  of  the  judgments  which 
have  been  rendered  against  the  said  State  for  and  on  account  of  the 
promises  contained  in  an  act  passed  by  the  legislature  of  that  State 
m  the  month  of  May,  1779,  in  favor  of  the  officers  or  representatives 
of  the  officers  of  the  regiments  and  corps  in  said  act  of  Congress 
mentioned,  being  officers  belonging  to  the  State  troops  or  navy  of 
Virginia." 

Your  committee  refer  to  the  act  of  5th  July,  1832,  at  large,  for 
further  particulars,  with  the  remark  that  since  Congress  has  provided 
for  and  paid  the  half  pay  claimed  nut  only  by  officers  of  the  line  of 
Virginia,  but  of  the  State  troops  and  navy  of  that  State,  founded  upon 
promises  made  by  the  State,  it  seems  to  be  unnecessary  to  cite  any 
other  or  stronger  precedent  in  favor  of  the  claims  provided  for  by  the 
bill  reported  by  your  committee,  founded  on  similar  promises  maide  by 
the  Congress  of  the  United  States. 

It  may  be  proper  for  your  committee  to  submit  some  remarks  upon 
the  probable  amount  of  the  draught  which  may  be  made  on  the  trea- 
sury, by  the  bill,  if  it  becomes  a  law. 

In  reply  to  anticipated  objections  and  exaggerated  statements  on  this 
subject,  your  committee  would  respectfully  refer  to  the  estimates  made 
by  Senator  Evans,  in  his  speech  in  the  Senate,  upon  a  similar  bill 
reported  by  him  to  that  body. 

That  speech  was  reported  in  the  '^  Congressional  Globe/'  of  19th 
April  last,  (1854.) 

The  honorable  senator  states  that  '^  the  highest  amount  at  which 
the  officers  of  the  revolution  have  ever  been  estimated  was  two  thou- 
sand four  hundred  and  eighty  ;  but  it  does  not  appear  from  the  books 
of  the  Treasury  Department  that  more  XhSkUtwo  thousand  two  hundred 
and  fifty- six  have  ever  received  commutation  or  half  pay." 

He  goes  into  a  calculation  to  show  that  the  average  of  the  half  pay 
of  all  the  officers  would  be  two  thousand  four  hundred  dollars,  after 
deducting,  as  the  bill  proposes,  the  commutation  which  has  been  re- 
ceived by  each.  And  that  ^'  the  largest  amount,  supposing  that  the 
descendants  of  all  of  whom  we  have  any  record,  come  in  and  receive 
under  the  bill,  will  be  five  million  five  hundred  and  twenty  thousand 
dollars." 

He  then  goes  into  another  calculation  to  show  the  number  of  offi- 
cers wbose  widows  or  descendants  may  probably  claim  under  the  bill^ 
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and  arrires  at  the  conclasion  that  their  number  will  not  exceed  seven- 
teen hundred  and  twenty  five  ;  and  that  if  the  descendantH  of  every 
one  of  that  number  should  apply^  their  claim  upon  tlie  treasury 
would  not  exceed  four  million  one  hundred  and  forty  thousand  dollars. 

He  also  makes  an  estimate,  founded  on  the  number  of  pensioners 
tinder  the  act  of  16th  May,  1828,  ^^  that  the  descendants  of  not  more 
than  twelve  hundred  and  forty-four  officers  can  now  make  any  claim 
under  this  bill,  and  that  'the  total  amount  necessary  to  be  appropri- 
ated for  the  entire  extinguishment  of  ail  the  claims  likely  to  come 
in  under  the  bill  is  two  million  nine  hundred  and  sixty  thousand  six 
hundred  dollars' — a  little  less  than  three  millions." 

Your  committee  have  not  tested  the  accuracy  of  the  estimate  made 
by  Senator  Evans,  by  any  calculation  of  their  own  ;  but,  relying  with 
great  confidence  upon  his  opinions  and  judgment  in  the  matter, 
respectfully  refer  the  results  above  stated  to  the  consideration  of  the 
House. 

If  it  be  admitted,  however,  that  the  demands  of  bona  fide  claimants 
under  the  bill  should  exceed  even  the  highest  estimate  above  made  of 
the  total  amount,  your  committee  apprehend  that  it  would  not  be  a 
sufficient  reason  for  refusing  to  pay  them 

With  a  full  treasury  and  an  annual  revenue  of  about  seventy  mil- 
lions of  dollars,  there  ought  not  to  be  any  hesitation  to  pay  a  debt, 
the  justice  of  which  has  been  often  acknowledged  and  never  denied, 
and  which  has  been  repeatedly,  within  the  last  fifty  years,  asked  for 
in  vain,  until  the  present  time. 

Another  consideration  which  may  have  some  weight  in  a  financial 
point  of  view,  in  favor  of  the  bill,  is  the  rapid  decrease  in  the  number 
of  revolutionary  officers  and  soldiers,  whose  pensions  to  a  large  amount 
have  been  a  charge  upon  the  treasury  in  years  past. 

The  following  facts  on  that  subject,  derived  in  part  from  the  last 
report  of  the  Commissioner  of  Pensions,  is  respectfully  submitted  : 

The  whole  number  of  persons  who  have  been  pensioned  under  the 
act  of  18th  March,  1818,  is  about  twenty  thousand. 

They  are  now  reduced  by  death  to  only  one  hundred  and  seventy- 
five.  The  whole  number  pensioned  under  the  act  of  15th  May,  1828, 
is  believed  to  be  about  fifteen  hundred.  There  are  now  only  eighteen 
on  the  list  under  that  act. 

The  whole  number  pensioned  under  the  act  of  7th  June,  1832,  is 
about  thirty-four  thousand^  of  whoni  only  eight  hundred  and  seventy- 
six  remain  on  the  list. 

These  are  the  only  general  laws  under  which  the  officers  and  soldier, 
of  the  revolution  have  been  pensioned;  and,  according  to  the  report 
of  the  C!ommissioner  of  Pensions,  there  are  only  one  thousand  and 
seventy-five  now  living,  to  receive  the  bounty  of  their  country,  not 
one  of  whom  can  be  less  than  ninety  years  of  age.  The  total  amount 
paid  during  the  year  ending  September  20,  1864,  according  to  the 
table  B  of  the  Commissioner's  report,  to  these  three  classes  of  pen- 
sioners,'was  only  $76,445,  instead  of  the  millions  annually  appropri- 
ated and  paid  to  them  in  former  years.  And  your  committee  would 
remark^  in  connexion  with  these  facts,  that  the  claims  under  the  bill 
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will  uot  be  an  annual  charge  upon  the  treasuryy  hat,  when  once  paid, 
are  finally  and  forever  disposed  of. 

In  concluding  this  report,  yoar  committee  abstain  from  making 
any  appeal  to  the  patriotic  feelings  or  nataral  sympathies  of  the 
House ;  justice  rather  than  sympathy  is  what  the  claimants  expects 
and  what  they  have  a  right  to  demand  in  regard  to  these  long  neglect* 
ed  claims. 

But  instead  of  any  such  appeal,  your  committee  prefer  to  quote  the 
language  of  the  illustrious  Washington  in  relation  to  these  very 
claims.  In  a  letter  dated  at  Newburg,  June  18,  1783,  he  thus  ex- 
presses himself: 
.  ''That  provision  (alluding  to  the  half-pay  resolution)  should  be 
viewed  as  it  really  was,  a  reasonable  compensation  oftered  by  Congress, 
at  a  time  when  they  had  nothing  else  to  give  to  the  officers  of  the  army 
for  services  then  to  be  performed.  It  was  the  only  means  to  prevent 
a  total  dereliction  of  the  service  ;  it  was  a  part  of  their  hire^  I  may 
be  allowed  to  say  it  was  the  price  of  their  blood  and  of  your  inde- 

Eendence.     It  is,  therefore,  more  than  a  common  debt ;  it  is  a  debt  of 
oDor  ;  it  can  never  be  considered  as  a  pension  or  gratuity,  nor  can- 
celled until  it  is  fairly  discharged." 
All  of  which  is  respectfully  submitted. 
March,  1855. 

The  Ciommittee  on  Revolutionary  Claims  agreed  to  the  substance 
of  the  within  report,  but  it  was  not  made  to  the  House  at  the  last 
session,  for  the  sole  reason  of  a  lack  of  opportunity  to  do  so,  after  sach 
agreement.  In  my  judgment,  the  amount  appropriated  by  the  bill 
will  be  less  than  supposed  by  Senator  Evans. 

B.  W.  PECKHAM, 
Chairmam  of  Committee  on  Revolutionary  Claims, 

last  House  of  BqnresentcUivee, 
Albant,  October  15,  1855. 


Copy  of  the  resolutions  referred  to  in  the  first  section  of  the  6iZZ. 

RESOLUTION  OF  OCIOBBR  21,  1780. 

liesclvedf  That  those  officers  who  shall  continue  in  service  to  the 
end  of  the  war  shall  be  entitled  to  half  pay  for  Ufe,  to  commence  from 
the  time  of  their  reduction. 

RESOLUTION  OF  JANUARY  17,  1781. 

Besolvedj  That  all  officers  in  the  hospital  department  and  medical 
staff  hereinafter  mentioned,  who  shall  continue  in  service  to  the  end 
of  the  war,  or  be  reduced  before  that  time,  shall  be  entitled  to  and 
receive  during  life,  in  lieu  of  half  pay,  the  following  allowance,  viz: 
The  director  of  the  hospital,  equal  to  the  half  pay  of  a  lieutenant 
colonel ;  chief  physician  and  surgeon  to  the  army,  and  hospital  phy- 


JOHN  H.   BEILT.  33 

sician  and  sureeoiiy  parveyor,  apothecary,  and  regimental  finrgeons, 
each  equal  to  toe  half  pay  of  a  captain. 

RBSOLUnOK  OF  HAT  8,  1781. 

Resdvedj  dkc.y  That  every  chaplain  deemed  and  certified  to  the 
Board  of  War  to  he  a  supernumerary ,  be  no  longer  continued  in  ser* 
▼ice,  and  he  entitled  to  have  their  depreciation  made  good,  and  to  the 
half  pay  of  captain  for  life. 

RliSOLUTION  OF  MARCH  8^  1785. 

Resolved^  That  officers  who  retired  under  the  resolve  of  Slst  Decem- 
ber,  1781^  are  equally  entitled  to  half  pay  or  commutation  with  those 
officers  who  retired  under  the  resolves  of  3d  and  21st  October,  1780. 


To  the  honorable  House  of  Representatives  ^  and  the  honorable  Senate 
of  the  United  States  of  America^  in  Congress  assembled : 

The  memorial  of  the  subscribers,  officers  of  the  revolutionary  army, 
respectfully  represent  that  they  served  in  the  army  under  Washing- 
ton, and  continued  in  it  to  the  end  of  the  war  ;  that  they  were  prom- 
ised, as  is  well  known  to  your  honorable  body,  by  a  resolve  of  the  then 
Congress,  passed  October  1780,  upon  condition  of  their  remaining  in 
the  service  to  the  end  of  the  war,  half  pay  during  their  lives  ;  the 
motives  and  reasons  for  this  resolve  are  therein  fully  set  forth,  and  the 
expediency  and  necessity  of  such  a  measure  more  forcibly  urged  and 
maintained  in  the  letter  of  that  illustrious  chief  under  whom  your  me- 
morialists served,  and  under  whose  auspicies  the  liberties  and  inde- 
pendence of  our  nation  were  established  ;  and  to  these  letters  it  is  the 
pride  and  glory  of  your  memorialists  now  to  refer.  That  aUhough 
your  memorialists,  for  certain  considerations  hereafter  to  be  stated, 
did  agree  to  receive  five  years'  whole  pay  in  lieu  of  the  half  pay  for 
life,  80  promised,  yet  your  memorialists  respectfully  suggest  that  they 
ought  not  to  be  bound  by  that  agreement ;  that  they  believe  they  have 
not  thereby  abrogated  their  right  to  the  half  pay  for  life,  and  that  in 
justice  they  are  entitled  to,  and  ought  to  receive  from  the  United  States, 
half  pay  from  the  termination  of  the  revolutionary  war,  or  the  time  of 
their  discharge  from  the  army,  to  the  present  time,  and  that  it  should 
be  continued  to  them  during  the  remainder  of  their  lives. 

Your  memorialists  ask  leave  respectfully  to  state  that  they  were  in- 
duced to  accede  to  that  proposition  of  commutation,  or  five  years'  whole^ 
in  lieu  of  the  half  pay  for  life,  from  the  peculiar  and  uncertain  nature 
of  the  existing  government,  which,  although  it  Lad  promised  half  pay, 
had  no  power  to  perform  that  promise.  And  from  the  expectation 
that  the  commutation  would  be  paid  in  good  money  equal  to  gold  and 
silver,  and  thereby  enable  them  to  go  back  to  their  families  and  for- 
mer occupation  in  life,  with  prospects  of  immediate  support,  and  some 
ability  to  provide  for  future  subsistence.  It  is  well  known  to  your 
honorable  body  that  these  hopes  and  expectations  were  not  realized. 
That  government  which  had  promised  half  pay,  and  then  a  sum  in 
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gross  as  commntation,  had  no  power  nor  fnnds  to  do  either.  Their 
country  and  fellow-citizens^  your  memorialists  respectfully  conceire, 
were  under  a  sacred  pledge  that  the  doings  of  their  Congress  should 
he  sanctioned  and  confirmed  ;  hut  the  government  could  do  no  more 
at  the  moment  your  memorialists  were  to  he  discharged  from  their 
successful  toils  and  military  labors,  than  to  acknowledge  the  value  of 
their  services,  certify  what  was  due,  and  give  a  paper  security  for  the 
amount.  This  species  of  security,  at  the  time  and  for  several  years 
afterwards,  was  worth  in  the  market  no  more  than  one-sixth  of  their 
nominal  value,  and  at  this  reduced  rate  the  most  of  your  memorialists 
sold  their  certificates  ;  some  from  absolute  necessity,  and  some  from  a 
fear  that  they  should  get  nothing.  Your  memorialists  respectfully  ask 
leave  to  remind  your  honorable  body  that  even  if  they  had  held  the 
certificates  until  a  more  efficient  government  was  established^  which 
government  was  able  to  pay  and  did  acknowledge  the  debt,  still  they 
would  not  have  received  the  full  amount  of  their  commutation  prom- 
ised, and  for  which  the  good  faith  of  the  country  was  pledged,  as  by 
the  funding  system  these  securities  for  commutation  were  to  be  re- 
ceived with  certain  abatements. 

Your  memorialists  will  not  undertake  to  calculate  what  may  have 
been  the  saving  to  the  United  States  by  such  abatements,  but  they 
would  respectfully  represent  that  in  their  belief  it  was  more  than  will 
be  the  amount  which  they  now  claim  of  their  country  ;  from  these  con- 
siderations your  memorialists  ask  leave  respectfully  to  represent  that 
inasmuch  as  the  contract  by  which  they  accepted  of  commutation  in 
lieu  of  half  pay  for  life  was  never  fulfilled  on  the  part  of  the  govern- 
ment, it  cannot,  in  justice,  be  binding  on  the  part  of  your  memorial- 
ists ;  that,  therefore,  they  have  not  relinquished  their  right  to  receive 
half  pay  as  promised  by  the  before-mentioned  resolve  of  Congress,  bat 
are  fully  entitle*d  to  the  same  ;  therefore  the  respectful  prayer  of  your 
memorialists  to  the  honorable  Congress  of  the  United  States  is,  that 
the  said  half  pay  from  the  time  of  their  discharge  from  the  army  to 
the  present  time  (deducting  the  five  years'  whole  pay  commuted,  if 
Congress  should  see  proper)  be  now  paid  to  your  memorialists  accord- 
ing to  their  rank  in  the  army,  and  that  the  said  half  pay  be  continued 
to  them  during  the  few  remaining  years  of  their  lives.  And  yoar 
memorialists  will  ever  pray. 

John  Kelly  Smith,  Captain.  Francis  Green,  Captain. 

Abner  Wagle,  Captain.  Tance  Maynard,  Captain. 

Ebenezer  Smith,  Captain.  Peter  Clayes,  Captain. 

Elijah  Nose,  Lieutenant  Colonel.  John  Maynard,  Lieutenant. 

Silas  Martin,  Lieutenant.  John  Popkin,  Lieutenant  Colonel. 

Joseph  Fisher,  Reg'l  Surgeon.  John  Hart,  Surgeon. 

Henry  Sewall,  Captain.  James  Thacker,  Surgeon. 

Samuel  Benjamin,  Lieutenant.  Daniel  Jackson,  Surgeon. 

John  Rowe,  Ensign.  Benjamin  Eaton,  Lieu't  artillery. 
David  Townsend,   Hospital  Sur-  David  Holbrook,  Captain. 

geon.  Judah  Alden,  Captain. 
Samuel  Bradford,  Lieu't  7th  Mas-  Robert  Williams^  Lieutanant  and 

sachusetts  regiment.  Paymaster. 

John  Towle^  Captain. 
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OBrrUARY. 

We  have  to  record  the  painfal  intelligence  of  the  death  of  Major 
William  Beily,  who  departed  this  life  on  the  8th  of  July,  in  the  72d 
year  of  his  age,  and  of  whose  life  and  death  the  following  account  is 
furnished  hy  a  correspondent : 

"  Our  revolutionary  heroes  are  like  the  monuments  which  history 
inscribes  of  events  long  since  past ;  and  when  we  lose  one  of  them  it 
is  the  destruction  of  some  part  of  our  national  tradition,  and  the  only 
consolation  we  can  claim  is  from  the  hope  that  those  feelings  in  the 
virtuous  cause  of  liberty,  which  first  gave  the  impulse  to  their  honor- 
able career  in  life,  are  chastened  in  the  decline  of  years  by  the  benign 
rays  of  religion,  which  enables  them  to  exchange  this  vale  of  tears  for 
a  glorious  immortality.  Such,  we  may  presume  to  say,  was  the  happy 
expectation  of  the  deceased. 

'*  The  subject  of  this  notice  embarked  early  in  life  in  support  of  his 
country's  cause,  and  continued  from  the  commencement  of  our  revolu- 
tionary struggles  to  the  completion  of  our  independence.  Of  twenty- 
eight  battles  fought  in  the  southern  campaigns,  he  was  present  and 
engaged  in  fifteen,  among  which  were  those  oi  Germantown,  Cowpens^ 
Camden,  Guilford  Court-house,  and  Yorktown. 

"  'Tis  pleasing  to  review,  through  the  limits  of  so  long  a  life,  such 
deeds  as  these,  coupled  with  the  recollection  that  they  were  associated 
with  the  due  performance  of  those  moral  and  social  duties  to  society 
which  form  the  surest  test  of  a  virtuous  career. 

'^  But  the  favorable  contemplation  of  man,  when  he  has  arrived  at 
the  grand  catastrophe  of  his  tragedy — death  I  is  the  happiest  feeling 
which  the  Christian  can  claim,  or  the  moral  man  desire  ;  and  a  spec- 
tacle for  such  a  religious  reflection,  it  seems,  was  exhibited  in  the  de- 
cline and  death  of  Major  Reily^  who,  hearing  with  joy  '  the  still  small 
voice '  that  whispered  him  away,  gave  up  the  tabernacle  of  clay  that 
confined  a  happy  spirit,  and  fled  to  repose  upon  the  bosom  of  his  God  I 
*  I  am  the  resurrection  and  the  life  saith  the  Lord.  He  that  belie veth 
in  me  shall  not  die^  but  shall  surely  live.'  " 

District  op  Columbia,  County  of  Washington y  to  tvit: 

Personally  appeared  Charles  L.  Coltman,  esq,,  a  respectable  and 
credible  witness,  before  me,  the  subscriber^  a  justice  of  the  peace  in 
and  for  the  county  aforesaid,  duly  commissioned  and  sworn,  and  made 
oath  in  due  form  of  law,  that  he  was  well  acquainted  with  the  late 
Major  William  lieily,  who  for  many  years  resided  in  the  city  of  Wash- 
ington, in  said  district,  and  who  died  on  the  eighth  of  July,  eighteen 
hundred  and  twenty-four,  in  said  city,  and  was  bttried  with  military 
honors  ;  that  he  is  weU  acquainted  with  the  family  of  the  said  Major 
William  Reily,  and  that  his  only  surviving  children  are  John  H. 
Reily,  Thomas  B.  Reily,  and  Susan  W.  Reily,  all  of  whom  are  resi- 
dents of  the  said  city  of  Washington,  in  said  district. 

C.  L.  COLTMAN, 
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Given  under  my  hand  and  seal  this  thirteenth  day  of  Fehrnarj, 
A.  D.  one  thousand  eight  hundred  and  fifty-seven. 
[l.  s.]  JOHN  D.  CLARK,  J.  P. 


32d  CongresSy  Isi  session, — S.  489. 

In  thb  Senatb  of  thb  United  States^  July  20, 1852. 

Mr.  Walker,  from  the  Committee  on  Revolutionary  Claims,  submitted 
a  report,  (No.  302,)  accompanied  by  the  following  bill,  which  was 
read,  and  passed  to  a  second  reading  : 

A  BILL  for  the  relief  of  the  widow  of  William  Beily,  deceased,  late  a  captain  in  the  fourth 

Maryland  regiment  of  the  reTolutionary  army. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentaiives  of  the 
United  States  of  America^  in  Congress  assembled^  That  there  be  paid 
out  of  any  moneys  in  the  treasury  not  otherwise  appropriated,  to  the 
widow  of  William  Reily,  deceased,  late  a  captain  in  the  fourth  Mary- 
land regiment  of  the  revolutionary  army,  tne  sum  of  two  thousand 
one  hundred  dollars,  together  with  interest  at  the  rate  of  six  per 
centum,  from  the  first  day  of  November,  serenteen  hundred  and 
eighty-four,  to  the  first  day  of  March,  eighteen  hundred  and  fifty- 
two,  the  said  principal  sum  being  the  amount  of  the  undervalue  of 
the  certificate  in  which  the  said  William  Eteily,  deceased,  was  paid 
his  commutation  of  half  pay  for  life,  on  the  day  and  year  first  aforesaid. 


Submitted  as  evidence  of  the  depreciation  of  commutation  ceriificaies. 

In  THE  Senate  of  the  United  States,  Jtdy  20, 1852. 

Mr.  Walker  made  the  following  report,  to  accompany  bill  S.  No.  489: 

The  Committee  on  Revolutionary  OlaimSy  to  whom  tmxs  referred  (he 
memorial  of  Barbara  BeUyy  vndow  of  Captain  William  Reily  ^  an 
officer  of  the  revolution,  praying  Congress  to  make  good  to  the  heirs  of 
said  ReUy  the  undervalue  of  the  commutation  certificates  issued  to 
him  under  resolution  of  March  22,  1783,  in  lieu  of  half  pay  for  life, 
nota  report : 

That  the  committee  find  that  said  Beily  was  commissioned  a  lieu- 
tenant as  early  as  January  3,  1776,  in  the  Maryland  militia,  and 
subsequently  a  lieutenant  in  the  '^  flying  camp,"  and  on  the  first  of 
June,  1779,  he  was  commissioned  a  captain  iif  the  fourth  Maryland 
regiment,  by  Congress,  to  take  rank  from  October  15,  1777,  which 
rank  he  held  to  the  close  of  the  war ;  and,  from  the  records  In  the 
Third  Auditor's  office,  he  was  returned  entitled  to  commutation  under 
resolution  of  March  22,  1783,  commuting  the  half  pay  for  life,  for  five 
years'  full  pay,  and  that  he  drew  certificates  of  commutation  for  the 
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sum  of  two  thousand  four  hundred  dollars,  under  dat«  of  Kovember 
1,  1784. 

The  committee  find  this  application  to  be  precisely  similar  in  its 
nature  and  merits  to  the  claim  of  the  heirs  of  Benjamin  Mooers,  pre- 
sented at  an  earlier  period  of  this  session  for  their  consideration. 

That  case,  involving  the  same  principles,  having  been  fully  and 
carefully  investigated,  was  reported  upon  by  this  committee  (S.  Bep. 
No.  164)  on  the  6th  of  April,  of  this  session. 

The  committee,  for  brevity,  here  adopt  that  report  as  alike  appli- 
cable to  this  case  ;  and  being  fully  satisfied  that  the  general  depre- 
ciation of  these  commutation  certificates,  issued  in  lieu  of  half  pay 
for  life,  was  equal  to  seven-eighths  of  their  nominal  value,  bring  in  a 
bill  for  the  loss  to  said  Beily  of  two  thousand  one  hundred  dollars, 
with  six  per  cent,  interest  from  November  1,  1T84. 


In  thb  House  op  Bepbbsentativbs,  ifarcA  6, 1858. 

Mr,  Cbagin,  from  the  Committee  on  Bevolutionary  Claims,  made  the 

following  report. 

The  Committee  on  Bevolutionary  daimsj  to  whom  was  referred  ^^  A  biU 
to  provide  for  the  final  settlement  of  the  claims  of  the  officers  and 
soldiers  of  the  revolutionary  army^  and  the  widows  and  children 
of  those  who  died  in  the  service/'  respectfully  report : 

That  siDce  the  revolution  the  claims  of  the  officers  of  the  continental 
army  for  the  half  pay  for  life  promised  them  by  various  resolutions  of 
the  continental  Congress,  have  frequently  been  before  the  committees 
of  this  House^  and  received  their  favorable  consideration.  At  the  last 
Congress  a  report  was  made  from  the  Committee  on  Bevolutionary 
Pensions,  by  Mr.  Broom,  (see  House  Beport  No.  31,  1st  session  34th 
Congress,)  in  which  the  subject  is  so  fully  considered  that  the  com- 
mittee deem  it  unnecessary  to  enlarge  upon  the  views  therein  expressed, 
but  adopt  it  as  part  of  their  report,  to  be  printed  therewith. 

From  an  examination  of  that  report,  and  various  other  documents 
relating  to  the  subject,  your  committee  have  arrived  at  the  following 
conclusions : 

1.  That  the  resolves  of  October  21, 1780,  and  ether  acts  of  Congress 
promising  half  pay  for  life  to  the  officers  of  the  continental  army  who 
should  serve  to  the  end  of  the  war,  or  until  the  time  of  their  reduction, 
formed  a  contract  between  the  United  States  and  the  officers  of  the 
army,  in  their  individual  capacity,  at  a  time  when  both  were  free  to 
make  it,  founded  upon  a  good  and  valid  consideration. 

2.  That  the  officers  fully  performed  and  fulfilled  the  contract  on 
their  part,  and  by  their  services,  sacrifices,  and  sufferings,  gained  the 
liberty  and  independence  of  the  country. 

3.  That  on  the  performance  of  said  contract,  each  officer,  as  an  indi- 
vidual, acquired  a  vested  right  of  property  iherin,  of  which  he  could 
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not  be  diveeted  '^  without  due  process  o/laWy''  or  by  bis  own  free  and 
Toluntary  relinquishment,  and  any  act  of  Congress  impairing  or  afiect- 
ing  this  right  is  repugnant  to  the  Constitution,  and  yoid.  Under  this 
contract  each  ofBcer  became  entitled  from  the  United  States  to  half 
pay,  according  to  the  rank  he  held  in  the  army  from  the  close  of  the 
revolutionary  war,  or  from  the  time  of  his  discharge  from  the  service 
until  the  period  of  his  death,  to  be  paid  yearly  and  every  year  during 
that  period,  and  for  the  performance  of  such  contract  on  the  part  of 
the  United  States  the  faith  of  the  nation  was  solemnly  pledged.  The 
committee  also  find  that  such  officers  were  also  entitled  to  an  interest 
of  six  per  cent,  per  annum  on  the  yearly  payments,  and  on  the  aggre- 
gate from  the  date  of  the  officer's  death  to  the  time  of  settlement, 
under  the  resolution  of  Congress  passed  June  3, 1784,  which  provides 
''  that  an  interest  of  six  per  cent,  shall  be  allowed  to  all  the  creditors 
of  the  United  States  for  supplies  furnished  or  services  done  from  the 
time  that  payment  became  due."  In  alluding  to  this  resolve,  Chief 
Justice  Gilchrist,  of  the  Court  of  Claims,  in  a  recent  decision,  says : 
^*  No  language  could  be  more  express  or  free  from  doubt  than  this. 
The  resolution  was  passed  from  a  feeling  that  it  was  just  and  right 
that  interest  should  be  paid  from  the  time  the  half  pay  became  due, 
and  it  was  a  voluntary  contract  on  the  part  of  the  United  States,  con- 
stitutin^  a  legal  claim  against  them  which  no  subsequent  legislation 
could  release  without  the  consent  of  the  other  party."  The  above 
contract  for  half  pay,  although  made  under  the  confederation,  is 
equally  binding  upon  Congress,  for  by  the  sixth  article  of  the  Con- 
stitution of  the  United  States,  section  one,  ''  all  debts  contracted  or 
engagements  entered  into  before  the  adoption  of  this  Constitution  shall 
be  as  valid  against  the  United  States  under  this  Constitution  as  under 
the  confederation. ' ' 

4.  That  on  the  22d  of  March,  1*783,  an  attempt  to  avoid  the  above 
contract  and  procure  satisfaction  thereof,  was  made  by  Congress  under 
an  act  called  tne  commutation  act,  by  which  it  was  proposed  to  commute 
the  above  life  annuities  for  five  years'  full  pay. 

6.  This  act  was  manifestly  unjust  in  compelling  individuals  to 
abide  by  the  decisions  of  the  lines  of  the  army,  and  placing  the  old 
and  young  on  an  equal  footing.  An  officer  sixty  years  of  age  might 
well  commute  his  life  annuity  for  ten  years'  half-pay  in  advance, 
while  one  of  thirty  would  have  a  right,  upon  the  principles  which 
govern  life  annuities,  to  estimate  his  life  at  a  much  longer  period.  It 
wholly  deprived  the  officers  as  individuals  of  the  right  to  determine 
whether  they  would  accept  or  refuse,  and  the  committee  have  not 
been  able  to  ascertain  that  the  officers,  either  by  lines  or  as  individuals, 
ever  gave  their  assent  to  the  commutation.  But  if,  under  the  pressure 
of  their  poverty,  (for  be  it  remembered  the  continental  money  in  which 
their  monthly  8ti}>euds  had  been  paid  was  nearly  valueless,)  they  had 
aseenteil,  **  it  cannot  be  considered  as  a  voluntary  assent,  but  rather  a 
submission  to  an  uncontrollable  and  instant  necessity,  which  admitted 
of  no  delibi^ration  or  delay."  The  resolve  of  Congress,  an  act  of  the 
ffi^vornramt,  left  them  no  choice  except  to  abide  by  the  decision  of  the 
Tints  and  corj^  of  the  army.    They  were  entirely  within  the  power  of 
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tlie  government,  and  could  do  nothing  which  presented  better  prospects 
for  themselves. 

6.  The  money  was  not  paid,  nor  were  the  securities  bearing  an  in- 
terest of  six  per  cent.,  euch  as  the  act  contemplated,  or  as  the  officers 
expected.  The  government  made  no  provision  for  the  payment  of 
either  principal  or  interest  of  the  commutation  until  long  after  the 
imperious  necessities  of  the  officers  compelled  them  to  part  with  cer- 
tificates for  less  than  a  year's  pay.  It  is  true,  however,  that  paper 
certificates  of  service  were  issued  by  John  Pierce,  paymaster,  payable 
to  the  officers  or  bearer,  for  five  years'  full  pay,  and  many  doubtless 
received  them.  They  were  worth,  at  the  time  of  their  issue,  one- 
eighth  of  a  dollar  only ;  and  not  until  after  a  period  of  about  ten 
years,  and  most  of  them  were  in  the  hands  of  speculators,  were  they 
fanded  and  paid  by  the  United  States.  The  loss  of  interest  alone  on 
the  commutation  of  a  captain  ($2,400)  who  lived  to  1828  was  $2,636, 
and  so  in  proportion  to  other  officers  ;  and  this  amount  the  government 
saved  by  the  commutation. — (See  Annals  of  Congress,  vol.  4,  part 
1,  for  1827-'8,  page  441.) 

The  commutation  then  is  clearly  liable  to  the  followiug  objections  : 

^n.  That  the  commutation  was  not  a  valid  accord  and  satisfaction 
for  the  half  pay  for  life. 

^^2.  That  it  was  so  construed  as  to  take  away  the  rights  of  these 
officers  under  the  resolve  of  October,  1780. 

"  3.  Of  not  being  an  equivalent  for  the  half  pay. 

"4.  Of  having  been  effected  under  circumstances,  and  by  the  opera- 
tion of  motives  which  deprive  it  of  all  obligatory  force. 

'^6.  That,  according  to  strict  legal  construction,  these  officers  did 
not  commute  their  promised  half  pay  for  life  by  accepting  the  so-called 
commutation  certificates,  they  in  no  respect  having  been  in  conformity 
to  the  act. 

"6.  Of  partial  execution." 

7.  The  reports  of  Mr.  Madison  in  1783,  Mr.  Nelson  in  1810,  Mr. 
Johnson  in  1816,  Mr.  Sergeant,  December  10,  1819,  Mr.  Hemphill, 
January  3,  1826,  Mr.  Burgess,  May  8,  1826,  and  February  11,  1828 ; 
the  act  of  May  15,  1828,  Senator  Walker's  report  in  1852,  Senator 
Evans',  February  4,  1854,  and  Mr.  Broom,  April  4, 1856,  show  a  re- 
peated recognition  of  the  contract  on  the  part  of  Congress ;  but  no 
general  provision  appears  to  have  been  made  by  Congress  for  the  relief 
of  these  officers  until  the  act  of  May  15,  1828,  in  which  the  contract 
of  1780  is  fully  recognized.  They  are  there  acknowledged  as  creditors 
of  the  government,  and  not  pensioners.  That  act,  however,  applies 
to  the  few  surviving  officers  only,  and  made  no  provision  for  those 
who  died  before  its  passage. 

In  the  very  able  report  of  Mr.  Burgess,  made  February  11,  1828, 
the  committee  say:  '*That,  in  their  opinion,  the  delivery  of  those 
certificates,-  as  well  on  general  principles  as  on  those  which  govern 
courts  of  law  and  equity,  did  not  annul  the  right  of  half  pay  or  ex- 
onerate the  government  from  the  obligations  of  the  original  contract. 
Such  of  those  officers  as  had  survived  the  war,  and  continued  in  the 
service  until  peace,  became  severally  and  individually  vested  with  a 
complete  right  to  the  reward  of  half  pay  for  the  residue  of  their  livea^ 
The  reward  was  gallantly  won  at  the  point  of  the  sword ;  it  was  the 
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price  of  our  independence  purchased  with  hlood^  and  secured  hjpMic 
faith." 

The  Senate's  Committee  on  Bevolutionarj  Claims,  May  11, 1838, 
say:  '^After  an  assiduous  investigation,  the  committee  conclude  that 
no  legislation  subsequent  to  the  21st  of  October,  1780,  could,  or  that 
by  a  fair  construction  did,  contravene  or  in  any  manner  impair  the 
claim  of  the  officers  of  the  army  or  any  class  of  such  officers  to  the 
half  pay  promised  them  by  the  act  of  October  21,  1780.  The  half  pay 
for  life  contracted  by  the  act  of  October,  1780,  to  be  paid  to  the  officers 
of  the  army  for  certain  services  to  be  performed  by  them  instafUerj 
became  a  vested  right,  of  which  subsequent  legislation  nor  nothing 
whatever  could  divest  the  officer  save  a  failure  on  his  part  to  perform 
the  service  ;  and  it  would  be  a  libel  on  the  good  sense  and  justice  of 
the  distinguished  statesmen  and  patriots  of  that  period  to  imagine 
even  that  any  legislation  subsequent  to  the  21st  of  October,  1780,  had 
for  its  object  to  impair  the  deliberate  engagements  made  by  that  act 
to  allow  half  pay  for  life  to  the  officers  of  the  army." 

Your  committee  are  of  the  opinion  that  the  contract  for  half  pay  haa 
not  been  fulfilled  on  the  part  of  the  government,  nor  have  the  claim- 
ants been  guilty  of  laches  or  neglect,  for  they  have  again  and  again 
presented  and  urged  upon  Congress  the  payment  of  their  just  demands. 
The  claimants  had  no  way  in  which  to  enfoice  their  rights,  and  could 
only  sue  for  them  in  the  language  of  solicitation.  Their  rights  may 
in  fact  be  said  to  have  been  suspended  by  the  judiciary  act  of  1789, 
and  were  never  restored  until  the  act  of  February  24, 1855,  organizing 
the  Court  of  Claims.  Since  the  establishment  of  that  court  the  cause 
of  Doctor  Baird  vs.  The  United  States  has  been  decided,  in  which  he 
claimed  half  pay  for  life  under  the  act  of  October,  1780,  his  commuta- 
tion of  five  years'  full  pay  having  been  paid  by  special  act  of  Con- 
gress. The  court,  per  Gilchrist,  chief  justice,  decided  that  the  peti- 
tioner was  entitled  to  the  half  pay  for  life,  and  that  the  acceptance  of 
a  less  sum  than  the  half  pay  by  way  of  commutation  was  no  discharge 
of  the  original  contract,  the  payment  of  a  sum  of  money  not  being  of 
itself  a  discharge  of  a  debt  for  a  larger  amount,  and  adds :  '^A  plea 
of  payment  of  a  small  sum  in  satisfaction  of  a  larger  is  bad  even  after 
verdict." — (2  Parsons  on  Contracts,  130,  and  notes.)  The  case  was 
conceded  not  to  be  within  any  of  the  acts  of  limitation.  The  court 
allowed  the  demand  with  interest,  and  their  decision  was  approved  by 
both  houses  of  Congress,  and  the  money  paid  at  the  treasury.  The 
high  character  of  the  Court  of  Claims  and  action  of  Congress  in  carry- 
ing their  decision  into  effect  is  a  judicial  and  legislative  construction 
and  declaration  of  the  rights  of  other  claimants  founded  upon  the  same 
contract  and  governed  by  the  same  rules  of  evidence.  Considering, 
then,  the  commutation  certificates  as  not  amounting  to  an  accord  and 
satisfaction,  the  claim  of  Doctor  Baird  and  those  embraced  in  the  bill 
are  governed  by  the  same  principles. 

The  Union  was  formed  **  tn  order  to  estcMish Justice,*'  and  in  accord- 
ance with  the  beautiful  precept  of  Christianity  to  "owe  no  man  any- 
thing, but  to  render  unto  all  their  dues,"  and  in  obedience  to  the 
Golden  Rule,  and  laws  of  the  land,  we  find  that  these  officers  and  their 
heirs-at-lawhave  a  just,  legal,  and  equitable  demand  against  the  United 
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States;  not  a  claim  merely,  but  a  subsisting  demand,  due  inpresenti — 
**a  debt  of  honor  which  can  never  be  discharged  without  payment." 
The  committee,  therefore,  report  the  bill  referred  to  them  without 
amendment,  and  recommend  its  passage.  It  allows  half  pay  for  life 
to  the  officers  from  the  close  of  the  revolution  to  the  date  of  their 
death,  deducting  therefrom  all  sums  which  ever  have  been  paid  to 
them  by  the  government  by  way  of  commutation  or  hspay  under  the 
act  of  May  15,  1828.  For  the  purpose  of  extending  to  the  surviving 
children  of  the  soldiers  of  the  revolution  the  benefits  of  the  act  of 
March  3,  1855,  a  section  has  been  inserted  for  that  purpose.  The  act 
referred  to  was  doubtless  intended  to  embrace  their  claims,  but  the 
word  "minor"  excluded  them,  as  there  are  no  ^' minor  children"  of 
the  revolution  :  and  hence  the  necessity  of  further  legislation  in  behalf 
of  these  meritorious  claimants.  The  committee  will  add  that  bills 
embracing  the  principle  contained  in  the  bill  herewith  reported,  so  far 
as  relates  to  the  officers  and  their  descendants,  have  passed  the  Senate 
and  House  of  Representatives  by  large  majorities  at  different  sessions 
of  Congress. 


District  of  Columbia,  Washington  County y  to  wit : 

The  United  States  of  America  j  to  all  persons  to  whom  these  presents 

shall  oomey  greeting  : 

Know  ye,  that  the  last  will  and  testament  of  William  Reily,  late 
of  Washington  county,  deceased,  hath,  in  due  form  of  law,  been  ex- 
hibited, proved,  and  recorded  in  the  office  of  the  register  of  wills  for 
Washington  county  aforesaid,  a  copy  of  which  is  to  these  presents 
annexed ;  and  that  administration  of  all  the  goods,  chattels,  and 
credits  of  the  said  William  Reily,  deceased,  is  hereby  granted  and 
committed  unto  John  H.  Reily,  of  the  county  and  District  aforesaid, 
and  that  he  has  entered  bond,  with  security  approved  bj  the  said 
court. 

Witness,  William  P.  Purcell,  esquire,  judge  of  the  orphans'  court 

r     «  1  of  Washington  county,  District  of  Columbia,  this day  of 

I-  '  '-'  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-seven,  and  of  the  independence  of  the  United  States  the 
eightieth. 

Teste:  ED.  N.  ROACH, 

Register  of  Wills. 

I  do  swear  that  I  will  well  and  truly  administer  the  goods,  chattels, 
and  personal  estate  of  William  Reily,  deceased,  to  the  best  of  my 
knowledge,  according  to  law,  and  will  give  a  just  account  of  my  ad- 
ministration when  thereto  I  shall  be  lawfully  called.     iSo  help  me  God. 

JNO.  H.  REILY. 

Sworn  before — 

ED.  N.  ROACH, 

Register  of  Wills. 
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UNITED  STATES  COURT  OF  CLAIBiS. 

John  H.  BeilT;  administrator  of  the  estate  of  Major  William  Reilj, 

deceased;  claimant. 

Brief  for  the  daimant. 

It  will  be  contended — 

First.  That  under  and  by  virtue  of  the  resolution  of  Congress  of  the 
21st  October,  1780,  the  said  claimant  is  entitled,  as  administrator  of 
Capt.  William  Reily,  deceased,  late  of  Washington  city,  D.  C,  to  the 
half  pay  for  life  of  a  regularly  commissioned  captain  in  the  4th  Mary- 
land regiment  during  the  war  of  the  revolution  between  this  coantry 
and  Great  Britain,  (from  the  year  1783,  being  the  time  the  said  war 
ended,  and  the  said  William  Reily  retired  from  the  service,  having 
served  from  1776  until  the  close  of  the  war,  up  to  the  8th  of  July, 
1824,  being  the  period  of  said  William  Reily's  death,)  upon  the  fol- 
lowing grounds :  that  said  resolution  embodies  a  free,  voluntary,  fair, 
legal,  and  equitable  contract  between  the  government  of  this  country 
and  the  officers  of  the  revolutionary  army,  including  the  said  William 
Reily,  which  was  in  good  faith  iully  executed  by  the  said  officers,  and 
which,  therefore.  Congress  had  no  right  to  rescind  by  any  subsequent 
legislation,  or  in  any  other  manner,  without  the  free  and  voluntary 
consent  of  said  officers  ;  and  that  the  said  William  Reily  never  did  at 
any  time  give  his  consent  to  release  the  said  government  from  its 
obligation  to  him  for  the  said  services  rendered  by  him  upon  the  faith 
of  said  contract. 

Second.  That  under  and  by  viitue  of  the  resolution  of  Congress  of 
the  3d  June,  1784,  the  said  claimant  is  entitled  to  interest  upon  the 
said  half  pay  as  the  payments  fell  due,  upon  the  general  principle  of 
law  and  equity,  that  a  person  who  is  entitled  to  demand  and  receive 
of  another  a  certain  amount  of  money  by  the  terms  of  a  contract  be- 
tween them,  which  he  has  fairly  and  fully  executed,  is  entitled  to 
interest  on  the  same  from  the  time  it  fell  due  until  paid. — (See  opin- 
ion of  Chief  Justice  Gilchrist  in  Thomas  H.  Baird  vs.  United  States.) 
•  Third.  That  the  commutation  certificates  for  $2,400,  which  were 
issued  for  five  years'  full  pay  of  a  captain  by  the  said  government  to 
the  said  William  Reily,  based  upon  a  resolution  of  Congress  of  the 
22d  March,  1783,  was  and  is  only  a  satisfaction  ^^pro  tanto"  of  the 
said  claim  of  the  said  claimant,  upon  the  following  grounds :  that 
said  resolution  was  in  violation  of  the  resolution  of  October  21,  1780, 
without  the  consent  of  the  said  officers  of  the  revolutionary  army, 
as  indtvidualSf  including  the  said  William  Reily,  which  is  nothing 
more  nor  less  than  the  arbitrary  rescission  of  a  contract  by  one  party 
thereto,  after  it  had  been  fairly  and  fully  executed  by  the  other  party, 
without  his  assent,  which  is  clearly  illegal,  inequitable,  and  unjust ; 
that  said  resolution  of  22d  March,  1783,  is  unjust  and  unequal  upon 
its  face,  and  that  said  William  Reily  did  not  compromise  his  rights 
or  the  rights  of  said  claimant  under  the  said  resolution  of  21st  Octo- 
ber, 1780,  by  the  issuance  of  the  said  certificates^  because  the  pay- 
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ment  of  part  of  an  amount  of  money  earned  under  a  contract  at  anj 
time  does  not  discharge  the  dehtor  from  his  ohligation  to  pay  the 
balance,  unless  by  a  free,  voluntary,  fair,  well-understood,  legal,  and 
equitable  compromise  his  creditor  agreed  to  receive  it  in  full  satisfac- 
tion of  his  whole  claim. — (See  2  Parsons  on  Contracts,  130  and  notes.) 
But  the  forced  acceptance  of  the  said  commutation  certificates  by  the 
said  William  Beily  cannot  upon  any  principle  of  law  or  equity  be 
considered  such  a  compromise,  because  there  was  no  legal  process  by 
which  he  could  enforce  against  the  said  government  in  his  favor  a 
compliance  with  the  contract  under  the  resolution  of  October  21,  1780. 
The  resolution  of  March  22,  1783,  was  a  law  of  his  country,  made 
without  his  consent^  to  be  surej  but  which  he  could  not  gainsay,  and 
under  which  he  was  bound  to  take  or  lose  the  entire  amount  he  had 
faithfully  earned.  And  even  if  the  said  oflScers  did  give  their  assent 
to  such  a  compromise,  the  offer  to  compromise  was  not  in  good  faith 
fulfilled  by  the  government,  for  th^  officers  were  turned  away  with 
paper  certificates,  worth  in  gold  and  silver  on  the  day  of  their  date, 
as  the  records  abundantly  show,  only  one-eighth  of  their  nominal 
value ;  and  no  interest  was  paid  thereon  until  after  the  funding  act 
of  August  4,  1790,  and  then  at  a  less  rate  per  cent,  than  was  prom- 
ised by  Congress. — (See  Senate's  report  of  3d  of  January,  1826;  Mr. 
Madison's  report  of  April  23,  1783 ;  the  report  of  the  Committee  of 
the  House  of  Representatives  on  Revolutionary  Claims  of  1810;  Mr. 
Sergeant's  report  to  the  House  of  Representatives  of  the  10th  of  De- 
cember, 1819;  Mr.  Burgess's  report  to  the  House  of  Representatives, 
1826;  Mr.  Johnson's  report  to  the  House  of  Representatives  of  1818; 
Mr.  Burgess's  report  to  the  House  of  Representatives  of  1828;  Senate 
report  No.  164,  1st  session  32d  Congress;  letter  of  General  Wash- 
ington, dated  Newburg,  June*  18, 1783;  Broom's  report  to  the  House 
of  Representatives  of  April  4,  1856,  and  opinion  of  Chief  Justice  Gil- 
christ in  case  of  Thomas  H.  Baird  vs.  The  United  States.) 

Fourth.  That  said  claimant  is  entitled  to  interest  on  the  aggregate 
amount  of  said  claim,  including  principal  and  interest  as  aforesaid, 
from  the  8th  July,  1824,  (being  the  time  of  said  William  Reily's 
death,)  until  the  same  is  allowed,  upon  general  principles  of  law  and 
equity. — (See  opinion  of  Chief  Justice  Gilchrist  in  the  case  of  Thomas 
H.  Baird  vs.  The  United  States.^ 

Fifth.  That  the  statutes  of  limitation  were  not  designed  by  the 
legislature  to  have,  nor  could  they  have  had,  any  application  upon 
the  half  pay  secured  to  the  officers  by  the  resolve  of  October  21,  1780, 
because  the  officers  by  that  resolve  became  possessed  of  a  vested  rigid 
to  their  half  pay  during  life^  dating  from^the  period  of  their  reduction 
in  1783.  It  was  a  claim  constantly  accruing,  year  after  year,  both 
before  and  after  the  passage  of  the  acts  of  limitation,  and  continued 
during  the  life  of  the  officer ;  always  existing^  and,  by  a  just  con- 
struction of  the  resolve  itself,  (during  life,)  was  annually  presented  at 
the  treasury.  A  formal  demand  would  undoubtedly  have  been  made 
each  recurring  year  had  not  the  officers  been  precluded  by  the  resolve 
of  March  22, 1783,  passed  before  the  right  of  half  pay  commenced^and 
before  the  termination  of  the  war.  This  violation  of  the  contract  of 
October  21^  1780,  did  not,  however^  deprive  the  officers  of  their  legal 
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claim  for  half  pay,  nor  could  any  subsequent  legislation  deprive  them 
of  their  vested  rights.   The  act  of  Congress  of  May  16, 1828,  section  1, 

f ranting  full  pay  to  all  the  surviving  officers  from  March  3, 1826, 
uring  life,  toho  were  entitled  to  half  pay  by  the  resolve  of  October  21, 
1780,  and  the  able  opinion  of  Attorney  General  Butler  of  February  3, 
1834,  on  that  act,  was  a  reacknowledgment  of  the  half  pay  as  a  debt 
existing,  and  not  barred  by  the  statutes  of  limitation. 


Jko.  H.  Beilt,  administrator  for  the  hbirs  ojf  Major  William  Beilt, 

vs.  The  Unttbd  States. 

Argument. 

To  the  honorable  Cofirt  of  Claims  of  the  United  States  : 

John  H.  Beily,  for  himself  and  other  heirs  of  Major  William  Beily, 
submits,  with  great  deference  to  the  court,  the  following  argument 
in  support  of  their  petition  for  the  half  pay  due  their  father  under  the 
resolve  of  Congress  of  2lBt  October,  1780,  with  the  annexed  extracts, 
which  ably  vindicate  and  sustain  the  claim  on  legal  principles. 

I  ask  the  indulgence  of  your  honors  to  appear  before  you  as  the 
advocate  of  my  own  father's  claim.  It  is  a  case  of  devoted  service  in 
the  cause  of  the  country  for  near  eight  long  years  of  peril  and  suffer- 
ing, embracing  the  whole  period  of  the  war  of  the  revolution,  from 
its  inception  to  its  termination.  The  petition  which  I  have  submitted 
to  this  honorable  court,  shows  the  several  commissions  held  by  him— 
first  in  the  militia,  then  in  the  flying  camp,  then  as  lieutenant  and 
captain  in  the  brave  **  Old  Maryland  Line."  It  was  with  the  latter 
commission  he  served  to  the  end  of  the  war,  and  only  retired  when 
his  services  were  no  longer  required,  after  the  great  objects  of  the 
struggle  had  been  attained  and  the  country  secured  in  her  liberties 
and  independence.  The  blessings  flowing  from  that  result  are  now 
enjoyed  by  more  than  twenty  millions  of  freemen  in  the  plenitude  of 
wealth,  power,  and  greatness.  Such  results,  your  honors,  confirm  the 
sacredness  of  claims  like  the  one  I  have  the  honor  now  to  submit. 

It  is  believed  to  be  conceded  that  the  resolution  of  Congress  of  the 
2l8t  of  October,  1780,  formed  a  solemn  contract  between  the  govern- 
ment and  the  officers,  and  guaranteed  to  them  individually  half  paj 
for  life,  which  could  not  legMy  be  varied  or  rescinded  but  by  the  samt 
parties  to  the  compact^  (the  officers  individually  on  their  part.)  The 
resolution  is  in  the  following  words : 

^'  Besdved,  That  the  officers  who  shall  continue  in  service  to  the  end 
of  the  war  shall  be  entitled  to  half  pay  during  life,  to  commence  from 
the  time  of  their  reduction." 

The  period  when  that  resolution  was  adopted  was  the  darkest  of  the 
revolution,  when  the  army,  dispirited  and  worn  down  by  every  priva- 
tion, was  on  the  point  of  dissolution.  It  was  at  that  critical  moment, 
when  the  fate  of  a  country  was  at  stake,  that  the  sagacious  and  human 
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* 

mind  of  General  Washington  conceived  the  idea  of  promising  half  pay 
to  those  officers  who  should  endure  to  the  end.  Although  it  gave  no 
immediate  relief^  it  secured  to  the  officers  a  prospective  support  for 
themselves,  their  wives,  and  their  children.  It  was  indeed  a  measure 
as  well  of  wisdom  as  of  justice,  and  the  happy  consequences  resulting 
from  its  adoption  were  subsequently  attested  by  the  Father  of  his 
Country,  who  said :  *^  It  is  therefore  more  than  a  common  debt ;  it  is 
a  debt  of  honor  ;  it  can  never  be  considered  as  a  pension  or  gratuity, 
nor  cancelled  until  it  is  fairly  discharged." 

It  was  under  circumstances  like  these  that  the  contract  for  half  pay 
-was  formed,  at  a  time  when  the  officers  were  individually  present  and 
oansvited;  they  were  the  parties  of  the  second  part,  and  it  is  respect- 
fully submitted  to  your  honors  that  their  individual  assent  to  change 
the  nature  of  that'  contract  was  UgaJly  rehired.  That  they  were  not 
thus  consulted,  is  of  record  in  the  proviso  to  the  resolution  of  2  2d 
of  March,  1783,  imposing  the  commutation  of  five  years'  full  pay  in 
lieu  of  half  pay  for  life,  which  denied  to  them  the  privilege  of  any 
individual  expression.  On  the  contrary,  it  was  expressly  stipulated 
in  that  resolution,  that  ^'provided  it  be  at  the  option  of  the  lines  of  the 
0everal  States,  and  not  of  officers  individually  in  those  lines ^  to  accept  or 
refuse  the  same.'*    As  their  individtuU  assent  to  the  change  was  never 

given,  it  is  therefore  claimed  that  the  original  contract  of  21st  of 
October,  1780,  stands  unfulfilled,  and  the  obligations  of  the  govern- 
ment remain  undischarged. 

The  only  intrinsic  value  of  the  commutation  certificates  was,  that 
they  were  the  evidence  of  the  compliance  on  the  part  of  the  officers 
with  the  requirements  of  the  pre-existing  contract.  They  had  ren- 
dered the  service  required  of  them  and  secured  liberty  to  the  countrjr. 
After  the  imposition  of  these  valueless  certificates  on  the  officers,  it 
would  have  been  some  mitigation  if  what  they  purported  to  be  worth 
could  have  been  realized.  But  it  is  notorious  that  there  existed  a 
total  inability  on  the  part  of  the  government  to  provide  either  for  the 
half  pay  or  the  commutation  certificates.  Confirmatory  of  this  fact, 
your  honors  are  referred  to  the  copy  of  the  memorial  filed  with  the 
petition,  signed  by  twenty-four  officers,  surviving  in  1819,  who  applied 
to  Congress  for  relief  similar  to  that  now  claimed,  and  to  the  annexed 
extracto,  selected  from  a  mass  of  testimony,  which  ably  elucidate  and 
explain  the  whole  transaction ;  showing  that  the  contract  of  21st 
October,  1780,  was  not  annulled  by  the  resolve  of  22d  of  March,  1783, 
but  remains  in  all  its  legal  foroe  and  effect. 
Respectfully  submitted. 

JOHN  H.  EEILT, 
AdminiilrcUor  for  the  heirs  of  Major  WiUiam  EeUy. 


46  JOHK  H.  HEILT. 

[Brtracts.] 

In  Sbnatb  op  thb  United  Statbs,  January  14, 1857. 

When  the  bill  providing  for  the  half  pay  to  the  officers  of  the  revo* 
Intionary  army,  under  the  resolution  of  Congress  of  2l8t  October^ 
1780,  was  under  consideration — 

Mr.  Bell,  of  New  Hampshire,  said  :  ^'  It  is  said  that  the  officers  of 
the  revolution  themselves  assented  to  the  commutation  resolution  of 
1783.  I  have  been  unable  to  bring  myself  to  the  conviction  that  there 
ever  was  any  such  assent,  or  any  assent  at  all  under  circumstanoes  that 
exonerate  the  government  of  the  United  States  from  its  obligation. 
At  any  rate,  be  that  fact  as  it  may,  I  am  unable  to  convince  myself 
that  the  government  of  the  United  States  has  ever  performed  in  good 
faith  its  part  of  the  contract.  When  I  speak  of  good  faith  here,  I  do 
not  refer  to  the  intentions  of  the  Congresses  that  at  different  times 
passed  upon  the  measure  ;  but  I  say  the  United  States  never  fully  per- 
formed what  they  offered  and  held  out  to  the  officers  by  the  commu- 
tation resolution.  Believing  that  there  never  was  any  full  and  free 
assent  which  could  exonerate  the  government,  but  that  on  the  other 
hand  the  government  has  not  performed  its  part  of  the  contract — ^for 
I  deem  it  a  contract  of  the  most  binding  character — I  think  this  bill  is 
founded  on  the  strongest  considerations  of  equity  and  justice.  In  con- 
sidering this  question  we  should  not  lose  sight  of  the  relation  in  which 
the  parties  stood  to  each  other  when  the  contract  was  made.  On  the 
one  side  was  the  government  of  the  country,  on  the  other  side  were  its 
citizens — a  position  most  unequal ;  we  can  hardly  conceive  one  more 
so.  These  officers  might  well  be  discouraged  by  the  failure  of  their 
repeated  applications  to  the  justice  of  their  country.  They  had  found 
that  througnout  the  whole  course  of  the  war  they  had  been  unable  to 
procure  a  settlement  of  their  accounts  and  an  adjustment  of  the  bal- 
ances due  them.  All  their  pay  up  to  that  period  had  been  given  to 
them  in  a  depreciated  currency.  When  you  look  at  these  circum- 
stances, and  see  that  it  was  an  offer  made  by  the  government  to  its 
citizens,  who  would  impose  no  terms  upon  it,  who  could  neither  coerce 
nor  compel  it  to  do  them  justice,  it  seems  to  me  the  government  is 
called  upon  now,  when  it  has  an  opportunity  to  revise  the  whole  mat- 
ter, to  reconsider  this  contract  and  its  construction,  by  every  consid« 
eratioD,  to  do  it  in  the  most  liberal  and  generous  spirit. 

'*  In  1778,  the  officers  of  the  army  who  should  serve  during  the  war 
were  promised  half  pay  for  seven  years.  It  was  offered  them  because 
it  had  been  found  by  experience  that  the  promise  of  the  poorly  paid 
compeDsation  of  those  officers,  paid  to  them  in  worthless  paper,  was 
insufficient  to  secure  their  further  continuance  in  the  service.  There 
were  daily  resignations.  I  shall  not  follow  the  senator  from  New 
York  [Mr.  Seward]  in  a  recital  of  the  various  communications  of  the 
commander-in-chief  to  Congress,  in  which  he  set  forth  those  resig- 
nations, and  the  danger  that  they  might  lead  ultimately  to  a  dissolu- 
tion of  the  army.  The  danger  was  imminent  and  pressing — felt  to  be 
so  by  Congress — felt  to  be  so  by  the  commander-in-chief.     We  see. 
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from  some  of  the  letters  of  Washington,  that  they  were  reduced  to 
such  distress,  and  brought  to  such  straits,  that  officers  were  often  com- 
pelled to  keep  their  quarters  for  the  want  of  decent  clothing  with 
which  to  appear  on  parade,  or  meet  their  fellow-officers  on  other  occa- 
sions. It  was  a  period  of  great  hazard  and  great  distress,  and  was 
felt  to  be  so  by  everybody. 

'^  In  this  condition  of  things,  Congress  passed  the  resolution  of  1780, 
offering  to  this  class  of  officers  half  pay  for  life  from  the  conclusion  of 
the  war.  The  question  now  arises,  was  not  that  resolution  a  binding 
contract  between  the  government  on  the  one  side,  and  the  officers  on 
the  other  ?  What  did  it  lack  of  the  elements  of  a  contract  ?  The  pay 
was  to  be  given  to  them  for  services  which  they  had  already  performed, 
and  for  services  which  they  were  to  perform  until  the  close  of  the  war. 
It  was  promised  to  them  because  it  was  ascertained  that  the  army  could 
not  be  kept  together  with  the  poorly  paid  compensation  given  to  these 
officers  in  depreciated  money.  This  fact  does  not  detract  from  the  pa- 
triotism of  the  officers.  I  cannot  agree  with  the  senator  from  Ala- 
bama in  his  idea  of  patriotism.  I  do  not  believe  that  patriotism  re- 
quires a  man  to  make  every  sacrifice,  pecuniary  and  otherwise,  to  allow 
his  fortune  to  be  wasted,  and  his  own  family  to  be  distressed  and  ruined. 
It  was  found  to  be  necessary  to  enter  into  a  new  contract  with  the 
officers  to  secure  their  services.  Under  this  belief  Congress  made  the 
contract  of  1780^  promising  half  pay  for  life. 

*^It  was  found,  until  the  active  operations  of  the  war  ceased,  that 
this  new  contract  between  the  officers  and  the  government  answered 
its  intended  purpose.    The  officers  remained  in  the  service.     Resigna- 
tions to  a  very  great  extent  ceased.    Towards  the  close  of  active  opera- 
tions, however,  it  was  founds  not  that  there  was  a  general  howl  of 
indignation,  as  one  might  infer  from  some  remarks  which  have  been 
made  here,  aimed  at  the  officers  and  at  Congress  for  having  made  this 
provision  for  them  for  life,  but  there  was  some  degree  of  dissatisfac- 
tion— some  complaint  on  the  part  of  individual  States.   The  complaint 
was  but  partial,  as  appears  from  the  historical  accounts  which  we  have 
received.     It  was  said  that  this  system  was  an  attempt  to  engraft  on 
our  country  some  of  the  odious  features  of  the  English  pension  system 
— that  it  was  creating  something  like  a  privileged  order.     How,  then, 
did  these  officers  stand?    What  was  their  hope  of  securing  that 
which  was,  to  some  extent  I  acknowledge,  an  odious  and  partially  un- 
popular provision  ?    They  knew  well  that  Congress  directly  possessed 
no  means  of  providing  funds  for  the  payment  of  the  promised  half  pay 
for  life.     Congress  could  act  in  that  matter  only  by  requisitions  made 
on  the  several  States.     However  partial  the  feeling  of  discontent  might 
be,  though  it  might  extend  over  only  a  small  portion  of  the  States,  the 
officers  well  knew  that  as  long  as  such  a  feeling  existed  to  any  extent 
the  probabilities  of  their  being  able  to  procure  tbiis  provision  were 
unpromising  indeed.     While  this  state  of  dissatisfaction  existed — 
while  this  provision  was  to  some  extent  unpopular,  they  knew  that  it 
was  a  matter  of  extreme  doubt,  to  say  the  least,  whether  it  would  be 
in  their  power  to  secure  the  benefits  of  the  half- pay  provision.    Under 
this  idea  a  portion  of  the  officers — not  the  whole  army,  according  to 
the  historical  evidence,  but  a  portion  of  the  lines  of  some  part  of  the 
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armj — applied  to  Congress — ^for  what?  Did  they  apply  for  paper 
money  ?  Did  they,  as  has  been  suggested  here,  &pply  for  the  precise 
provision  which  Congress  afterwards  made  for  them?  Not  at  all. 
what  they  asked  for — it  is  so  recited  in  their  memorial — was  an 
.  equivalent  for  the  half  pay  by  a  sum  in  gross,  or  a  compensation  for  a 
limited  term  of  years.  It  was  for  that  that  they  petitioned  Congress. 
Congress  passed  such  a  law  as  it  thought  proper.  It  does  not  appear 
that  any  officer  of  the  revolutionary  army  was  consulted  in  regard  to 
the  language  of  the  enactment  made  by  Conness  on  that  occasion. 
Being  the  supreme  power  in  the  State,  they  adopted  such  provisions 
as  they  thought  proper,  which,  while  they  did  some  measure  of  justice 
to  the  officers,  would  not  embarrass  the  treasury  in  the  reduced  con- 
dition in  which  it  then  was. 

^^  Now,  what  was  that  law  of  1783  ?  I  think  it  has  been  misunder- 
stood. Was  it  a  provision  that  the  officer  should  simply  take  the 
promises  of  the  government  at  that  period  ?  Not  at  all.  He  was 
promised  '^securities."  What  is  implied  in  the  idea  of  a  security 
issued  by  any  government  ?  If  that  government  acts  on  the  ordinary 
principles  of  honesty  and  good  faith,  it  is  implied  that  provision  is  to 
D6  made  to  meet  the  annual  accruing  interest  on  that  debt,  and  ulti- 
mately to  redeem  the  principal.  Nothine  short  of  that  can  be  regarded 
as  security.  These  officers^  then,  held  thousands  of  unredeemed  and 
irredeemable  continental  money  for  their  monthly  pay,  standing  in 
the  same  condition  in  that  respect  as  the  private  soldiers,  whose  hard 
condition  has  been  set  forth,  and  whose  case  I  certainly  feel  to  be  a 
hard  one.  The. idea  that  the  officers  standing  in  this  condition, 
knowing  that  they  had  continental  money  on  which  they  could  obtain 
nothing,  meant,  when  they  applied  for  compensation  for  a  short  term 
of  years,  or  a  sum  in  gross,  that  they  were  to  be  satisfied  with  the  same 
worthless  paper,  and  that  it  was  to  be  deemed  a  security,  without  any 
provision  for  the  payment  of  interest  or  the  redemption  of  the  prin- 
cipal, strikes  me  as  in  the  last  degree  absurd  and  untenable.  They 
never  contracted  to  take  their  pay  in  that  mode.  It  is  preposterous 
to  suppose  that  men  who  already  held  the  securities  of  the  government, 
if  securities  are  to  be  understood  in  that  sense— men  who  held  the  paper 
of  the  government,  which  was  becoming  every  day  more  and  more 
worthless,  and  for  which  tbey  ultimately  obtained  not  more  than  one 
per  cent. ,  meant,  by  agreeing  to  accept  securities  from  the  govern- 
ment^ to  take  more  paper,  without  any  provision  being  made  for  pay- 
ment of  either  principal  or  interest.  They  were  to  be  securities  with 
which  the  men  could  support  themselves.  They  were  to  be  securities 
with  which  they  might  enter  on  the  business  of  civil  life.  They  were 
to  be  something  by  which  tbey  could  relieve  their  present  necessities. 
This  is  what  they  intended  by  securities,  and  this  is  the  only  kind  of 
security  that  any  honest  government  can  ever  offer  to  its  citizens. 
It  is  true,  they  were  to  take  the  same  securities  as  the  other  creditors 
of  the  government ;  but  it  is  not  to  be  forgotten  that  they  were  at  the 
same  time  to  take  securities  as  an  equivalent  for  what  they  already 
held  the  promises  of  the  government  to  pay  them,  and  what  they 
petitioned  for  was  a  gross  sum,  or  something  on  which  they  could 
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realise  money  to  answer  their  present  occasions,  and  relieve  their 
present  necessities. 

^'  It  is  said,  however^  that  although  this  paper  might  have  heen  in- 
sufficient as  mere  paper  to  answer  the  promise  of  the  government,  or 
the  reasonable  expectations  of  these  officers,  still  they  have  assented 
to  receive  it,  and  they  are  hound  by  that  assent.  When  I  look  back 
to  the  history  of  that  transaction,  it  is  somewhat  astonishing  to  me  on 
what  slender  evidence  the  fact  of  any  assent  on  the  part  of  the  revo- 
lutionary officers  rests.  I  believe  it  is  to  be  found  in  a  single  sentence 
of  a  report  of  the  Secretary  of  War,  made,  I  thiuk,  in  November, 
1783,  in  which  he  states  that  the  officers  of  certain  lines  in  the 
army  had  assented  to  receive  the  commutation.  There  is  not  the 
slightest,  evidence  that  the  officers  of  the  southern  army,  or  that  the 
officers  of  the  several  corpSj  who  did  not  constitute  any  part  of  the 
lines  of  the  States,  and  who  were  also  to  decide  by  a  majority  vote, 
ever  assented  to  it.  No  record  evidence  exists  that  any  formal  vote 
was  ever  taken,  or  any  return  or  report  made  to  the  geueral  govern- 
ment on  behalf  of  the  officers  of  those  troops,  that  they  assented  to 
the  commutation.  The  whole  matter  rests  upon  the  statement  of  the 
Secretary  of  War,  that  a  majority  of  the  officers  of  certain  lines,  men- 
tioning them,  had  assented  to  this  arrangement.  I  take  it  there  never 
was  any  formal  assent ;  but  the  officers  deemed  it  a  foregone  conclu- 
sion that  this  was  the  only  mode  in  which  they  were  to  receive  com- 
pensation. It  was  not  considered  worth  while  by  any  officer  to  enter 
a  protest.  But,  sir,  it  is  an  entire  reversal  of  all  the  ordinary  rules  of 
evidence  to  come  here  and  say  to  them,  '^  You  did  not  protest  against 
this  provision  made  for  you."  They  held  the  promise  and  obligation 
of  the  general  government ;  and  the  burden  is  an  those  who  deny  its 
binding  foroe  to  shoxo  a  duttinct  assent  on  the  part  of  the  officers  y  or  a  free 
and  voluntary  discharge. 

"  If,  at  that  period,  the  government  had  offered  to  the  officers,  on  the 
one  hand,  certificates  of  commutation,  entitling  those  who  held  them 
to  full  pay  for  five  years,  and  had  offered  them,  on  the  other  hand^  cer- 
tificates ior  half  pay  for  Hfe^  giving  them  an  election  to  take  either  of 
the  two,  and  if  that  ofier  had  been  accompanied  by  something  in  the 
shape  of  a  provision  giving  them  security  that,  in  whichever  form 
they  might  receive  this  compensation,  it  should  at  some  time  be  forth- 
coming, there  would  then  have  been  a  fair  election  on  the  part  of  the 
officers.  That,  however,  is  not  the  case.  There  is  not  the  slightest 
evidence,  and  I  think  I  may  safely  defy  any  gentleman  to  point  to 
any,  that  the  government  of  the  country  at  that  period  made  any  pro- 
vision that  looked  like  securit}'  for  payment  of  either  the  principal  or 
the  interest  which  was  due,  or  would  be  due,  to  any  officers  of  the 
revolution  who  might  elect  to  stand  on  the  contract  of  1780  and  take 
their  half  pay  for  life.  They  were  to  have  a  freedom  of  choice,  but 
they  had  not.  On  the  one  hand,  they  had  something  offered — the 
promise  of  the  government ;  and  on  the  other  hand,  there  was  not 
even  a  shadow  of  an  attempt  to  give  them  security  if  they  should  elect 
to  take  the  original  provision  made  by  the  resolution  of  1780.  There 
was,  there  could  have  been  no  election  under  the  circumstances  of 
the  case. 

Bep.  C.  0.  235 4. 
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'^It  is  argued,  however,  that  there  was  an  election,  becanse  these 
officers  finally  took  the  commutation  certificates  ;  and  I  suppose  the 
historical  fact  is  that  very  many  received  them.  Out  of  the  number 
of  officers  «aid  to  have  been  in  service  at  the  close  of  the  war,  two 
thousand  four  hundred  or  two  thousand  five  hundred,  two  thousand 
two  hundred  or  two  thousand  three  hundred  did  receive  their  certifi- 
cates of  commutation.  For  the  remaining  one  or  two  hundred,  I  un- 
derstand provisions  have  been  made,  from  time  to  time,  bj  special 
acts  of  Congress.  When  officers  have  come  here  and  satisfied  Con- 
gress that  they  never  made  an  election  to  take  the  commutation,  and 
that  they  were  entitled,  under  the  terms  of  the  resolution  of  1780,  to 
half  pay  ibr  life,  it  has  been  granted  to  them  by  a  special  law  ;  thus 
admitting  the  right  of  the  officers  to  stand  on  the  original  contract  of 
1780.  In  regard  to  those  who  decided  to  receive  the  commutation, 
the  remarks  I  have  just  made  apply  in  all  their  force.  They  had  no 
choice  ;  they  were  to  take  that  or  nothing  ;  they  had  no  option.  On 
the  one  hand  the  commutation  was  ofiered ;  on  the  other  hand  no 
provision  was  made  by  the  government  for  their  payment,  if  they 
should  decide  to  stand  on  the  original  contract. 

*'  I  have  stated  facts,  believing  every  one  of  them  to  be  made  out 
historically.  I  think  I  have  evidence  to  which  I  can  refer  any  man 
who  doubts.  In  the  first  place,  I  cannot  find  that  there  was  any  elec- 
tion on  the  part  of  the  officers  which  exonerated  the  government  from 
the  performance  of  its  contract.  I  cannot  find  that  the  government 
has  ever  in  good  I'aith  fully  performed  its  promises  and  engagements. 
XJnder  these  circumstances,  I  think  we  are  as  much  bound  now  as  we 
were  seventy  years  ago  to  listen  to  the  admonition  of  Washington  on 
this  subject,  which  was  that  we  should  preserve  our  national  faith  and 
national  honor,  and  that  this  was  not  merely  a  simple  debt,  but  a 
debt  of  honor,  which  must  stand  as  a  debt  until  discharged." 


In  Bbnate  op  the  United  States,  January  13,  1857- 

The  bill  for  the  payment  of  the  half  pay  to  the  heirs  of  officers  of 
the  revolutionary  army  being  under  consideration — 

Mr.  Foster  said:  ''The  principal  points  on  which  I  rest  my  sup- 
port of  this  bill  may  be  stated  very  briefly.  The  old  Continental 
Congress,  then  the  government  of  the  country,  made  an  honest  con- 
tract with  a  certain  class  of  the  officers  of  the  revolution.  It  is  needless 
to  add  that  that  contract,  if  made,  ought  to  be  performed.  Another 
contract  was  substituted  for  the  original  one ;  but  the  substituted 
contract  was  made  under  such  circumstances  as  not  to  abrogate  the 
original  contract,  but  to  leave  it  in  full  force ;  and  the  original  con- 
tract, therefore,  notwithstanding  the  substituted  one,  ought  still  to  be 
performed.  Waiving  that,  and  granting  for  the  sake  of  the  argument 
that  the  substituted  contract  fairly  took  the  place  of  the  original  one^ 
the  substituted  contract  has  not  been  performed  according  to  the  intent 
and  meaning  of  the  parties  to  it,  and  therefore  the  original  contract  is 
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revived,  and  ought  to  be  performed.  The  bill  before  the  Senate  re- 
cognizes these  as  just  principles  ;  and  they  are,  in  my  judgment, 
eminently  just. 

**  Now,  sir,  was  there  a  contract  made  between  the  government  of 
the  country  and  the  class  of  officers  then  in  the  army  of  the  Revo- 
lution? I  do  not  understand  this  to  be  denied.  I  do  not  understand 
that  it  is  denied  that  the  resolution  of  the  Continental  Congress  of  the 
2l8t  October,  1780,  constituted  a  fair  and  honest  contract  between  the 
government  on  the  one  part,  and  the  officers  of  the  army  who  should 
make  themselves  parties  to  it  on  the  other.     That  resolution  was — 

"  *  Resolved,  That  the  officers  who  shall  continue  in  service  to  the 
end  of  the  war  shall  be  entitled  to  half  pay  during  life,  to  commence 
from  the  time  of  their  reduction.' 

''There  is  the  contract:  the  government  on  one  side,  and  all  the 
officers  of  the  army  who  should  remain  in  the  service  during  the  war 
are  parties  on  the  other  side.  The  only  mode  in  which  this  contract 
is  claimed  to  have  been  performed,  is  by  the  substitution  of  another 
contract  for  it.  The  substituted  contract  is  the  resolution  of  March, 
1783 ;  and  the  claim  is,  that  the  contract  of  October  21,  1780,  was 
abrogated  by  the  contract  of  March  22,  1783,  by  virtue  of  which  the 
officers  of  the  army,  on  their  part,  accepted  five  years'  full  pay  as  a 
commutation  of  the  original  contract,  which  gave  them  half  pay 
during  their  lives ;  and,  of  course,  the  question  at  once  arises  under 
what  circumstances  was  this  contract  (originally  an  agreement  for 
half  pay  during  life)  changed  to  a  provision  for  five  years'  full  pay  ? 
I  Bay  that  an  examination  of  the  circumstances  surrounding  that 
transaction  will  show  that  there  has  been  no  fair  and  proper  substitu- 
tion of  one  contract  for  another  by  the  parties  to  the  first  contract. 
The  original  contract  being  an  honest  and  fair  one,  is  to  be  performed. 
1  agree  that  the  substitution  of  another  contract  for  it  would  be  a  fair 
mode  of  performing  it,  provided  the  contract  thus  substituted  be  a  fair 
and  honest  one,  fairly  and  honestly  entered  into  by  the  parties  to  the 
first. 

''  What  were  the  circumstances  of  the  government  on  the  one  part 
and  the  revolutionary  officers  on  the  other  ?  Were  they  such  that  it 
can  be  fairly  said  the  second  contract  was  an  honest  and  fair  substitute 
for  the  first?  The  honorable  senator  from  New  Hampshire  [Mr. 
Bell]  examined  this  matter,  briefly  it  is  true,  but  so  ably  yesterday, 
that  I  need  spend  but  very  little  time  upon  it.  It  seems  to  me  that  a 
single  glance  at  facts  which  all  agree  are  true,  in  regard  to  the  pas- 
sage of  the  resolution  of  March,  1783,  will  convince  any  candid  mind 
that  it  was  no  substitute  for  the  original  contract  of  October,  1780. 
The  preamble  of  the  resolution  of  March,  1783,  shows  satisfactorily 
to  my  mind,  that  it  ought  not  now  to  be  considered  as  having  been 
substituted  for  the  contract  of  October,  1780.  I  beg  leave  to  call  the 
attention  of  the  Senate  to  a  portion  of  the  preamble  to  that  resolution, 
which  reads  thus : 

'^  *  Whereas,  the  officers  of  the  several  lines  under  the  immediate 
command  of  his  excellency  General  Washington,  did,  by  their  late 
memorial,  transmitted  by  their  committee,  represent  to  Congress  that 
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the  half  pay  granted  by  sundry  resolutions  was  regarded  in  an  nnfa- 
vorable  light  by  the  citizens  of  some  of  the  States,  who  would  prefer  a 
compensation  for  a  limited  term  of  years,  or  by  a  sum  in  gross^  to  an 
establishment  for  life,  and  did  on  that  account^  solicit  a  commutation 
of  their  half  pay  for  an  equivalent  in  one  of  the  two  modes  above 
mentioned,  in  order  to  remove  all  subject  of  dissatisfaction  from  the 
minds  of  their  fellow-citizeos,'  &c.,  &c. 

^^It  is  claimed  that  the  original  contract  was  changed  for  this  at 
the  instance  of  the  officers  of  the  army  ;  they  asked  for  it ;  they  pe« 
titioned  for  it ;  and  now  it  is  said  we  ought  not  to  insist  that  the  sub- 
stituted contract  is  not  really,  if  performed,  the  performance  of  the 
original  contract.  But  look  at  the  reason  which  in  the  preamble  is 
set  forth  for  asking  that  the  contract  be  changed.  It  is  not  that  the 
officers  were  willing  and  desirous  to  change  the  contract  into  which 
they  had  entered  for  this  or  for  any  other ;  but  there  were  causes 
over  which  they  had  no  control,  which  really  compelled  them  to  ask 
at  least  some  change  in  the  original  contract,  or  else  they  would  be  in 
danger  of  obtaining  nothing.  It  is,  in  the  language  of  the  preamble, 
*  on  that  account,'  in  fact,  because  it  was  clear  they  were  not  going 
to  obtain  the  benefits^  of  the  original  contract.  We  all  know  that  the 
Congress  of  the  Confederation  was  powerless  by  itself.  It  had  no 
property.  It  could  not  lay  taxes.  The  consent  of  the  States  was 
requisite  to  enable  it  to  raise  a  dollar,  or  to  raise  a  man.  The  States, 
therefore,  were  really  the  sovereignties  having  control  of  the  subject, 
and  they  not  consenting,  or  manifestly  not  intending  to  consent  that 
this  original  contract  should  be  carried  out,  the  officers  asked  for  a 
change.  They  asked  for  something  rather  than  get  nothing,  and 
were  in  such  a  situation  as  to  act  almost  under  compulsion.  It  is  such 
a  contract  as  that,  were  it  between  individuals,  and  a  substitute  of  this 
sort  set  up  in  excuse  of  the  performance  of  the  original  contract,  a 
court  of  chancery  would  relieve  against  the  performance  of  the 
second,  and  enforce  the  first. 

**  Look,  sir,  at  the  difiference  between  the  contract  of  1780  and  that 
of  1783.  According  to  the  calculations  which  form  the  basis  of  life 
insurance  and  annuities,  the  expectation  of  life  of  the  officers  in  1783 
may  be  set  down  fairly  at  twenty  years.  The  pay  of  the  average  of 
the  officers  who  were  in  the  line  of  the  army,  may  be  set  down  fairly 
at  |480,  which  was  the  pay  of  a  captain.  Now,  taking  a  captain's 
pay  at  $480  a  year,  and  the  half  pay,  of  course,  is  $240.  Under  this 
supposed  state  of  facts — twenty  years'  expectation  of  life,  and  the  offi- 
cer entitled  to  |240  a  year — his  half  pay  would  amount  to  $4,800. 
He  would  be  entitled,  of  course,  to  his  half  pay  year  by  year,  and  on 
his  first  year's  half  pay  he  would  have  received  nineteen  years'  in- 
terest ;  on  his  second  years'  half  pay,  eighteen  years'  interest ;  on  his 
third,  seventeen,  and  so  on  down  to  the  last  year  ;  and  reckoning  the 
interest  on  each  year's  pay  in  that  manner  for  twenty  years,  it  amounts 
to  the  sum  of  $2,536.  Adding  that  to  the  twenty  years'  half  pay,  we 
have  <the  sum  of  $7,336  as  the  average  amount  that  an  officer  of  the 
army  would  receive  under  the  original  resolve  of  October,  1780.  Now, 
what  is  the  contract  which  it  is  claimed  he  made  in  lieu  of  that  ?  Five 
j^ari^  iuU  pay,  taking  the  same  basis  as  before  of  a  captain  in  the 
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line,  was  $2,400,  and  twenty  years'  interest  on  that,  $2,880.  That 
gives  the  sum  of  $3,280  as  the  amount  which  the  officer  would 
receive  on  this  substituted  contract  of  five  years'  full  pay  instead  of 
half  pay  for  life.  The  difference,  therefore,  between  half  pay  for  life 
and  five  years's  full  pay  is  to  the  officer  $2,056.  It  is  to  be  borne  in 
mind  that  the  amount  which  the  officer  lost,  the  government  gained. 
There  were,  according  to  the  estimate,  two  thou<4and  two  hundred 
officers  in  the  army  at  that  time,  who  would  be  entitled  to  the  benefit 
either  of  half  pay  or  of  the  commutation,  and  $2,056  being  saved  by 
the  government  from  each  of  the  two  thousand  two  hundred  officers, 
it  is  very  easy  to  see  that  the  government  here  made  a  bargain  with 
the  officers  which,  to  say  the  least,  was  a  most  harsh  and  rigorous 
one  upon  the  officers,  and  a  very  profitable  bargain  for  the  government, 
if  a  bargain  is  to  be  considered  profitable  to  a  government  when  it 
saves  money  out  of  those  to  whom  it  is  justly  indebted.  The  amount 
saved  in  this  case  is  $4,523,200. 

^*  I  allude  to  this  to  show  that  the  officer,  unless  under  the  iron 
hand  of  necessity  or  of  compulsion,  would  never  have  consented  to 
change  the  original  contract  which  the  government  had  made  with 
him  for  this  substitute ;  and  if,  under  the  pressure  of  necessity,  he 
made  this  change,  ought  a  just  government,  to  say  nothing  of  a  liberal 
government,  now  to  hold  the  officer  to  the  performance  of  a  contract 
so  made  ? 

*'  There  are  various  other  grounds  on  which  this  contract,  claimed 
to  be  in  place  of  the  original  contract,  can  be  objected  to,  it  seems  to 
me,  successfully.  One  is,  that  while  the  original  contract  was  made 
individually  with  each  officer,  so  to  speak,  the  substituted  contract  did 
not  propose  at  all  to  leave  it  to  each  individual  officer  to  say  whether 
he  would  agree  to  it  or  not.  It  proposed  to  submit  the  question  of 
agreeing  to  it  to  the  lines  of  the  several  States,  and  the  major  vote  of 
each  line  was  to  control  and  bind  those  not  only  who  were  parties  in 
the  vote,  but  who  were  not  in  the  vote.  Was  that  a  fair  mode  of  per- 
forming a  contract  which  had  been  made  individually  ?  I  submit  that 
it  was  not ;  and  gentlemen  agree  that  it  was  not,  so  far  forth  as  to  say 
(at  least  the  honorable  senator  from  Ohio  said)  that  those  officers 
who  did  not  agree  to  accept  the  five  years'  full  pay  in  lieu  of  the  half 
pay  for  life,  have,  in  his  judgment,  a  claim  upon  the  government 
now,  and  he  would  be  willing  to  vote  that  the  descendants  or  repre- 
sentatives of  such  officers  should  now  be  paid.  I  submit  that  the 
principle  as  well  affects  those  who  really  voted  under  those  circum- 
stances to  accept  it,  as  those  who  voted  not  to  accept  it. 

^'  It  is  suggested  that  there  is  no  evidence,  which  is  satisfactory,  that 
the  officers  did  not  universally  accept  the  five  years'  full  pay  in  lien 
of  the  original  compensation.  I  know,  of  my  own  knowledge,  at  least 
of  one  officer,  and  through  him  of  many  others,  who  did  not  consent. 
Although  they  took  the  almost  worthless  paper  of  the  government, 
they  did  not  consent  by  vote ;  and,  indeed,  opposed  this  change  of 
the  original  contract  by  the  resolution  of  1783.  I  allude  to  the  late 
General  Ebenezer  Huntington,  who  resided  in  the  town  of  Norwich, 
Ck>nnecticut,  in  which  it  is  my  happiness  to  reside ;  an  officer  of  dis- 
tinction in  the  revolutionary  army,  who  served  during  the  whole  war, 
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and  served  with  reputation,  and  was  a  younjr  officer  when  peace  was 
proclaimed — I  believe  but  twenty-four  years  old — but  who  had  attained 
the  rank  of  lieutenant  colonel  in  the  line,  and  was  attached,  during  a 
portion  of  the  war,  to  the  family  of  Washington.  I  know  that  he 
did  not  accept  this  commutation  ;  and  through  him,  I  know  that  a 
largo  proportion  of  the  younger  officers  of  the  line  were  opposed  to 
it,  and  opposed  it  with  all  their  force  ;  but  they  were  vot^d  down  by 
the  older  officers,  and  by  those  whose  necessities  compelled  them  to 
take  something,  rather  than  get  nothing. 

"But,  waiving  this,  (which  it  seems  to  me,  however,  goes  to  show 
that  the  substituted  contract  ought  not  to  be  considered  as  taking  the 
place,  and  cannot  be  claimed,  equitably,  to  have  taken  the  place  of 
the  original  contract,  because  it  was  not  voluntarily  entered  into  by 
one  of  the  parties  to  it,) and  taking  up  the  substituted  contract  I  claim, 
and  I  think  the  history  of  the  times  ever  since,  as  well  as  the  history 
of  that  period,  goes  to  show,  that  that  contract,  even  as  a  substitute, 
has  not  been  so  performed  as  to  discharge  the  government  from  its 
obligations  on  the  first  contract.  As  the  honorable  senator  from  New 
Hampshire  has  well  observed,  it  unquestionably  was  the  understand* 
ing  of  the  officers  in  1783,  those  of  them  who  did  agree  to  take  five 
years'  full  pay  in  lieu  of  the  half  pay  for  life,  that  they  should  receive 
money,  not  worthless  paper  ;  that  they  should  receive  what  would  pay 
their  debts,  and  procure  them  subsistence — a  dollar  that  should  be 
worth  a  dollar.  How  was  the  fact  in  regard  to  payments  made  to  the 
officers  on  the  certificates  given  to  them  at  the  close  of  the  war  as  their 
commutation  ;  it  was  worth  possibly  two  shillings  and  sixpence  in  the 
pound,  not  more — one-eighth,  and  not  more  than  one-eighth,  of  what 
it  purported  to  be  worth.  The  officers  took  that,  and  the  majority 
unquestionably  disposed  of  it  for  less  than  one-eighth  of  its  nominal 
amount. 

"  No  provision  was  made  by  the  government  for  payment  until  the 
year  1790.  Then  an  act  was  passed  by  Congress  funding  this  debt, 
and  then  the  certificates  were  provided  for  ;  but  how  were  they  pro- 
vided for  ?  By  scaling  them  down  at  least  thirty-three  per  cent.  The 
holders  of  them  at  that  time  received  from  the  government  what 
amounted  to  about  sixty-seven  cents  on  the  dollar — not  more.  That 
is  all  the  payment  which  the  government  made  of  these  certificates 
given  to  the  officers  in  1763^  as  their  commutation  certificates,  and 
that  is  all  the  performance  of  this  substituted  contract  which  it  can  be 
claimed  the  government  ever  made. 

"In  that  state  of  things,  if  there  were  no  objection  at  all  to  the 
ground  on  which  the  parties  stood  when  they  entered  into  this  second 
contract,  the  manner  in  which  it  has  been  performed  ought  to  set  it 
aside,  and  ought  to  restore  the  parties  to  their  original  rights  under 
the  first  contract ;  for  how  does  the  account  stand  between  the  govern- 
ment and  an  officer  on  the  payment  really  made  by  the  government  to 
the  officer,  under  the  second  resolution?  I  have  shown  that,  under 
the  first  resolution,  the  officer  would  lose  $2,056,  even  if  he  got  all 
that  by  the  terms  of  the  second  resolution  he  was  entitled  to ;  but 
when  we  come  to  examine  the  amount  which  he  actually  did  get,  the  ac- 
count is  absolutely  startling.    An  officer  with  a  certificate  for  $2^400 — 
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I  take  that  as  the  basis,  as  before,  for  that  is  the  average — was  com- 
pelled to  sell  it,  if  he  did  sell  it,  at  the  best  for  two  shillings  and  six- 
pence on  the  pound,  which  would  enable  him  to  realize  for  his  $2,400, 
$300.  Twenty  years'  interest  on  that  Hum  amounts  to  $360  ;  so  that 
the  officer  at  the  end  of  twenty  years  got  $660  ;  whereas,  under  the 
original  resolution  passed  by  Congress,  he  would  have  been  entitled  at 
that  time,  or  would  have  received  up  to  that  time,  in  fact,  $7,336 — the 
difference  being  $6,676,  and  that  sum  multiplied  by  the  number  of  the 
ofiScers  who  received  that  amount  on  the  average,  makes  $14,687,200. 
It  is  true  the  government  did  not  actually  make  that  sum,  although 
in  this  case  the  officers  lost  it — going  on  the  ground  which  I  think  the 
facts  justify,  that  they  were  compelled  to  sell,  and  did  actually  sell, 
their  certificates  on  the  average  not  above  that  sum.  It  is  true  the 
government  did  not  make  this  amount.  It  made^  however,  the  amount 
which  I  previously  adverted  to,  of  $2,036  for  each  officer,  and  that 
sum  multiplied  by  $2,200,  shows  the  amount,  $4,623,200,  which  the 
government  actually  made  by  changing  the  half  pay  for  life  to  five 
years'  full  pay. 

"  The  result,  then,  Mr.  President,  to  which  I  come  in  considering 
these  two  resolutions,  is  that  the  original  resolution  (unperformed,  as 
is  agreed,  except  by  the  performance  of  the  second)  cannot  be  consid- 
ered as  performed  even  by  the  second,  because  the  second  was  not 
entered  into  under  such  circumstances  as  to  make  it  binding  ;  and  if  it 
were,  it  has  not  been  so  performed  by  the  government  as  to  abrogate 
the  original  resolution,  and  that,  therefore,  stands  yet  in  full  force." 


Extract  from  a  speech  of  Hon.  William  H.  Setoard,  delivered  in  the 
jSencUe  of  the  United  States  January  5,  1857,  in  favor  of  the  passage 
of  the  hid  for  the  payment  of  half  pay  to  the  heirs  of  the  officers  of  the 
rcvoliUionary  army. 

*'  It  is  not  known  to  what  extent  the  officers,  acting  in  Sfcate  lines, 
according  to  the  requirement  of  the  resolution  of  March  22,  1783, 
accepted  the  terms  of  commutation.  But  in  November  of  that  year, 
a  certificate  from  the  Continental  Treasury,  stating  that  five  years' 
full  pay,  with  interest  from  November  4,  1783,  was  payable  to  the 
officers  described  in  that  resolution,  was  sent  to  each  of  them. 
Neither  the  Continental  Congress  nor  the  Statee  Twith  few  exceptions) 
ever  provided  for  paying  the  certificates,  and  so  tney  remained  unpaid 
and  entirely  neglected  until  the  re-organizatiou  of  the  federal  govern- 
Tnent  under  the  new  Constitution.  They  sank  immediately  after  the 
isHue,  and  reached  a  depreciation  of  eight  dollars  to  one  par  value, 
and  were  generally  disposed  of  at  that  sacrifice.  On  the  1st  of  De- 
cember, 1791,  they  were  funded  in  a  stock  bearing  three  per  cent. 
interest. 

'^The  bill  now  under  consideration  assumes  that  the  commutation 
failed,  and  that  the  officers  were  thereby  remitted  to  the  half  pay  for 
life  ;  and  provides  for  paying  it  to  them,  their  widows  and  children, 
under  certain  limitations,  after  deducting  therefrom  the  par  or  nominal 
value  of  the  certificates  of  commutation. 
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"  George  Washington,  by  temper,  knowledge,  and  impartiality  was 
qnalified  to  be  witness,  advocate,  and  umpire  between  the  officers  of 
the  army  of  the  revolution  and  the  American  government  and  people. 
In  all  human  history  he  is  the  only  man  who  could  acceptably  fill  and 
discharge  the  duties  of  these  conflicting  characters.  I  have  therefore 
abstained  from  drawing  into  the  case  any  facts,  or.  arguments,  or 
authorities,  other  than  those  contained  in  his  own  immortal  words. 
Standing  on  them^  I  claim  that  the  half  pay  for  life  pledged  to  the 
officers,  was  a  debt,  a  just  debt,  a  constitutional  one,  with  all  the 
attributes  of  a  common  debt ;  and  that  it  was  more  than  a  common 
debt — a  debt  of  honor  and  of  gratitude,  the  equivalents  of  which  were 
the  blood  of  the  officers,  and  the  independence  of  the  country  ;  tliat 
it  was  a  perpetual  debt,  therefore,  which  could  never  be  cancelled  until 
it  was  fully  and  fairly  paid." 


Eoctract  from  Report  of  Seruite  Committee  on  Revolutionary  Claims, 

May  11,  1838. 

'^  After  an  assiduous  investigation,  the  committee  conclude  that  no 
legislation  subsequent  to  the  2l8t  of  October,  1780,  could,  or  that  by 
a  lair  construction  did,  contravene,  or  in  any  manner  impair  the  claim 
of  the  officers  of  the  army,  or  any  class  of  such  officers,  to  the  half- 
pay  promised  them  by  the  act  of  October  21,  1780.  The  half  pay  for 
life  contracted  by  the  act  of  1780,  to  be  paid  to  the  officers  of  the  army 
for  certain  service  to  be  performed  by  them  inafanta  became  a  vested 
right,  of  which  subsequent  legislation,  nor  nothing  whatever  could 
divest  the  officer,  save  a  failure  on  his  part  to  perform  the  prescribed 
service  ;  and  it  would  be  a  libel  on  the  good  sense  and  justice  of  the 
distinguished  statesmen  and  patriots  of  that  period,  to  imagine  even 
that  any  legislation  subsequent  to  the  21st  of  October,  1780,  had  for 
its  object  to  impair  the  deliberate  engagement  made  by  that  act  to  allow 
half  pay  for  life  to  the  officers  of  the  army." 


In  House  of  Eepresentattvbs  of  the  United  States,  February  11, 1828. 

Extract  from  the  report  of  Mr.  Burgea  from  the  Committee  on  Revdu- 
tionary  Claims,  to  whom  was  referred  the  memorial  in  belialf  of  those 
of  the  surviving  officers  and  soldiers  of  the  army  of  the  revoliUion  who 
continued  in  service  until  the  close  of  the  war. 

**  Second.  In  regard  to  commissioned  officers,  Congress,  by  a  resold© 
of  the  22d  of  March,  1783,  offered  to  those  then  in  the  service,  as  a 
substitute  for  this  stipulated  half  pay,  the  amount  of  five  years'  full 
pay,  in  money  or  securities,  bearing  an  interest  of  six  per  cent,  per 
annum,  at  the  option  of  Congress.  These  securities  were  to  be  such 
as  should  be  given  to  the  other  creditors  of  the  United  States.  In  the 
same  resolve,  there  were  offered  to  the  officers  entitled^  who  had  retired 


JOHN  H.   BEILT.  67 

from  the  service  on  the  reform  of  the  army  as  such,  suhstitute  certifi- 
cates to  the  like  amount.  To  these  offers  were  annexed  two  express 
conditions,  viz  :  first,  that  they  should  he  accepted  or  refused  hy  lines 
and  corps,  and  not  individually  ;  and  second,  that  such  acceptance  or 
refusal  should  be  signified  to  Congress  by  the  commander-in-chief,  as 
to  the  army  under  his  immediate  command,  within  two  months ; 
and  by  the  commanding  officer  of  the  southern  army,  as  to  those  under 
his  command,  within  six  months  from  the  date  of  the  above  resolve 
of  22d  of  March,  1783.  At  the  time  these  offers  were  made,  it  is 
evident,  from  all  the  calculations  on  the  probabilities  of  human  life, 
that  seven  years*  full  pay,  in  advance,  would  have  been  somewhat 
less  than  an  equivalent  to  the  half  pay  for  life  to  the  younger  class  of 
officers,  who  naturally  are  the  present  memorialists.  And  your  com- 
mittee are  compelled  to  say  that  they  have  discovered  no  reason  why 
the  government  should  have  denied  an  individual  right  of  refusing  a 
disadvantageous  offer,  when  the  right  was  individiAoi,  and  considering 
the  government  under  the  obligation  of  an  express  solemn  contract. 
Your  committee  do  not  perceive  why  it  might  not  as  well  have  an* 
nulled  the  original  right,  as  to  have  enforced  the  memorialists  to 
abide  by  the  vote  of  others,  who  were  interested,  to  put  the  value  of 
the  lives  of  all  upon  one  equal  footing.  If,  however,  it  should  be 
considered  by  the  House  that  an  assent  given  in  the  manner  prescribed 
by  the  resolve  is  binding  upon  each  individual,  then  your  committee 
beg  leave  further  to  observe  that  such  assent,  which  is  to  work  so 
much  injury  and  injustice,  ought  to  appear  to  have  been  given  and 
dignified  strictlv  according  to  the  conditions  of  the  offer.  In  exam- 
ining this  part  of  the  subject,  your  committee  do  not  find  any  signifi- 
cation to  Congress  of  tiny  acceptance,  other  than  a  notice  in  the  jour- 
nals of  a  report  made  by  the  Secretary  of  War,  on  the  Slst  of  October, 
1783,  and  long  after  the  officers  had  dispersed,  that  certain  lines  from 
New  Hampshire  to  Virginia,  inclusive,  had  agreed  to  accept.  This 
report  itself  is  not  to  be  found,  but  certain  it  is,  that  no  signification 
was  made  to  Congress,  either  by  the  commander-in-chief  or  the  com- 
manding officer  of  the  southern  army,  or  within  the  times  prescribed 
in  the  offer  ;  neither  was  there  ever  any  resolve  of  Congress  speci- 
fying such  assent,  on  declaring  their  option,  whether  to  pay  in  money 
the  amount  offered,  or  to  give  securities  for  the  same  on  interest.  If 
the  offer  had  been  complied  with,  according  to  its  sense,  your  com- 
mittee are  of  opinion  that  the  loss  of  two  years'  full  pay  would  have 
been  submitted  to,  as  a  new  sacrifice,  with  that  patience  and  disinter- 
estedness which  were  the  distinguishing  characteristics  of  an  Ameri- 
can officer.  But,  on  a  careful  examination  of  this  matter,  your  com- 
mittee have  been  forced  to  the  conclusion  that  the  offer  was  not  so 
complied  with  ;  which  conclusion  results  from  the  following  consid- 
erations, which  are  most  respectfullly  submitted  to  the  House.  From 
the  manner  of  calculating  life-annuities,  which  is  by  estimating,  on 
the  one  hand,  the  purchase  money  with  compound  interest,  and  on  the 
other,  the  probable  duration  of  the  life  ;  from  the  pressing  pecuniary 
necessities  of  the  officers,  and  their  want  of  capital  to  set  up,  with 
advantage,  in  some  of  the  profitable  pursuits  of  civil  life ;  and  from 
the  absence  of  any  specification  in  the  resolve  as  to  time,  it  is  manifest 
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that  it  was  as  well  the  common  UDderstanding  of  the  parties,  as  the 
legal  conclusion,  that  the  offer  was  to  be  complied  with  in  advance,  or 
in  anticipation  of  the  growing  annuities.  After  the  peace,  and  after 
the  oiScers  had  dispersed,  a  certificate  was  sent  to  each  individual, 
indiscriminately,  whether  he  had  retired  on  the  reform  of  the  army  or 
had  continued  in  the  service,  that  an  amount  equal  to  five  years'  full 
pay  was  due  to  him,  and  that  such  amount  with  interest,  was  payable 
to  him  or  bearer.  The  certificates  had  no  funds  whereon  to  rest^  and 
their  market  value  was  not  equal  to  one  year's  pay  ;  and  it  appears  to 
your  committee  too  much  to  say  that  the  delivery  of  this  almost  value- 
less paper  was  a  payment  in  money,  according  to  the  sense  of  the  offer ; 
or,  that  these  certificates  were  the  securities  intended  thereby,  either 
according  to  the  common  understanding  of  the  term,  or  the  distinction 
expressly  made  in  the  resolve  itself,  between  securities  and  certificates. 
And  these  certificates  of  the  Paymaster  General,  or  of  the  commis- 
sioners for  settling  army  accounts,  were  not  securities  to  any  creditor 
of  the  United  States,  until  registered  or  funded,  more  than  the  other 
floating  certificates  of  the  Quartermaster  General,  or  the  Commissary 
General,  which  were  issued  and  made  payable  with  interest,  under 
express  resolves  of  Congress,  during  the  period  of  the  war.  Under 
these  considerations,  your  committee,  in  the  choice  of  the  alternative, 
are  obliged  to  say  that,  in  their  opinion,  the  delivery  of  these  certifi- 
cates, as  well  on  general  principles  as  on  those  which  govern  in  courts  of 
law  or  equity y  did  not  annul  the  right  to  half  pay^  or  exonerate  the  gov- 
emmentfrom  the  obligations  of  the  original  contract  in  this  regard." 


Extract  from  a  circular  letter  from  his  excellency  George  Washington, 
commander  in-chief  of  the  armies  of  the  United  States  of  Amtrica^  to 
the  governors  of  the  several  Slates : 

'^  Hbadquartbrs,  Nbwburg,  June  18,  1783. 

'^  For  my  own  part,  conscious  of  having  acted,  while  a  servant  of 
the  public,  in  the  manner  I  conceived  best  suited  to  promote  the  in- 
terests of  my  country ;  having,  in  consequence  of  my  fixed  belief,  in 
some  measure  pledged  myself  to  the  army  that  their  country  would 
finally  do  them  complete  and  ample  justice,  and  not  willing  to  conceal 
any  instance  of  my  ofiicial  conduct  from  the  eyes  of  the  world,  I  have 
thought  proper  to  transmit  to  your  excellency  the  enclosed  collection 
of  papers,  relative  to  the  half  pay  and  commutation  granted  by  Con- 
gress to  the  officers  of  the  army. 

'^  From  those  communications  my  decided  sentiment  will  be  clearly 
comprehended^  together  with  the  conclusive  reasons  which  induced 
me  at  an  early  period  to  recommend  the  adoption  of  this  measure  in 
the  most  earnest  and  serious  manner. 

'^  As  the  proceedings  of  Congress,  the  army,  and  myself,  are  open  to 
all,  and  contain,  in  my  opinion,  sufficient  information  to  remove  the 
prejudice  and  errors  which  have  been  entertained  by  any,  I  think  it 
unnecessary  to  say  anything  more  than  just  to  observe,  that  the  res- 


JOHN  H.    REILY.  59 

olutions  of  Congress  now  alluded  to  are  undoubtedly  as  absolutely 
binding  upon  the  United  States  as  the  most  solemn  acts  of  confedera- 
tion or  legislation. 

"  As  to  the  idea  which  I  am  informed  has  in  some  instances  pre- 
vailed, that  the  half  pay  and  commutation  are  to  be  regarded  merely 
in  the  odious  light  of  a  pension,  it  ought  to  be  exploded  forever. 

"  That  provision  should  be  viewed  as  it  really  was,  a  reasonable 
compensation  offered  by  Congress,  at  a  time  when  they  had  nothing 
else  to  give  to  officers  of  the  army  for  services  then  to  be  performed. 

"  It  was  the  only  means  to  prevent  a  total  dereliction  of  the  service  ; 
it  was  a  part  of  their  hire, 

*'I  may  be  allowed  to  say  it  was  the  price  of  their  blood  and  of 
your  independency. 

**  It  is  therefore  more  than  a  common  debt,  it  is  a  debt  of  honor ;  it 
can  never  he  considered  as  a  pension  or  gratuity^  nor  cancelled  until  it 
is  fairly  discharged." 


Extract  of  a  letter  from  Oeneral  Washington  in  1 783,  showing  the.  happy 
consequences  resulting  from  the  passage  of  the  resolution  of  2  \st  October  ^ 
1780,  granting  half  pay,  and  contrasting  the  state  of  the  army  between 
the  two  periods. 

'^  That  in  the  critical  and  perilous  moment  when  the  last- mentioned 
communication  was  made,  there  was  the  utmost  danger  a  dissolution 
of  the  army  would  have  taken  place  unless  measures  similar  to  those 
recommended  had  been  adopted,  will  not  admit  of  a  doubt.  That 
the  adoption  of  the  resolution  granting  half  pay  for  life  has  been 
attended  with  all  the  happy  consequences  I  had  foretold,  so  far  as  re- 
spected the  good  of  the  service,  let  the  astonishing  contrast  between 
the  state  of  the  army  at  this  instant  and  at  the  former  period,  deter- 
mine. 

'^  And  that  the  establisment  of  funds,  and  security  for  the  payment 
of  all  the  just  demands  of  the  army  will  be  the  most  certain  means  of 
preserving  the  national  faith  and  future  tranquillity  of  this  extensive 
continent,  is  my  decided  opinion. 

'*  By  the  preceding  remarks  it  will  readily  be  imagined  that  instead 
of  retracting  and  reprehending  (from  further  experience  and  reflec- 
tion) the  mode  of  compensation  so  strenuously  urged  in  the  enclosures, 
I  am  more  and  more  confirmed  in  the  sentiment,  and  if  in  the  wrong, 
suffer  me  to  please  myself  with  the  grateful  delusion.  For  if,  beside 
the  simple  payment  of  their  wages,  a  further  compensation  is  not  due 
to  the  sufferings  and  sacrifices  of  the  officers,  then  have  I  been  mis- 
taken indeed. 

**  If  the  whole  army  have  not  merited  what  a  grateful  people  can 
bestow,  then  have  I  been  beguiled  by  prejudice,  and  built  opinion  on 
the  basis  of  error. 

*'  If  the  country  should  not  in  the  event  perform  everything  which 
has  been  requested  in  the  late  memorials  to  Congress,  then  will  my 
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belief  become  vain,  and  the  hope  that  has  been  excited  void  of  foun- 
dation. 

'^  And  if  (as  has  been  suggested  for  the  purpose  of  inflaming  their 
passions)  the  officers  of  the  army  are  to  be  the  only  sufferers  by  this 
resolution — if,  retiring  from  the  field,  they  are  to  grow  old  in  poverty, 
wretchedness  and  contempt — if  they  are  to  wade  through  the  vile 
mire  of  dependency,  and  owe  the  miserable  remnant  of  that  life  to 
charity,  which  has  hitherto  been  spent  in  honor,  then  shall  I  haTe 
learned  what  ingratitude  is  ;  then  shall  I  have  realized  a  tale  which 
will  embitter  every  moment  of  my  future  life.  But  I  am  under  no 
such  apprehensions.  A  country  rescued  by  their  arms  from  impend- 
ing ruin,  will  never  leave  unpaid  the  debt  of  gratitude. 

*'G.  WASHINGTON." 


IN  THE  UNITED  STATES  COURT  OF  CLAIMS. 

No.  846. 

Majob  Wm.  Riley's  Representatives  va.  The  Unitbd  States. 

Brief  of  the  United  States  Solicitor. 

By  resolution  of  October  21,  1780,  Oongress  promised  half  pay  for 
life  to  certain  officers  of  the  army. 

By  resolution  of  March  22,  1783,  Congress  gave  those  officers  the 
option  of  receiving,  instead  of  the  half  pay  for  life,  a  sum  equal  to 
five  years'  full  pay,  to  be  paid,  at  the  option  of  the  United  States, 
either  in  money  or  in  such  securities  as  were  given  to  other  public 
creditors,  bearing  interest  at  six  per  cent,  per  annum  : .  Provided,  that 
the  officers  of  each  State  line,  &c.,  should  make  their  election,  not  in- 
dividually, but  collectively,  and  signify  their  acceptance  or  refusal 
through  the  commander-in-chief,  in  case  of  those  under  his  immediate 
command,  or  in  other  cases  in  other  modes. 

The  officers,  with  very  few  exceptions,  demanded  and  received  com- 
mutation under  this  last  resolution.  The  heirs  and  legal  representa- 
tives of  some  of  them  now  demand  a  restatement  of  their  accounts,  in 
which  the  officers  are  to  be  credited  yearly,  for  their  lives,  with  half 
pay  and  interest  thereon ;  and,  per  contra^  to  be  charged  with  the 
market  value  of  the  securities  (commutation  certificates)  which  they 
received  under  the  resolution  of  March  22,  1783. 

Such  is  the  case  at  bar. 

In  this,  and  cases  depending  upon  the  same  principle,  which  are 
very  numerous,  the  deputy  solicitor  submits  a  general  argument,  ap- 
plicable to  the  positions  taken  by  the  different  counsel  thus  far  heard 
m  favor  of  the  petitioners,  and  does  not,  therefore,  profess  to  state  the 
points  made  in  any  particular  case. 

For  the  United  States  it  is  contended  : 

1.  That  the  acceptance  by  any  officer  of  the  commutation  offered  hy 
Congress  in  the  resolution  of  March  22, 1783,  was  an  accord  and  satis- 
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faction,  and,  in  law,  was  a  full  discharge  of  the  promise  contained  in 
the  resolution  of  October,  1780 ;  and,  though  not  necessary,  as  a 
legal  defence. 

2.  That  the  offer  of  commutation  made  in  the  resolution  of  March 
22,  1783,  did  not,  and  was  not  intended  to,  deprive  the  officers  of  the 
benefits  of  the  resolution  of  1780,  but  was  made  in  order  to  enable  the 
officers  to  relieve  themselves  from  the  odium  which  was  raised  against 
them  in  some  of  the  States,  as  the  recipients  of  pensions  from  the 
federal  government,  and  as  being  thus  distinguished  from  the  mass  of 
their  fellow-citizens. 

3.  That  the  certificates  given  them  were  worth  as  much  in  the 
market  as  the  half  pay  would  have  been,  and  were  worth  very  nearly, 
if  not  quite,  as  much  to  the  officers  who  did  not  desire  to  sell  them. 

I.  The  acceptance  of  commutation  was  a  valid  accord  and  aatisfaciion. 

An  accord  is  defined  by  Story  (Contracts,  §  982)  to  be  an  agreement 
between  two  parties  to  substitute  some  equivalent  in  satisfaction  of  a 
claim  due  from  one  to  the  other.  Such  an  agreement  must  be  advan- 
tageous, in  full  satisfaction,  certain,  and  perfectly  executed. 

It  is  needless  to  cite  authorities  to  show  that  the  payment  of  a  sum 
certain  before  the  day  when  due,  or  in  discharge  of  an  uncertain  and 
contingent  demand,  is  valid  by  way  of  satisfaction ;  and  that  the 
delivery  and  acceptance  of  a  negotiable  security  has  the  same  effect, 
unless  it  has  not  been  paid  and  be  delivered  up  when  suit  is  brought. 

In  this  case  the  agreement  between  the  officer  and  the  government 
had  all  the  requisites  enumerated  to  render  it  sufficient. 

It  was  advantageous ;  the  officer  obtained  a  sum  certain  for  a  con- 
tingent right.  He  received  something  before  he  was  entitled  to  any- 
thing, and  while  it  was  yet  uncertain  whether  he  would  ever  become 
entitled  to  anything. 

It  was  certain— consisting  in  the  present  delivery  of  a  public  negoti- 
able security. 

It  was  fvlly  executed;  the  officer  received  certificates  issued  by  the 
commissioner  of  army  accounts,  whiQh  was  as  high  a  species  of  security 
as  was  given  to  any  one. 

How  does  the  plaintiff  attempt  to  avoid  the  force  of  this  conclusion  ? 

He  alleges  that  the  resolution  of  1783  repealed  that  of  1780,  and 
the  officer  thus  was  compelled  to  receive  the  commutation  or  nothing. 

That  the  resolution  of  1780  was  not  repealed  in  legal  effect,  has  been 
decided  by  this  court  in  Baird's  case,  in  which  half  pay  for  life  was 
recovered  under  that  resolution. 

The  real  meaning  of  the  proposition,  however,  is  not  that  the  reso- 
lution of  1780  was  in  fact  repealed — for  they  are  now  seeking  to  ob- 
tain the  benefit  of  it  as  a  valid  subsisting  contract — but  that  Congress, 
by  the  resolution  of  1783,  repudiated  it,  or  declared  an  intention  not 
to  execute  it. 

No  such  intention  is  deducible  from  the  resolution  of  1783 ;  and 
that  Congress  did  not  suppose  such  to  be  its  operation  is  manifest  from 
the  resolutions  of  January  26  and  February  11,  1784,  and  March  8, 
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1785,  (lY  Journals,  331,  337,)  in  which  half  pay  claims  are  admitted 
to  be  subsisting  obligations. 

The  resolution  of  1 783  simply  provided  one  mode  of  discharging  the 
promise  made  in  1780.  It  gave  the  officers  the  choice  of  a  sum  in 
gross  in  lieu  of  the  yearly  annuity.  The  latter  was  to  be  taken  away, 
not  by  the  operation  of  the  resolution,  but  by  the  act  of  the  party  in 
accepting  the  new  terms  offered  by  it.  There  is  no  expression  in  the 
resolution  of  1783  indicating  an  intention  to  cut  off  the  half  pay  of 
any  officers  save  those  who  should  accept  the  half  pay.  The  ex- 
pression is  that  the  officers  '^  shall  be  entitled  to  receive*'  oommntar 
tion — not  that  they  shall  receive  it. 

But,  it  has  been  argued  that  this  acceptance  was  to  be  made  by  the 
lines  of  particular  States ;  that  the  acceptance  or  refusal  was  to  be, 
and  was,  determined  by  the  majority,  or  by  some  other  part  of  the 
officers  of  the  lines,  and  that  thus  the  majority  were  deprived  of  their 
rights  without  their  consent. 

The  answer  to  this  is  twofold  : 

First.  The  words  of  the  resolution  require  that  the  several  State 
lines  shall  act  collectively^  but  do  not  authorize  any  number  less  than 
the  whole  to  cast  the  vote  of  the  whole  line.  No  rule  of  law  has  been 
cited  for  the  petitioner  which  would  authorize  any  number  less  than  the 
whole  to  act  for  the  whole  in  this  matter.  Nor  has  any  case  been  cited 
in  which  the  Congress  of  the  Confederation .  sanctioned  such  a  con- 
struction of  the  resolution  of  1783.  If,  then,  any  part  of  a  State  line 
did  assume  to  act  for  the  whole,  it  may  be  admitted  that  the  non-con- 
senting officers  were  not  bound  by  it ;  and,  moreover,  that  the  act  of 
such  part  did  not  fulfil  the  conditions  of  the  resolution  so  as  to  entitle 
any  of  them  to  commutation.  But  this  only  shows  that  the  accepting 
officers  have  received  what  they  were  not  bound  to  receive  or  entitled 
to  receive.  The  effect  of  their  having  received  what  they  were  not 
bound  or  entitled  to  receive,  is  another  question. 

Second.  The  United  States  do  not  rely  upon  the  vote  of  the  lines 
or  their  collective  assent  to  bar  this  claim ;  we  rely  upon  the  act  of 
the  individual  officer  himself  in  accepting  the  commutation. 

The  resolution  of  March,  1783,  offered  to  each  officer  entitled  to 
half  pay  a  sum  in  gross  in  lieu  of  half  pay :  Provided^  that  no  officer 
should  receive  it  unless  the  State  line  to  which  he  belonged  had,  col- 
lectively, accepted  it.  This  is  the  substance  of  the  resolution.  In 
other  words,  the  resolution  enacted  that  the  officers  of  the  accepting 
lines,  and  they  only,  should  be  '*  entitled  to  receive"  the  commuta- 
tion. The  assent  of  the  line,  communicated  through  the  channel 
indicated,  was  a  condition  precedent,  on  which  depended  the  right  of 
each  officer  to  receive  commutation.  It  may  be  proper  here,  however, 
to  notice  the  fact,  that  although.the  resolution  provides  no  other  mode 
of  assenting  to  the  commutation  except  by  classes,  yet  the  acceptance 
of  many  individual  officers  was  communicated  to  Congress. — (See 
their  names,  IV  Journals,  p.  311.) 

Now,  the  officer  whose  right  to  half  pay  is  now  in  question,  went 
forward  under  the  resolution  of  March,  1783,  and  claimed  the  com- 
mutation, and  it  was  allowed  him.  This  was  his  individual  act,  an 
act  entirely  distinct  from  the  collective  act  of  the  line  ;  an  act  which  he 
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was  not  required  to  do,  and  which,  in  itself  was  perfectly  voluntary. 
He  thereby  admitted  that  he  was  one  of  those  who  were  entitled  to 
receive,  and  were  willing  to  accept,  commutation  in  lieu  of  half  pay. 
The  United  States  acted  upon  this  admission,  and  admissions  which 
have  been  acted  upon  by  others  are  conclusive  against  the  party 
making  them,  in  all  cases  between  him  and  the  party  whof^e  conduct 
he  has  thus  influenced.  This  class  of  admissions,  says  Greenleaf, 
(Evidence,  vol.  1,  sec.  27,)  '*  comprehends  not  only  all  those  declara- 
tions, but  also  that  line  of  conduct  by  which  the  party  has  induced 
others  to  act,  or  has  acquired  any  advantage  to  himself." 

It  is  obvious,  from  what  has  been  said,  that  the  only  real  ground 
on  which  this  claim  rests,  is  not  that  Congress  did  repeal  the  reso* 
lution  of  1780,  or  meant  to  do  so,  but  that  the  officer  believed  the 
resolution  of  1783,  and  the  proceedings  of  the  officers  of  his  line  under 
it,  barred  his  claim.  In  other  words,  that  he  accepted  the  commuta- 
tion under  a  mistake  of  law. 

The  cases  in  which  parties  have  been  held  not  to  be  concluded  by 
acts  done  under  mistake  of  law,  have  been  fully  collected  and  dis- 
cussed by  this  court  in  the  case  of  Sturgess,  Bennett  &  Co.  V8,  The 
United  States.  The  doctrine  has  been  affirmed  in  cases  where  the 
party  has  paid  money,  or  done  some  act  to  his  prejudice  under  the 
belief  that  he  was  compellable  by  law  to  do  so  ;  but  the  distinction 
between  those  cases  and  this  is,  that  here  he  has  obtained  an  advan- 
tage or  exercised  a  privilege  ;  and  this,  not  under  the  belief  that  he 
was  compellable  by  law  to  do  so,  but  under  the  belief  that  another 
right  had  been  taken  away  by  law,  and  that  the  thing  obtained  was 
all  that  he  could  secure  in  lieu  of  it.  He  was  perfectly  aware  that  he 
was  relinquishing  a  just  claim  to  half  pay  for  life,  but  he  thought  the 
claim  desperate,  and,  therefore,  accepted  the  substitute  offered.  No 
case  has  been  cited  for  the  claimants,  nor  is  any  known  in  which  a 
party  has  been  suffered  to  avoid  an  agreement  under  circumstances 
like  these,  upon  the  allegation  that  he  acted  under  a  mistake  of  law. 

It  has  also  been  said  that  Congress  did  not  fulfil  in  good  faith  the 
terms  of  the  resolution  of  March  22,  1783  ;  that  in  offering  specie  or 
securities  bearing  interest,  the  idea  was  held  out  that  the  securities 
should  be  equivalent  to  specie,  whereas  in  fact  they  were  worth  when 
issued  about  twelve  cents  in  the  dollar. 

In  answer  to  this  it  is  to  be  observed  that  Congress  did  not  under- 
take to  guarantee  the  market  value  of  the  securities  offered.  Con- 
gress kept  faith,  and^  where  the  holders  declined  to  fund  them,  paid 
the  certificates  in  full,  principal  and  interest. 

Some  misapprehension  appears  to  exist  upon  this  point,  as  to  the 
operation  of  the  funding  act  of  August  4, 179G,  because  under  it  these 
certificates  were  receivable  at  a  discount.  It  is  true  they  were  not 
received  under  that  act  at  their  nominal  value  ;  but  this  was  not 
because  they  were  considered  to  be  worth  less,  but  because  the  funded 
debt  would  be  worth  more.  It  was  expected  that  the  debt,  not  being 
redeemable  at  pleasure,  as  the  certificates  were^  would  very  soon  be 
much  above  par. — (See  Secretary  Hamilton's  Report,  American  State 
Papers,  Finance,  vol.  1.)  But  funding  under  the  act  of  1790  was 
entirely  optional  with  the  holders  of  the  certificates.     The  9  th  section 
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of  the  act  declares,  that  none  shall  be  prejudiced  by  decliniog  to  sub- 
scribe their  certificates ;  and  those  not  subscribed  were  paid  in  full. 

II.  The  intention  of  the  resolution  of  March  22,  1783,  was  not  to  take 
away  any  right  of  the  officers ^  but  to  give  them  an  additional  right  vd- 
uable  in  iisdf. 

It  has  been  said  that  Congress  drove  a  hard  bargain  with  the  offi- 
cers, taking  advantage  of  its  own  power  and  their  weakness  and 
necessities.     This  is  a  subject  that  ought  to  be  fully  understood  ;  and 

First,  as  to  the  circumstances  under  which  the  commutation  was 
oflTered. 

This  proposition  originated  with  the  army,  not  with  Congress. 
Congress  appears  to  have  been  perfectly  satisfied  with  the  half  pay 
system,  but  some  of  the  States  regarded  it  with  great  aversion.  They 
did  not  wish  to  see  their  military  officers  distinguished  from  the  mass 
of  citizens  by  being  the  pensioners  of  an  independent  power, — (See 
Letter  from  the  Council  of  Massachusetts,  IV  Journals  of  Congress, 
276,  and  Officers'  Memorial,  id.  page  206.)  The  States  at  this  time 
were  the  real  sovereigns  ;  Congress  was  a  mere  assembly  of  ambassa- 
dors. The  army  was  in  the  pay  of  tho  States  ;  the  officers  were  ap- 
pointed by  them,  though  commissioned  by  Congress.  Whatever 
Congress  might  resolve  was  of  no  effect  unless  concurred  in  by  the 
States ;  and  the  officers  of  those  States  in  which  the  half-pay  system 
was  regarded  with  aversion  must  have  felt  that  it  would  be  dangerous 
to  brave  public  sentiment  at  home,  relying  upon  no  other  support 
than  that  ot  Congress.  The  States  might,  as  Massachusetts  afterwards 
did,  on  this  account  withhold  their  quotas  from  the  common  treasury, 
and  in  this  way  at  least  might  render  the  resolution  a  dead  letter. 

Under  these  circumstances  the  officers  from  New  Jersey  and  the 
eastern  States  petitioned  for  a  sum  in  gross  in  lieu  of  half  pay  for  life, 
(lY  Journals,  206,)  and  Congress  passed  the  resolution  of  March  22, 
1783,  making  the  offer  of  commutation  ;  and,  read  "  by  the  light  of 
surrounding  circumstances,"  the  resolution  speaks  a  very  different 
language  from  that  attributed  to  it. 

It  declares  in  the  preamble  that  the  public  faith  is  pledged  to  the 
grant  of  half  pay.  It  then  proceeds  to  enact  that  the  officers  shall  be 
entitled  to  a  sum  in  gross  in  lieu  of  half  pay  for  life,  provided  that  the 
officers  shall  not  make  their  election  individually,  but  collectively,  by 
State  lines,  <fec.  The  object  of  this  provision  was  clearly  this:  the 
commutation  was  intended  to  obviate  the  objections  interposed  by  some 
States  but  not  felt  in  others  ;  and  therefore  the  question  of  commu- 
tation or  no  commutation  should  be  decided  according  to  States.  This 
still  more  clearly  appears  from  the  provision  made  for  officers  who 
had  previously  retired  entitled  to  half  pay ;  they  too  were  to  make 
their  election  collectively,  not  in  common  with  the  State  lines  to  which 
they  had  belonged,  but  collectively  in  the  States  in  which  they  resided. 

Congress  was  in  no  condition  to  make  hard  terms  with  the  officers. 
The  memorial  containing  the  demands,  of  which  commutation  was 
one,  was  at  first  treated  with  neglect  by  Congress  ;  and  it  was  on  this 
ground  that  the  anonymous  writer  of  the  famous  ^'  Newburgh  letters" 
endeavored  to  incite  the  army  to  mutiny. — (See  lY  Journals  of  Con- 
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gress,  page  206  to  212.)  General  Washington's  letter  to  Congress 
reporting  that  movement  and  the  measures  he  had  taken  npon  the 
occasion  was  dated  March  18,  1783,  and  four  days  after  the  resolution 
offering  commutation  was  passed.  It  was  a  time  of  most  imminent 
danger  to  the  republic ;  and  this  alone,  were  there  no  other  evidence, 
would  prove  that  CoDgress  could  not  have  intended  to  wrest  from  the 
officers  any  of  their  rights  or  to  do  them  any  injustice  whatsoever.  Some 
other  occasion  would  have  been  chosen  to  effect  such  a  design. 

Ill,  The  commutation  offered  was  a  fair  equivalent  for  the  half  pay. 

What  were  the  merits  of  the  commutation  as  a  money  transaction  ? 
For  a  life  annnity  of  $100  per  annum  Congress  offered  a  bond  of 
f  1,000,  equal  to  $60  per  annum  forever.  That  is,  the  officers  were 
allowed  to  choose  between  |100  per  annum  for  life  or  |60  per  annum 
forever.  The  security  for  payment  was  the  same  in  both  cases — the 
.faith  of  Congress.  The  commutation  certificates  are  decried  as  worth- 
less ;  but  the  question  is,  whether  it  was  not  as  good  as  the  half  pay, 
and  what,  then,  was  the  half  pay  worth?  If  the  market  value  of 
commutation  certificates  was  twelve  cents  in  the  dollar,  what  would 
the  half  pay  have  brought  in  the  market?  I  will  venture  to  say  that 
apon  commercial  principles,  and  to  be  sold  in  the  market,  the  commn- 
tation  was  worth  more  than  the  half  pay.  It  was  of  ascertained  valne 
and  negotiable,  while  the  half  pay  was  not  in  marketable  shape.  In 
all  public  securities,  as  well  as  private  obligations,  negotiability  in- 
creases their  value.  But  even  the  market  value  of  an  annuity — {.  c, 
its  value  to  those  who  wish  to  purchase  and  settle  themselves  upon 
such  a  support  for  life — is  no  criterion  of  its  value  to  a  number  of  men 
taken  collectively.  The  very  small  number  of  persons  in  the  com- 
munity who  purchase  annuities  for  themselves  gives  good  ground  to 
believe  that  very  few  of  the  officers  would  not  gladly  have  sold  their 
annuities  ut  a  price  far  below  the  commutation  offered.  The  old  and 
broken  in  health  could  not  expect  to  enjoy  it  long.  To  those  who  had 
families  to  provide  for  it  afforded  nothing  to  leave  behind  at  their 
death.  To  the  young  and  active  it  gave  no  capital  to  aid  them  in 
entering  into  a  new  business.  It  is  not,  therefore,  at  all  surprising 
that  the  annuity  was  relinquished  and  commutation  was  accepted  by 
the  lines  oi  all  the  States,  without  exception. 

But  another  circumstance  is  equally  conclusive  on  this  point. 
Pennsylvania  and  Virginia  had  anticipated  Congress  in  promising 
half  pay  for  life  to  the  continental  officers  of  their  own  lines.  In  those 
States,  and  in  some  others,  the  half-pay  system  was  regarded  with 
favor.  Why,  then,  did  the  officers  of  those  States — the  lines  collec- 
tively—accept the  commutation  in  lieu  of  half  pay?  Solely  because 
it  was  regarded  as  an  advantageous  pecuniary  arrangement ;  they 
could  have  had  no  other  motive  to  accept  it. 

Although  I  have  pursued  this  subject  further  than  the  legal  grounds 
of  defence  require,  yet  I  cannot  refrain  from  noticing  two  other  propo- 
sitions put  forward  by  the  claimants. 

They  offer  to  prove  that  their  officers  received  the  commutation  un- 
willingly.   If  their  own  voluntary  act  in  demanding  and  receiving  it 
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be  disregarded,  how,  after  rejecting  this  only  legal  evidence,  will  this 
court  determine  the  degree  of  reluctance  which  shall  indicate  an 
enforced  acceptance,  or  how  discriminate  between  those  who  received 
their  certificates  with  formal  protest,  verbal  remonstrance,  dissatisfied 
looks,  or  placid  submission  ?  What,  after  the  legal  test  is  set  aside, 
will  prove  the  act  to  have  been  involuntary  ? 

Again,  they  offer  to  credit  the  government  with  the  commutation 
certificate  at  market  price.  But  how  if  the  officers  held  on  to  it  and 
received  payment  in  full ;  or  if  they  surrendered  it  in  order  to  draw, 
as  some  did,  an  invalid  pension  ?  Are  the  careful  and  prudent  who 
held  their  certificates  to  be  charged  with  their  nominal  value,  while 
the  improvident  and  thriftless,  who  sold  theirs,  are  charged  with  only 
one-eighth  of  the  amount?  This  question  was  fully  considered  when 
the  measures  were  taken  for  funding  the  national  debt,  and  the  con- 
clusion was  then  reached,  which  upon  all  principles  of  law  and  equity 
is  inevitable,  that  the  assignees  or  holders  of  these  certificates  stood 
in  the  place  of  the  officers,  and  held  the  guarantee  of  public  faith 
which  had  been  given  to  the  latter.  The  certificates  were  paid  on 
that  ground,  and  thus  the  public  faith  pledged  to  the  officers  has  been 
redeemed,  and  they  have  been  paid  in  full. 

Again,  these  certificates  were  given  in  discharge  of  a  debt.  How 
are  the  former  holders  of  them  entitled  to  a  different  mode  of 
settlement  and  to  more  favor  than  has  been  shown  to  holders  of  all 
similar  certificates  for  debts  as  justly  due?  An  officer  having  re- 
ceived a  certificate  for  $2,400,  due  him  for  military  services,  sold  it  for 
$300,  and  it  is  now  proposed  to  pay  him  the  difference.  The  private 
soldier,  for  his  faithful  service  to  the  end  of  the  war,  received  a  cer- 
tificate for  $80,  and  sold  it  for  $10  ;  must  he  not  also  have  the 
difference  made  good  ?  Their  case  is  much  stronger  than  that  of  the 
officers.  The  officers  were  promised  securities,  and  securities  were 
given  them.  But  the  soldiers  were  promised  money,  and  money  was 
not  given  them  ;  they  got  certificates  only. 

But  it  is  immaterial  on  what  consideration  the  certificate  was  given; 
whether  the  debt  it  discharged  was  for  military  supplies  or  military 
services,  the  claim  had  been  liquidated  ;  and  the  man  who  furnished 
flour  has  as  fair  a  claim  before  this  court  for  the  agreed  price  of  his 
flour  as  the  man  who  wielded  the  sword  or  musket  has  for  the  agreed 
price  of  his  service  ;  and  if  either  is  indemnified  for  the  depreciation 
of  the  certificate  given  him,  by  no  principle  of  justice  can  it  be  with- 
held from  the  other. 

As  this  claim  has  been  so  strongly  urged  as  one  of  extraordinary 
merit,  it  has  been  discussed  without  alluding  to  the  fact  that  it  is 
barred  by  limitation  under  the  resolutions  of  November  2,  1785,  (4 
Journals,  603,)  and  July  23, 1787,  (id.,  762,)  and  the  act  of  February 
12,1793,  (1  Stat.,  301.) 

JOHN  D.  Mcpherson, 

Deputy  SolicUoT, 
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IN  THB  COURT  OP  CLAIMS, 


May  31,  1859. 


James  H.  Rbilt,  Administrator  op  William  Rbily,  w.  The  United 

States. 

LoRiNG,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  alleges  that  his  intestate,  William  Beily,  was  com- 
missioned as  first  lieutenant  in  the  army  of  the  revolution  on  the  10th 
day  of  December,  1776  ;  that  he  was  commissioned  as  captain  to  take. 
rank  from  the  15th  of  October,  1777  ;  that  he  served  to  the  end  of  the 
war,  when  he  retired  with  the  brevet  rank  of  major  ;  and  that  he  died 
on  the  8th  July,  1824. 

These  allegations  are  not  controverted  ;  and  it  further  appears  that 
the  half  pay  for  life,  to  which  Major  Reily  was  entitled  under  resolve 
of  21st  October,  1780,  was  commuted  for  full  pay  for  five  years  under 
the  act  of  22d  March,  1783,  and  that  commutation  certificates  were 
issued  to  him  which  were  funded  under  the  act  of  August  4,  1790. 
(pp.  7,  8.) 

The  petitioner  claims — 

Item  Ist,  The  full  amount  of  half  pay  for  life  which  accrued  to  his 
intestate,  Wm.  Reily,  from  the  year  1783,  the  close  of  the  war,  until 
the  8th  of  July,  1824,  the  period  of  his  death. 

Item  2d,  Interest  on  said  half  pay  as  the  payments  became  due. 

Itein  Zd.  Interest  on  the  aggregate  amount  of  said  half  pay  and  the 
interest  above  specified,  from  the  said  8th  of  July,  1824,  the  period  of 
Wm.  Reily's  death,  deducting  from  the  whole  amount  claimed  $2,400 
for  the  said  commutation  certificates  with  the  interest  paid  on  them 
by  the  United  States. 

By  his  first  item  of  claim  (viz :  the  half  pay  for  Major  Reily)  the 
petitioner  proposes  to  set  aside  and  annul  the  commutation  of  half 
pay  for  five  years'  full  pay  made  by  the  United  States  with  Captain 
Ileily  under  the  resolution  of  22d  March,  1783 ;  but  the  petitioner 
has  shown  no  right  or  authority  to  do  this. 

By  the  resolution  of  March  22, 1783,  Congress,  recognizing  the  right 
of  the  officers  of  the  army  to  half  pay  for  life,  proposed  to  them  to  ex- 
change such  half  pay  for  five  years'  full  pay  in  money  or  securities  as 
Congress  should  find  most  convenient.  This  was  a  proposal  to  change 
an  annuity  for  a  gross  sum  immediately  available. 

It  is  alleged  that  the  bargain  was  an  unfair  one.  It  is  answer 
enough  to  say,  that  it  was  made,  as  the  act  recites  and  history  shows, 
on  the  solicitation  and  memorial  of  '^  officers  of  the  line,"  and  was 
adopted  by  a  very  large  majority  of  the  officers  of  the  lines  of  the 
several  States  with  whom  its  adoption  was  optional.  They  certainly 
were  competent  to  judge  of  their  own  interests.  Then  on  its  face  the 
proposition  gives  to  the  officers  the  advantage  of  an  immediate  and 
certain  sum  over  future  and  contingent  instalments.     In  the  words  of 
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the  deputy  solicitor,  '[  the  officer  obtained  a  sum  certain  for  a  contin- 
gent right.  He  received  something  before  he  was  entitled  to  any- 
thing, and  while  it  was  yet  uncertain  whether  he  would  ever  become 
entitled  to  anything." 

Then  it  is  said  that  the  right  to  half  pay  for  life  was  an  individaal 
vested  right,  and  could  not  be  divested  from  any  officer  without  his 
individual  assent ;  that  the  individual  assent  of  the  officers  was  not 
given  to  the  compromise,  and  that  therefore  it  is  void,  and  that  the 
act  of  the  21st  October,  1'780,  is  in  full  force  and  its  obligation  entire. 

The  act  of  22d  March,  1783,  stipulated  "  provided  it  be  at  the  op- 
tion of  the  lines  of  the  respective  States,  and  not  of  officers  individually 
in  those  lines  to  accept  or  refuse  the  same."  Admitting  that  this  put 
it  in  the  power  of  the  majority  of  the  officers  of  each  line  to  bind  the 
minority,  yet  this  would  not  avoid  the  act  as  to  the  ccssenHng  mafority, 
or  give  to  any  officer  of  the  majority  a  right  to  object  to  it ;  and  after 
having  obtained  its  benefit  and  used  the  certificates  of  commutation, 
and  so  received  his  five  years'  full  pay,  to  then  resume  and  reclaim 
his  right  to  half  pay.  In  technical  language,  the  proviso  did  not 
make  the  act  void,  but  voidable  only  at  most,  and  voidable  only  by 
those  individuals  who  did  not  assent  to  it^  and  who  belonged  to  the 
minority  overruled  in  its  adoption. 

But  there  is  not  a  particle  of  evidence  in  the  case  that  Major  Reily 
belonged  to  that  minority.  On  the  contrary,  the  evidence  is,  that  the 
commutation  certificates  issued  to  him  were  received  by  him  and  used 
by  him.  This  is  all  the  action  on  his  part  that  is  shown  or  suggested, 
and  from  it  the  inference  is  that  he  assented  to  the  commutation.  It 
was  alleged  that  the  commutation  was  accepted  by  the  officers  because, 
in  their  helplessness  and  destitution,  they  could  not  do  otherwise, 
'*  To  vouch  this  is  no  proof;"  and  it  certainly  is  not  true  as  to  the 
majority  of  the  officers  of  each  line,  who  voted  for  the  commutation 
when  the  option  was  given  to  them..  And  the  evidence  is,  that  Major 
Keily  belonged  to  that  minority  ;  for  on  the  question  to  which  of  two 
bodies  of  men  a  person  belonged,  the  legal  presumption  is  necessarily 
in  favor  of  the  larger  body  by  the  force  of  numbers  ;  between  a  thou- 
sand and  a  hundred  it  is  more  likely  th»t  an  individual  was  one  of 
the  thousand  than  that  he  was  one  of  the  hundred,  by  the  ratio  of  the 
former  to  the  latter  number.  On  the  evidence,  therefore,  the  conclu- 
sion is,  that  Major  Reily  freely  elected  the  commutation  ;  and  it  is  to 
be  remembered  that  he  lived  forty  years  after  the  commutation  was 
made,  and  that  it  is  not  shown  that  he  ever  complained  of  it  or  put 
forth  any  claims  like  those  adduced  here  by  his  representatives. 

The  transaction  of  the  commutation  of  half  pay  for  life  for  full  pay 
for  five  years  is  executed  and  past,  and  has  been  completely  acted 
upon  by  the  parties  to  it^  and  since  then  more  than  half  a  century  has 
elapsed  ;  in  these  circumstances  the  legal  presumption  is,  '*  omnia  rite 
acta,'*  and  he  who  in  any  individual  case  seeks  to  rebut  this  presump- 
tion, and  to  disturb  this  time-sealed  transaction,  must  put  in  proof 
the  averments  necessary  for  such  a  purpose,  before  a  judicial  tribunal; 
and  it  is  not  enough  to  adduce,  as  here,  an  act  which  at  the  most  was 
voidable  only,  by  certain  persons,  and  of  which  Major  Reily  might 
Jhave  camplainedj  had  he  not  been  otherwise  minded. 
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It  is  said  that  the  compromise  was  not  fairly  executed  by  the  United 
States  because  the  commutation  certificates  given  were  not  ^^  money  or 
securities ;"  they  were  not  ^^ money j"  but  they  were  ^^securities''  in 
the  sense  in  which  that  word  was  used  in  the  act  of  22d  March,  1783; 
they  were  the  promise  of  the  United  States  legally  certified,  carrying 
the  credit  of  the  nation  and  negotiable.  No  one  could  have  under- 
stood by  the  word  *'  securities"  in  the  act,  paper  endorsed  or  secured 
by  mortgages  of  property,  or  anything  else  but  what  was  given.  It 
is  true  that  these  "  securities"  were  nut  based  on  any  special  fund  ; 
but  there  was  no  specification  or  proposition  in  the  contract  that  they 
should  be.  It  is  also  true  that  the  certificates  when  issued  were  worth 
in  the  market  less  than  their  par  value,  but  that  was  because  the 
credit  of  the  United  States  was  then  bad,  and  their  payments  uncer- 
tain ;  but  this  is  as  true  as  to  the  half  pay  as  to  the  commutation  for 
which  the  half  pay  was  gi<^en,  and  a  circumstance  common  to  both  is 
immaterial  in  reference  to  the  exchange  of  one  for  the  other. 

These  and  many  other  considerations  like  these,  such  as  the  press- 
ing necessities  of  the  officers  of  the  army,  the  depressed  condition  and 
clouded  prospects  of  the  country  at  the  time,  and  its  subsequent  and 
present  wealth  and  power,  have  been  urged  upon  the  court  in  the 
course  of  the  argument  for  the  petitioner.  Such  considerations  may 
belong  to  the  discretion  of  Congress,  but  they  have  no  place  here,  and 
cannot  take  the  place  of  legal  evidence  in  establishing  a  debt  due  from 
the  United  States  to  the  petitioner. 

The  act  of  funding  the  commutation  certificates  was  optional  with 
their  holders,  and  cannot  be  the  ground  of  claim  against  the  United 
States. 

On  the  whole  case,  we  are  of  opinion  that  the  petitioner  has  failed 
to  show  any  right  to  the  half  pay  he  claims  ;  and  that,  consequently, 
he  is  not  entitled  to  interest  on  it,  or  to  any  part  of  the  relief  he 
prays  for. 


36th  Congbbes,  )  HOUSE  OF  REPRESENTATIVES.  J  Rbp.  C.  C. 
Ist  Session.      J  {    No.  236. 


::c---r: 


J.  W.  DEEBLE. 


Febeuaxt  11,  1860. — ^Beported  from  the  Court  of  Claims ;  committed  to  a  Committee  of 

the  Whole  Houae,  and  ordered  to  be  printed. ' 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorahle  the  SencUe  and  Home  of  Bepreseniativea  of  the  United 

States  in  Congress  assembled  : 

The  Court  of  Claims  respectfully  presents  the  following  documents 

as  the  report  in  the  case  of 

J.  W.  DEEBLE  vs.  THE  XJNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documentary  evidence  submitted  by  the  claimant  and  trans- 
mitted to  the  House  of  Representatives. 

3.  Claimant's  brief. 

4.  United  States  Solicitor's  brief. 

5.  Opinion  of  the  court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r     ^  n  seal  of  said  court  at  Washington,  this  5th  day  of  December, 

SAMUEL  H.  HUNTmaTON, 

Ohitf  Clerk  Court  of  Claims. 


To  the  honorable  Cofirt  of  Claims: 

I  claim,  and  respectfully  ask  to  be  allowed,  the  following  account: 

For  services  as  temporary  clerk  in  the  office  of  the  Auditor  of  the 
Treasury  for  the  Post  Office  Department,  from  May  13  to  31, 1851, 
inclusive,  at  $1,000  per  annum,  $52  05. 

A  practice  prevailed  at  this  office  of  employing  temporary  clerks 
and  paying  them  from  the  contingent  fund,  or  a  fund  appropriated  by 
Congress  for  ''extra  clerk  hire." 

I  was  employed  by  the  Auditor  to  perform  certain  duties,  with  the 
promise  that  I  should  be  paid  for  the  same  out  of  the  appropriation 
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expected  from  Congress  for  ^' extra  clerk  hire."  When  the  appro* 
priation  was  made  it  was  less  than  he  expected,  and  my  claim  could 
not  be  met  after  paying  others  of  prior  date  And  although  present- 
ed several  times,  it  was  always  laid  aside  for  want  of  lunds.  No 
farther  action  has  been  had  upon  it  for  the  following  reasons : 

The  present  Auditor  was  in  no  way  connected  with  the  matter, 
and  I  aid  not  suppose  he  would  be  likely  to  think  himself  author- 
ized to  pay  it.  And  further,  the  appointment  of  such  a  court  as  that 
composed  by  your  honors  was  then  being  agitated^  with,  as  I  sap- 
posed,  a  strong  probability  of  its  being  made;  and  I  thought  I  should 
be  more  likely  to  have  it  attended  to  by  it  than  by  Congress. 

The  accompanying  letter  of  the  present  Auditor  will  show  that  I 
performed  the  work  and  was  not  paid  therefor. 

Very  respectfully, 

J.  W.  DEEBLE. 

Georgetown,  June  9,  1855. 


Washington  Co.,  D.  C,  as: 

June  6,  1855. 

Personally  appeared  before  me,  a  justice  of  the  peace  for  the  county 
aforesaid,  J.  W.  Deeble,  who  signed  the  aforesaid  paper,  and  made 
oath  that  all  he  herein  states  is  true  to  the  best  of  his  knowledge  and 
belief. 

Sworn  to  before  me. 

J.  N.  FEARSON,  J.  P. 


Georgetown,  March  13, 1855. 

Dear  Sir  :  I  commenced  work  in  your  office,  under  your  immediate 
predecessor,  May  13,  1851,  and  received  my  first  pay  the  last  of  June 
following,  which  was  for  that  month  only.  I  should  like  to  have 
these  facts  given  me  with  your  official  sanction.  Will  you,  therefore, 
favor  me  with  a  statement  of  the  time  that  I  served  in  your  offiee 
without  compensation.  Mr.  Tastet  and  Mr.  Offut  can  satisfy  you  as 
to  the  correctness  of  the  above  statement. 

Very  respectfully,  yours,  &c. 

J.  W.  DEEBLE. 
Wm.  F.  Phillips,  Siasth  Auditory  dkc. 


Am)iT0R'8  Office  for  Post  Office  Department, 

March  16,  1855. 

Sir  :  The  books  of  this  office  prove  the  correctness  of  your  state- 
ment above,  and  show  that  you  were  employed  in  the  office  from  the 
13th  to  the  31st  of  May,  1851,  inclusive,  and  received  no  compensa- 
tion therefor. 

Very  respectfully, 

WM.  F.  PHILLIPS,  AudUor. 
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III; 
c7.  W.  DeebU  to  Deputy  Solicitor. 

Gborgbtown,  D.  C,  December  28, 1857. 

Dear  Sir  :  Yours  of  the  15th  came  duly  to  hand.  It  contained  the 
£r8t  intimation  I  had  of  any  order  having  been  made  by  the  court.  I 
did  not  suppose  that  it  was  material  to  prove  the  contract  between  my- 
•Belf  and  the  Auditor,  having  shown  that  the  government  had  had 
my  services  and  had  mcule  me  no  compensation  therefor,  while  it  had 
no  claim  upon  me  for  such  services.  I,  however,  immediately  upon 
the  receipt  of  your  note,  addressed  a  letter  to  both  the  gentlemen  who 
£11  the  offices  of  Auditor  and  chief  cderk ;  but  not  being  certain  of 
^heir  present  post  offices,  they  may  not  have  received  theoiy  as  I  have 
had  no  answer  from  either  of  them.  I  supply,  as  well  as  I  can,  the 
place  of  their  answers.  I  have  proourea  the  enclosed  certificates, 
which,  together  with  this  letter  and  the  papers  in  my  case,  I  will 
thank  you  to  submit  to  the  court.  Mr.  Tastet  says  that  he  will,  ^ 
neceaaary,  make  oath  to  what  he  says. 

Upon  these  I  must  rest  my  case^  unless  I  should  hear  from  the  gen- 
tlemen above  referred  to  before  the  court  takes  action  upon  it. 
Very  respectfully,  yours,  &c., 

J.  W.  DEEBLE. 

Jno.  D.  MoPhbrson,  Esq. 


IV. 

Certijicafea  of  N.  Tastet  and  H.  StUer. 

Post  Office  Department, 
Sixth  Auditor's  Office,  December  28,  1857. 

This  is  to  certify  that  Mr.  J.  W.  Deeble  occupied  with  me  the  same 
room  at  the  time  he  performed  the  work  for  which  he  now  claims  oom- 

Sensation.  I  know  that  the  gentleman,  whose  work  Mr.  Deeble  was 
oin^,  had  left  the  office  to  return  no  more,  and  I  was  under  the  im- 
pression that  Mr.  D.  was  to  have  been  paid  ;  and  according  to  the  best 
^f  my  recollection  the  pay  clerk,  G.  J.  Ball,  said  he  should  be  paid 
when  he  had  funds.  The  work  was  performed  between  the  13th  and 
^Ist  May,  1851,  inclusive. 

N.  TASTET. 

My  recollection  of  this  matter  agrees  with  the  above  statement,  I 
beng  an  occupant  of  the  pay  clerk's  room. 

HENDEESON  SDTEB. 


V. 

(?.  J.  Bal  to  J.  W.  Deeble. 

Farm  near  Erie,  Deamber  30, 1857. 

i)EAE  Sir  :  I  have  your  favor  of  date  the  18th  inst.    You  entered 
tipon  duty  in  the  sixth  Auditor's  office.  Post  Office  Department,  under 
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Mr.  Farrelly,  in  the  spring  of  1851,  at  a  time  when  I  was  ahsent. 
On  my  return  I  found  you  at  work  in  the  office.  The  precise  under- 
standing you  had  with  the  Auditor  I  do  not  know,  although  I  well 
rememher  you  were  for  a  time  employed  and  paid  as  a  temporary 
clerk.  For  all  the  service  you  rendered^  and  your  services  were 
necessary,  I  supposed  you  would  be  paid. 

Mr.  Farrelly  will  doubtless  remember  the  agreement  he  made  with 

you  at  the  time  he  set  you  at  work^  and  will  be  more  able  to  serve 

you.     Most  cheerfully  would  I  aid  you  to  secure  your  claim,  but  it  ia 

not  in  my  power  to  testify  to  the  precise  understanding  had  with  yon. 

Very  truly,  your  friend, 

GIDEON  J.  BALL. 

J.  W.  Dbbble,  Esq. 


VI. 

Georgetowk,  D.  0.)  January  4,  1858. 

Dear  Sir  :  The  enclosed  letter  from  G.  J.  Ball,  Esq.,  has  just  been 
received.  If  not  too  late,  you  will  oblige  me  by  placing  it  with  my 
other  papers.  Mr.  Ball  is  mistaken,  however,  in  one  particular,  as 
is  shown  by  Auditor  Phillip's  certificate,  in».,  that  I  was  "  for  a  time 
employed  and  paid  as  a  temporary  clerk."  The  only  services  I  per- 
formed as  a  temporary  clerk  were  those  for  which  I  claim  conapensa- 
tion  now.  I  entered  upon  duty  as  a  permanent  clerk  on  the  1st  June, 
and  only  received  pay  from  that  time. 
Very  respectfully,  &c., 

J.  W.  DEEBLE. 
Jno.  D.  McPherson,  Esq. 

Deputy  Solicitor  Court  of  Olaima. 


IN  THE  COURT  OP  CLAIMS. 

No.  7. 
J.  W.  Deeblb  v8.  The  United  States. 

This  is  a  claim  for  services  -rendered  the  government  of  the  United 
States,  in  the  Auditor's  oflSce  for  the  Post  Office  Department,  from 
the  13th  to  31st  May,  1851,  inclusive,  as  stated  in  petition,  pase  2. 

The  facts  in  the  case  are  helieved  to  be  sufficiently  proved  by  the 
letter  of  ex-Auditor  Phillips,  page  3,  that  I  was  ^^employed  in  the 
office^"  s,nd^  ^received  no  compensation  therefor;"  but  reference  is  further 
made  to  the  letter  of  Gideon  J.  Ball,  late  chief  clerk,  (who  was  also 
pay  clerk,  and,  in  the  absence  of  the  Auditor,  acted  in  his  stead,) 
who  states  that  my  ^  ^services  were  necessary  y"  and  that  he  *  ^supposed*' 
I  "«Wd  be  paidy'  (page  T;)  which  supposition  he  would  not  have- 
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entertained  had  it  not  been  the  practice  of  the  office  to  emploj  and 
pay  extra  clerks. 

BespectfuUy  submitted  without  further  argument,  by 

J,  W.  DEEBLE. 

Georgetown,  D.  C,  July  26, 1859. 


IN  THE  COURT  OF  CLAIMS. 

J.  W.  Debble  v8.  The  United  States, 

SOUCTTOB'S  BRIEF. 

Claim  for  services  as  an  extra  derk  in  the  office  of  the  Sixth  Auditor^ 

MATERIAL  AVERMENTS  IN  THE  PETITION. 

1.  That  plaintiff  was  employed  by  the  Sixth  Auditor  as  an  extra 
clerk,  to  be  paid  out  of  an  appropriation  expected  to  be  made  by 
Congress. 

2.  That  he  served  from  the  13th  to  the  30th  of  May,  1851,  at  the* 
rate  of  $1,000,  and  claims  $52  05. 

3.  That  the  approprii^tion  by  Congress  was  less  than  was  expected, 
and  was  exhausted  by  older  claims.     (Petition,  Record,  p.  2.) 

FACT3  AS  UNDERSTOOD  BT  THE  SOLICITOR, 

1.  The  plaintiff  served  in  the  Sixth  Auditor's  office  from  the  13tb 
to  the  30  th  of  May,  1851,  for  which  he  was  not  compensated,  but  wa» 
paid  for  his  subsequent  services. 

The  plaintiff  stated  in  a  letter  te  Auditor  Phillips:  '^I  commenced 
work  in  your  office,  under  your  immediate  predecessor.  May  13, 1851, 
and  received  my  first  pay  on  the  last  of  June  following,  which  was- 
&r  that  mouth  only." 

The  Auditor  replies:  **The  books  of  this  office  prove  the  correct- 
ness of  your  statement,  and  show  that  you  were  employed  in  the  officet 
from  the  13th  to  the  30th  of  May,  1851,  inclusive,  and  received  no- 
compensation  therefor."     (Record,  p.  3.) 

2.  There  is  no  evidence  of  the  agreement  between  the  plaintiff  and 
the  Auditor  in  office  at  the  time  of  the  rendition  of  the  service  for 
which  pay  is  claimed. 

3.  Ex-Auditor  Farrelly  has  not  been  called  upon  to  testify,  while- 
he  alone  could  state  what  agreement  he  actually  made. 

4.  There  is  no  appropriation  out  of  which  the  plaintiff  could  then 
or  can  now  be  paid,  and  no  law  authoriziug  his  employment. 

5.  That  the  only  appropriation  made  to  pay  for  extra  clerk  hire  in 
the  Sixth  Auditor's  office  was  by  the  act  of  the  3l8t  of  August,  1852, 
which  act  is  prospective,  and  not  retrospective,  and  in  its  terms  ap- 

Elies  to  a  particular  service,  which  the  plaintiff  has  not  shown  that 
e  in  fact  performed.    That  provision  is  as  follows:     (10  U.  S.  L» 
p.  78.) 


V  X    W.    DEEBLE. 

"For  the  temporary  employment  of  additional  clerks  in  tbe  Audi- 
tor's office  of  the  Treasury  for  the  Post  Office  Department,  to  compute 
postmasters'  commissions,  rendered  necessary  by  the  act  of  Congress 
reducing  the  rates  of  postage,  two  thousand  dollars." 

LBOAL  PROPoernoNS. 

FiBST. — Tht8  18  not  a  case  toithin  the  jurisdiction  of  this  court. 

The  petition  concedes  there  was  no  law  authorizing  the  employment' 
of  the  plaintiff.  Without  such  a  law  the  Auditor  could  not  employ. 
He  was  not  authorized  to  contract  a  debt  for  clerk  hire.  Having  no 
«uch  authority,  then  he  could  not  contract.  It  follows  that  there 
could  be  no  contract,  express  or  implied.  It  is  not  pretended  that 
there  is  a  law  of  Congress  applicable  t  >  this  case,  nor  that  there  is  a 
rule  or  regulation  of  the  Post  Office  or  Treasury  Department  having 
any  bearing.  In  the  absence  of  these  grounds  of  claim,  there  is 
nothing  for  this  claim  to  rest  upon  within  the  jurisdiction  of  this 
eourt.  There  is  no  law  of  Congress,  no  rule  or  regulation  of  a  de- 
partment, nor  any  promise,  express  or  implied,  Hence  it  is  not  a 
case  upon  which  this  court  can  act  under  the  law  conferring  its  juris- 
diction.    On  this  ground,  if  no  other,  this  case  must  be  dismissed. 

Sboond. — The  plainiif  ia  not  legally  entiUed  to  the  oompensaium 
claimed. 

There  was  no  law  authorizing  the  employment  of  the  plaintiff,  and 
of  course  none  promising  or  authorizing  payment.  The  plaintiff,  in 
his  petition,  virtually  admits  this  when  he  says  he  was  promised  paj 
out  of  the  appropriation  expected  to  be  made  by  Congress.  He  also 
admits  that  Congress  did  not  make  as  large  an  appropriation  as  was 
expected,  and  that  older  claimants,  who  were  entitled  to  a  preference, 
exhausted  the  fund.  The  real  bargain  is  not  proved ;  but,  as  stated 
by  the  plaintiff,  the  promise  was  conditional,  and  the  condition  has 
not  been  fulfilled  so  as  to  entitle  him  to  what  he  demands.  By  his 
account  of  the  matter,  he  is  not  entitled  to  anything,  because  Congress 
has  not  made  the  provision  contemplated. 

But  he  has  another  difficulty  to  encounter,  concerning  which  he  has 
neither  made  averment  nor  proof.  He  has  neither  averred  nor  proved 
that  the  Auditor  had  power  or  authority  to  make  the  arrangement 
which  he  avers^  or  any  other.  The  Auditor  had  no  warrant  in  law 
to  make  any  bargain  whatever  relative  to  employing  clerks.  Those 
having  salaries  obtained  their  appointment  from  the  Secretary  of  the 
Treasury.     The  Auditor  could  not  appoint  or  employ  one  at  all. 

It  follows,  that  if  he  did  so,  he  acted  wholly  without  authority. 
He  could  not  bind  the  government  or  any  one  else  but  himself.  His 
acts  were  a  nullity,  and  can  lay  no  fouidation  for  a  recovery. 

A  great  principle  is  here  involved.  It  is  this :  Can  an  officer  of  the 
government,  without  authority  of  law,  and  without  an  appropiration 
enter  into  a  contract  to  bind  the  government  so  as  to  mase  it  respon- 
sible in  law,  in  this  court  or  elsewhere,  for  the  payment  of  money. 
If  he  can  for  one  dollar,  he  can  do  so  for  millions — for  every  dollar 
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in  the  treasury.  The  adoption  of  snch  a  principle  would  lead  to  the 
worst  of  consequences.  But  such  a  rule  cannot  find  favor  in  or  be 
adopted  by  this  court.  When  a  plaintiff  makes  a  claim  upon  the 
treasury,  he  must  show  himself  legally  entitled  to  it.  He  must  estab* 
lish  his  right  by  showing  that  the  agent  of  the  government  with 
whom  he  contracted  had  power  to  make  the  contract  set  up.  This 
the  plaintiff  has  not  even  attempted  to  do.  He  fails  to  prove  the  ne- 
cessary affirmative,  and  his  case  must  therefore  fail. 

It  is  quite  probable  that  the  real  fact  is,  that  the  plaintiff  went  to 
work,  and  was  to  run  the  risk  of  an  appropriation  out  of  which  he 
could  be  paid.  Farrelly  would,  probably,  have  so  stated  if  he  had 
been  called  upon  to  testify.  But,  however  that  may  be,  the  plaintiff 
cannot  recover,  because,  if  his  petition  is  true,  he  worked  under  a 
condition  which  has  never  been  fulfilled.  But  if  the  agreement  had 
been  unconditional,  it  was  wholly  unauthorized  by  law,  and  therefore 
null  and  void.     In  either  case  he  cannot  recover. 

We  do  not  know  what  passed  between  him  and  the  Auditor  at  the 
time.  It  may  have  been  of  a  character  to  have  imposed  upon  the 
latter  a  moral  obligation  to  use  sutable  exertions  to  obtain,  at  a 
fnture  day,  an  appropriation  out  of  which  the  former  could  be  paid. 
He  may  have  maue  such  exertions,  and  been  refused  upon  the  very 
ground  that  Congress  would  not  sanction  the  mode  of  doing  business 
which  had  been  resorted  to.  However  all  this  may  be,  in  no  aspect 
in  which  we  can  view  the  case  can  there  be  any  possible  ground  for 
saying  that  a  legal  claim  exists.  If  the  Auditor  performed  his  prom* 
ise  to  the  plaintiff,  the  latter  can  have  no  cause  of  complaint;  but  if 
he  did  not,  it  is  a  matter  between  them,  with  which  the  United  States 
liave  nothing  to  do,  and  which  cannot,  upon  any  reasonable  principle, 
lay  the  foundation  to  a  legal  demand. 

R.  H.  GILLET, 

Sdiciior. 

Dated  August  29,  1869. 


in  the  goubt  of  claiks. 

November  28, 1859. 
J.  W.  Dbeblb  v8.  The  XJnixbd  States. 

ScABBAUOH,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  claims  $52  05  for  services  as  a  temporary  clerk  in 
the  office  of  the  Auditor  of  the  Treasury  for  the  Post  Office  Depart- 
ment from  the  13th  to  the  Slstday  of  May,  A.  D.  1851,  inclusive, 
at  $1,000  per  annum.  He  alleges  that  he  was  employed  by  the 
Auditor  to  perform  certain  duties  with  the  promise  that  he  should  be 
paid  therefor  out  of  the  appropriation  by  Congress  for  "extra  clerk 
nire;"  that,  when  the  appropriation  was  made,  it  was  less  than  he 
expected,  and  the  petitioner's  claim  could  not  be  met  after  paying 
others  of  a  prior  date ;  and  that  although  it  was  presented  several 
timeS|  it  was  always  laid  aside  for  the  want  of  funds. 
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'  It  appears  from  the  certificate  of  the  Sixth  Auditor  that  the  hooks 
of  his  office  show  that  the  petitioner  was  employed  therein  from  the 
13th  to  the  Slst  day  of  May,  inclusive,  and  received  no  compensatioE 
therefor. 

The  act  of  Congress  of  August  23,  A.  D.  1842,  which  is  still  in 
force,  provides  as  follows :  '^That  no  extra  clerk  shall  he  employed 
in  any  department,  hureau,  or  office,  at  the  seat  of  government,  ex- 
cept during  the  session  of  Congress,  or  when  indispensably  necesBary 
to  enable  such  department,  bureau,  or  office  to  answer  some  call  made 
by  either  house  of  Congress  at  one  session  to  be  answered  at  another, 
and  not  then  except  by  order  of  the  head  of  the  department  in  which, 
or  in  some  bureau  or  office  of  which,  such  extra  clerk  shall  he  em- 

Sloyed ;  and  no  extra  clerk  for  copying  shall  receive  more  than  three 
ollars  per  day,  or  for  any  other  service  more  than  lour  dollars  per 
day,  for  the  time  actually  and  necessarily  employed."  (5  Stat.  atL., 
ch.  202,  §15,  p.  526.) 

The  petitioner  neither  alleges  nor  proves  that  he  was  employed 
during  the  session  of  Congress ;  or  that,  when  he  was  employed,  an 
extra  clerk  was  indespensably  necessary  to  enable  the  Sixth  Auditor's 
bureau  to  answer  a  call  made  by  one  of  the  houses  of  Congress  at  one 
session  to  be  answered  at  another.  Unless  he  was  employed  under 
the  one  or  the  other  of  these  alternatives,  his  employment  was  un- 
authorized by  law. 

Our  opinion  is,  that  the  petitioner  has  not  shown  that  he  is  entitled 
to  relief. 


36th  CoNGRffis, )  HOUSE  OP  REPRESENTATIVES.  J  Rbp.  C.  0. 
Ist  Session.     )  I  No.  237. 


STEPHEN  PLEASONTON'S  EXECUTOR,  w.  THE   UNITED 

STATES. 


Fbbkuart  11,  1860  —-The  Court  of  Claimis  submitted  the  following  report ;  which  was 
committed  to  the  Committee  of  the  Whole  House,  and  ordered  to  be  printed. 


The  Coubt  of  Claims  submitted  the  following 

REPORT. 

Th  the  honorcMe  the  Senate  and  House  of  Bepresentaiives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  ot 

STEPHEN  PLEASONTON'S  EXECUTOR,  vs.    THE  UNITED 

STATES. 

1.  The  petition  of  the  claimant,  with  letters  testamentary. 

2.  Mr.  Grundy's  and  Mr.   Clayton's  reports  transmitted  to  the 
House  of  Representatives. 

3.  Documentary  evidence  submitted  by  the  claimant,  transmitted  to 
House  of  Representatives. 

4.  Documentary  evidence  submitted  in  behalf  of  the  government, 
transmitted  to  House  of  Representatives. 

6.  Claimant's  brief. 

€.  United  States  Solicitor's  brief. 

7.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

r        -I  seal  of  said  court^  at  Washington,  this  fifth  day  of  December, 
^      S.J  ^^  jj   i85j^ 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claim. 


To  the  honorable  the  Court  of  Claims  : 

The  petition  of  Hopkins  Lightner,  a  citizen  of  Washington,  D.  C, 
respectfully  shows  that  he  is  executor  of  the  last  will  and  testament 
of  Stephen  Pleasonton,  esq.,  late  of  said  Washington,  deceased ;  that 
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the  said  Stephen  Pleason ton, while  Fifth  Auditor  of  theTreasnry,  and 
charged  with  the  specific  duties  of  that  office,  under  the  act  of  March 
3,  1817,  was  appointed  hy  President  Monroe,  on  the  Ist  July,  1821, 
Agent  of  the  Treasury  under  the  first  section  of  the  act  for  the  better 
arganization  of  the  Treasury  Department,  passed  May  15,  1820  ;  that 
by  such  appointment  it  became  his  duty  ^^  to  direct  and  superintend 
all  orders,  suits,  and  proceedings  in  law  or  equity,  for  the  recovery  of 
money,  chattels,  lands,  tenements,  or  hereditaments,  in  the  name  and 
for  the  use  of  the  United  Slates  ;"  that  the  said  office  of  agent  was 
entirely  independent  of  and  distinct  from  that  of  Fifth  Auditor  of  the 
Treasury,  and  that  at  the  time  it  was  conferred  on  Mr.  Fleasonton, 
and  accepted  by  him,  it  was  understood  both  by  the  President  and 
Mr.  Fleasonton  that  compensation  would  be  made  for  the  perform- 
ance of  the  duties  of  this  additional  office,  which  was  created  by  ex- 
{^ress  law  some  years  after  the  office  of  Fifth  Auditor  had  been  estab- 
ished,  and  the  duties  pertaining  to  it  specified  and  defined  ;  that  Mr. 
Fleasonton  continued  faithfully  and  successfully  to  perfom  the  duties 
of  Agent  of  the  Treasury  until  he  was  relieved  therefrom  by  the  ap- 
pointment of  a  Solicitor  of  the  Treasury,  at  a  salary  of  three  thousand 
nve  hundred  dollars  per  annum,  under  the  act  of  May  29,  1830  ;  that 
the  performance  of  these  duties  involved  a  great  increase  of  responsi- 
bility and  labor,  and  Mr.  Fleasonton  was  obliged  to  devote  to  them  a 
large  portion  of  his  time  out  of  what  are  usually  termed  ^'office 
hours;"  that  by  his  exertions  and  fidelity  some  millions  of  dollars 
were  undoubtedly  saved  to  the  United  States — he  having  collected 
nearly  one-half  of  the  thirteen  millions  of  debts  confided  to  his  man- 
agement. 

Your  petitioner  would  further  state  that  soon  after  the  transfer  of 
the  duties  and  records  of  Agent  of  the  Treasury  to  the  newly  appointed 
Solictor,  Mr.  Fleasonton  applied  to  Congress  to  appropriate  for  his 

?ay  as  Agent  of  the  Treasury  at  the  rate  of  one  thousand  dollars  a  year, 
'he  Hon,  c*amuel  D.  Ingham,  Secretary  of  the  Treasury  in  1831,  in 
a  letter  to  the  chairman  of  the  Judiciary  Committee  of  the  Senate, 
dated  .viarch  21, 1831,  strongly  recommended  an  appropriation  for  that 
purpose,  stating  among  other  things  that  Mr.  Pleason  ton's  services  as 
agent  had  ^' been  conducted  with  ability  and  remarkable  success;" 
that  ^^  the  labor  was  great  and  arduous  and  the  responsibility  highly 
important,"  and  that  ^'  under  the  circumstances  I  [he]  consider  this 
case  as  peculiar  and  wholly  unlike  those  in  which  some  advisory  and 
unimportant  duties  are  assigned  to  an  office  in  addition  to  those  be- 
longing to  it,  and  that  an  additional  compensation  would  be  no  more 
than  justice."  The  Hon.  Louis  McLane,  Secretary  of  the  Treasury 
in  1832,  addressed  a  letter  dated  January  9,  1832,  to  Hon.  Wm.  L. 
Marcy,  chairman  of  the  Senate  Judiciary  Committee,  in  which  he  ex- 
pressed his  concurrence  in  the  views  held  on  this  subject  by  his  prede- 
cessor, Mr.  Ingham. 

Your  petitioner  would  further  state  that  on  the  24th  of  January, 
1832,  Mr.  Grundy,  from  the  Judiciary  Committee  of  the  Senate,  made 
a  favorable  report  on  the  application  of  Mr.  Fleasonton,  and  submit- 
ted a  bill  for  his  relief,  which  passed  the  Senate  by  a  large  majority 
(24  to  11)  on  the  7th  of  May,  1832,  but  was  not  acted  upon  by  the 
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House.  On  the  10th  of  March,  1854,  Mr.  Clayton,  from  the  Jadiciary 
Committee  of  the  Senate,  made  an  elaborate  report  upon  the  law  and 
the  facts  in  the  case,  strongly  favorable  to  the  claim  of  Mr.  Pleasonton, 
and  reported  a  bill  for  his  relief.  The  bill  passed  the  Senate  with 
great  unanimity,  but  was  lost  in  the  House,  with  some  others,  on  a 
verbal  report,  without  any  special  attention  being  called  to  it,  or  any 
explanation  being  given  io  regard  to  it,  during  the  hurry  and  confu- 
sion attending  the  closing  hours  of  the  session. 

Your  petitioner  would  further  state  that,  at  the  suggestion  of  the 
Hon.  A.  Naudain,  then  a  senator  from  Delaware,  who  expressed  a 
fear  that  the  allowance  of  a  salary  as  agent  might  jeopard  Mr.  Plea- 
Bonton's  position  as  Auditor,  the  latter  refrained  during  his  life  from 
any  further  attempt  to  obtain  what  he  never  doubted  was  his  just  and 
legal  due  in  the  premises ;  but  left  to  his  legal  representatives  the 
doty  of  applying  for  compensation  in  some  degree  adequate  to  the 
value  and  extent  of  his  services  as  Agent  of  the  Treasury. 

And  your  petitioner  further  declares  that  no  compensation  has  ever 
been  made  in  any  form  for  the  services  of  the  late  Stephen  Pleasonton 
as  Agent  of  the  Treasury,  and  he  now  prays  this  honorable  court  that 
a  reasonable  compensation  may  be  allowed  for  these  services,  which 
your  petitioner  alleges  to  haye  been  of  great  value  to  the  United 
States,  and  which  were  pierformed  under  authority  of  law,  by  due 
direction  and  appointment  by  the  President,  on  the  implied  contract 
on  the  part  of  the  United  States  to  pay  therefor  such  compensation  as 
might  be  reasonable  and  just. 

HOPKINS  LIGHTNER, 
Executor  of  the  will  of  Stephen  Pleasonton. 

By  his  attorney, 

GEO.  CHIPMAN. 

Washington  City,  D.  C,  December  23,  A.  Z?.,  1858. 


Untted  Statks  of  America, 

Washington  County,  District  of  Cdumbiaj  to  wit : 

To  all  to  whom  these  presents  shall  come,  greeting :  Know  ye, 
that  on  the  sixth  day  of  February,  in  the  year  of  our  Lord,  1855, 
letters  testamentary,  of  all  and  singular  the  goods,  chattels,  and 
credits,  which  were  of  Stephen  Pleasonton,  late  of  Washington  county, 
deceased,  was,  by  the  orphan's  court  of  Washington  county  aforesaid, 
granted  and  committed  unto  Hopkins  Lightner,  of  the  county  and 
District  aforesaid,  he  having  first  entered  into  bond,  with  approved 
securities,  for  the  faithful  performance  of  the  duties  thereof. 

Witness,  William  F.  Purcell,  esq.,  judge  of  the  orphans  court  of 
r  1  Washington  county,  in  the  District  of  Columbia,  this  16th 
^  '    'J  day  of  February,  Anno  Domini,  1859. 

Test:  ED.  N.  ROACH. 

Begieter  of  WiUs. 
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Ih  Senate  of  the  United  State?. 
January  24,  1832. 

Mr.  Grundt  made  the  following  report : 

TTie  Committee  on  the  Judiciary y  to  whom  was  referred  the  memorial 
of  Stephen  Pleaaonton,  late  agent  of  the  treasury  ^  beg  leave  to  report: 

That  the  memorialist,  as  Fifth  Auditor  of  the  Treasury,  was  eharged, 
by  the  act  of  the  3d  of  March,  1817,  with  the  settlement  of  all  ac- 
counts  accruing  in  or  relating  to  the  Department  of  State,  of  the 
General  Post  Office,  and  of  Indian  Affairs,  for  which  the  same  act 
allowed  him  three  thousand  dollars  per  annum  ;  that,  afterwards,  on 
the  first  of  January,  1820,  it  was  proposed  by  the  Secretary  of  the 
Treasury  to  transfer  to  him,  under  the  act  of  the  27th  of  December, 
1817,  the  duties  with  which  the  Clommissioner  of  the  Bevenue  had 
been  charged,  to  which  he  acceded  ;  that,  for  executing  these  duties, 
all  of  which  have  been  progressively  increasing,  (with  the  exception 
of  those  relating  to  Indian  trade,  which  have  ceased,)  the  memorialist 
claims  nothing  in  addition  to  the  salary  allowed  by  the  act  of  March, 
1817.  That,  in  addition  to  these  duties,  which  are  believed  to  have 
been  equal  to  those  of  any  other  Auditor,  there  appears  to  have  been  a 
necessity  for  committing  jbo  him  the  important  and  extensive  duties  of 
Agent  of  the  Treasury,  created  and  defined  by  the  act  of  15th  of  May, 
1820.  These  were  accordingly  assigned  to  him  by  the  President, 
upon  the  recommendation  of  the  Secretary  of  the  Treasury^  on  the 
1st  day  of  July,  1821,  and  continued  under  his  charge  and  supervision 
until  the  29th  of  May,  1830,  when  the  office  of  Solicitor  of  the  Trea- 
sury was  established  for  the  purpose  of  relieving  the  Fifth  Auditor 
from  them. 

It  is  for  the  discharge  of  these  duties,  from  the  1st  of  July,  1821, 
to  the  29th,  of  May,  1830  that  compensation  is  now  claimed. 

When  it  is  considered  that,  so  far  back  as  the  year  1816,  the  several 
heads  of  departments  strongly  recommended  to  Congress  the  estab* 
lishment  of  a  separate  and  distinct  office  for  the  prosecution  of  suits, 
and  the  Secretary  of  the  Treasury,  in  1819,  reiterated  the  recom- 
mendation ;  that  the  office  has  been  subsequently  established  ;  that 
the  memorialist,  during  the  period  the  business  was  confided  to  him, 
collected,  and  caused  to  be  liquidated,  an  amount  exceeding  six 
millions  of  dollars  out  of  a  sum  of  about  thfrteen  millions  in  suit ; 
that  the  late  and  present  Secretary  of  the  Treasury,  upon  a  refer- 
ence of  the  memorial  to  them,  have  reported  in  favor  of  the  claim. 
The  committee  are  of  opinion  that  the  memorialist  is  entitled  to  com- 
pensation for  executing  the  duties  of  Agent  of  the  Treasury,  im- 
Sosed  by  the  act  of  the  15th  of  May,  1820,  and  accordingly  report  a 
ill  for  that  purpose. 
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In  Senate  of  the  United  States. 

Marcdi  10,  1834  — Bead  and  ordered  to  be  printed. 

Mr.  Clayton  made  the  following  report,  No.  157,  with  Senate  bill 

No.  115. 

The  Committee  on  the  Judiciary  to  whom  was  referred  the  memorial 
of  Stephen  Pleasontony  praying  compensation  for  extra  services 
rendered  by  him  as.  Agent  of  the  Treasury y  prior  to  the  29th  of 
Mayy  ISSO J  respectftdly  reports y  as  follows: 

The  claim  of  the  memorialist  was  first  presented  to  the  Senate  at  the 
session  of  1830-'31,  and  being  then  referred  to  the  Committee  on  the 
Judiciary,  was  by  that  committee  submitted  to  the  Secretary  of  the 
Treasury,  with  a  request  that  the  views  of  the  department  might  be 
understood.  The  report  of  Mr.  Ingham  on  the  memorial,  dated  21st 
March,  1831,  which  now  accompanies  the  papers  referred  to  us, 
strongly  recommend,  as  an  act  of  justice  to  the  petitioner,  the  grant 
of  compensation  for  his  services.  The  memorial,  not  having  been 
acted  upon  at  that  session,  was  again  referred  to  that  committee  at  the 
session  of  1831-'32,  and  the  then  Secretary  of  the  Treasury,  (the  Hon. 
Louis  McLane,)  was  also  requested  to  furnish  the  views  of  the  depart- 
ment on  the  subject.  His  report,  dated  the.  9th  of  January,  1832,  is 
also  before  us,  concurring  in  the  views  of  his  predecessor.  In  accord- 
ance with  the  opinions  thus  expressed,  the  committee  did,  on  the  24th 
of  January,  1832,  report  a  bill  for  the  relief  of  Mr.  Pleasonton,  with 
a  statement  of  the  grounds  on  which  it  was  founded. 

That  bill  passed  the  Senate  on  the  7th  of  May,  1832,  by  a  vote  of 
24  to  11.  The  House  of  Bepresentatives  have  not,  it  is  believed, 
finally  acted  on  the  subject.  This  claim  for  compensation,  which  has 
been  approved  by  a  former  committee,  by  two  successive  Secretaries  of 
the  Treasury,' and  by  the  Senate  in  1332,  is  based  on  the  following 
statement  of  facts : 

The  memorialist  was,  as  Fifth  Auditor  of  the  Treasury,  allowed  by 
law  a  fixed  salary  of  three  thousand  dollars  per  annum.  For  this 
annual  compensation  he  was  bound  to  perform  certain  duties  properly 
incident  to  this  office.  The  act  for  the  prompt  settlement  of  public 
accounts^  passed  the  3d  of  March,  1817,  fixed  the  character  of  his  of- 
ficial duties,  as  well  as  the  amount  of  compensation  to  be  paid  for 
them.  The  fourth  section  of  that  act  assigned  to  each  of  the  Auditors 
of  the  Treasury  a  distinct  class  of  duties ;  for  the  performance  of 
which  the  fifteenth  section  allowed  each  of  them  three  thousand  dol- 
lars per  annum.  The  duties  of  the  Fifth  Auditor,  as  by  law  defined, 
were  to  '^  receive  all  accounts  accruing  in  or  relating  to  the  Depart- 
ment of  State,  the  G-eneral  Post  Office,  and  those  arising  out  of  In(iian 
affairs,  and  examine  the  same,  and  thereafter  certify  the  balance,  and 
transmit  the  accounts,  with  the  vouchers  and  certificate,  to  the  First 
Comptroller  for  his  decision  thereon."  Afterwards,  the  necessity  be. 
came  apparent  to  the  government  of  appointing  an  Agent  of  the  Treas. 
ury  to  discharge  another  class  of  duties  highly  important  and  ardu^ 
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0U8,  requiring  great  attention  and  prudence  on  the  part  of  some  offi* 
cer,  but  in  no  way  connected  with  or  even  resembling  the  established 
duties  of  the  Fifth  Auditor. 

The  first  section  of  the  act  ^*  proyiding  for  the  better  organization 
of  the  Treasury  Department,"  passed  on  the  15th  of  May,  1820, 
enacted   "  that  it  should  be  the  duty  of  such  officer  of  the  Treasury 
Department  as  the  President  of  the  United  States  should  from  time 
to  time  designate  for  that  purpose,  as  Ageni  of  the  Treasury ,  to  direct, 
and  superintend  all  orders,  suits,  or  proceedings,  in  law  or  equity, 
for  the  recovery  of  money,  chattels,  lands,  tenements,  or  heredita- 
ments, in  the  name  and  for  the  use  of  the  United  States."     The  offi- 
cer designated  for  that  purpose  by  the  President  was  the  memorial- 
ist, who  continued  to  perform  the  duties  of  "  Agent  of  the  Treasury," 
in  addition  to  those  for  which  his  salary  was  allowed,  until  Congress 
relieved  him  by  the  act  of  the  29th  of  May,  1830,  "  providing  for  the 
appointment  of  a  Solicitor  of  the  Treasury,"  to  whom  was  transferred 
all  the  duties  of  the  Agent  of  the  Treasury,  to  be  performed  for  a  salary 
of  three  thousand  dollars,  with  $1,660  per  annum  for  a  clerk  and 
messens^er.     It  appears  that  the  same  duties  were  performed  by  the 
Fifth  Auditor,  with  great  attention  and  ability,  for  ten  successive 
years;  during  which  time,  under  his  superintendence,  suits  were  con- 
ducted for  debts  due  the  government,  amounting  to  more  than  thir- 
teen millions  four  hundred  and  ninety  thousand  dollars,  of  which  it 
appears  he  caused  to  be  collected  and  liquidated  by  settlement,  a  sum 
exceeding  six  millions  one  hundred  thousand  dollars,  besides  a  large 
amount  collected  on  custom-house  bonds.     Thelduties*  of  the  agent 
required  his  personal  attention,  engaging  him  m  active  correspond- 
ence with  attorneys,  marshals,  clerks  of  courts,  and  defendants  in 
suits;  and  as  the  power  conferred  upon  him  to  press  or  delay,  by  a 
discreet  indulgence,  the  recovery  of  the  debts,  required  the  exercise  of 
his  best  judgment,  it  devolved  upon  him  an  onerous  responsibility. 
This  is  not  the  case  of  one  who,  having  assumed  an  office,  the  duties 
of  which  are  undefined  by  law,  agrees  to  devote  his  whole  time  to  his 
employer  for  an  annual  compensation,  and  is,  for  that  compensation,  to 
assume  any  new  duties  which  he  maybe  able  to  perform.     It  was  not 
understood  bv  those  who  created  the  office  that  other  duties  than 
those  allotted  to  the  office  should  be  performed  by  the  memorialist  for 
the  salary  they  established.  They  evidently  did  not  suppose  that,  with- 
out the  proviso  to  the  4th  section  of  the  act  of  the  3d  of  March,  1817, 
the  President  might  assign  to  the  Second  and  Third  Auditors  important 
duties  in  addition  to  those  before  enumerated  in  the  act  as  belonging  to 
those  officers,  while  the  compensation  remained  the  same;  and,  there- 
fore, while  they  fixed  the  compensations  of  each  them  at  $3,000  per 
annum,  it  was  especially  ^^  provided  that  the  President  might  assign 
to  them  the  settlement  of  the  accounts  then  confided  to  the  additional 
Accountant  of  the  War  Department."     Afterwards  the  settlement  of 
such  accounts  was  assigned  to  the  Third  Auditor,  and  although  in 
his  case  there  was  clearly  no  legal  claim  to  any  extra  compensation 
for  discharging  the  duties  which  thus  devolved  upon  him  by  law,  when 
he  assumed  the  office  for  his  stipulated  salary,  yet  he  was  allowed,  as 
a  measure  of  justice,  extra  compensation  for  these  very  services  ren- 
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dered  by  him  as  additional  Accountant  of  the  War  Department. — (See 
Acts  of  Congress,  vol.  7,  page  607;  and  vol.  6,  page  224  )  The  lat- 
ter act  gave  him  $500  for  such  extra  services  rendered  prior  to  the  3d 
of  March,  1817;  the  former^  passed  on  the  3d  of  March,  1827,  gave 
him  |1,000  more  for  the  same  class  of  services  rendered  after  it  had 
been  provided,  that  for  |3,000  per  annum  he  should  perform  these  as 
well  as  the  other  enumerated  duties  of  his  office. 

The  claim  of  the  Fifth  Auditor  rests  on  a  much  stronger  ground 
than  many  of  the  claims  referred  to  in  the  memorial,  which  have  been 
allowed  by  Congress  for  extra  services.  The  new  duties  enjoined  on 
the  Fifth  Auditor,  as  Agent  of  the  Treasury,  were  no  part  of  those 
which  he  originally  agreed  to  perform  for  his  salary.  They  were  en- 
joined upon  him  by  express  law  subsequently  passed,  and  they  were 
not  duties  solely  of  a  ministerial  character,  but  such  as  involved  great 
responsibility  on  the  part  of  the  officer. 

The  memorialist  insists  that^  at  the  time  he  was  designated  to  per- 
form the  duties  of  treasury  agent,  the  President  (Mr.  Monroe)  assured 
him  he  should  be  paid  for  the  extra  labor  ;  and  he  refers  us  to  a  letter 
aRierwards  written  by  Mr.  Monroe  to  corroborate  his  assertions.  We 
think  that,  had  the  President  alone,  without  any  instructions  from 
Congress,  assigned  these  duties  to  him,  yet,  under  the  circumstances 
of  the  case,  his  claim  to  compensation  would  fall  within  the  principles 
established  by  the  Supreme  Court,  in  the  case  of  Fillebrown  and  Mr. 
Daniel.  (7  Peters  Reports,  1,  28.)  In  the  case  of  Fillebrown,  the 
instructions  which  had  been  given  to  the  jury  by  the  circuit  court  were : 
*'If  the  jury  believe  from  the  evidence  that  the  regular  duties  to  be  per- 
formed by  the  defendant,  as  secretary  to  the  commissioners  of  the  navy 
hospital  fund,  at  the  stated  salary  of  two  hundred  and  fifty  dollars 
per  annum,  did  not  extend  to  the  receipt  and  disbursement  of  the  fund; 
that  the  duty  of  receiving  and  disbursing  the  fund  woe  required  of  and 
performed  by  him  as  an  extra  service  over  and  above  the  regular  duties 
of  his  said  appointment ;  that  it  has  been  for  many  years  the  general 
practice  of  the  government  and  its  several  departments  to  allow  to 
persons,  though  holding  officers  or  clerkships  for  the  proper  duties 
of  which  they  receive  stated  salaries  or  other  fixed  compensation,  com- 
missions over  and  above  such  salaries  or  other  compensation,  upon 
the  receipts  and  disbursements  of  public  moneys  appropriated  by  law 
for  particular  services,  when  such  receipts  and  disbursements  were 
not  among  the  ordinary  and  regular  duties  appertaining  to  such  offices 
or  clerkships,  but  superadded  labor  and  responsibility  apart  from  such 
ordinary  and  regular  duties  ;  and  that  the  defendant  took  upon  him- 
self the  labor  and  responsibility  of  such  receipts  and  expenditures  of 
the  navy  hospital  fund  at  the  request  of  said  commissioners,  or  with 
an  understanding  on  both  sides  that  he  should  be  compensated  for 
the  same  as  extra  service,  by  the  allowance  of  a  commission  on  the 
amount  of  such  receipts  and  expenditures,  then  it  is  competent  for  the 
jary  in  this  case  to  allow  such  commissions  to  the  defendant,  on  the 
receipts  and  disbursements,  as  the  jury  may  find  to  have  been  agreed 
upon  between  the  said  commissioners  and  the  defendant ;  or,  in  the 
absence  of  any  specific  agreements,  fixing  the  rate  of  commissions  at  such 
rate  as  the  jury  shall  find  to  be  reasonable  and  conformable  to  the  gen- 
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eral  usage  of  the  goyernmeiit  and  its  departments  in  the  like  cases/' 
These  instructions,  the  Supreme  Court  have  decided,  were  "  entirelj 
correct,  and  in  conformity  to  the  rules  and  principles  of  the  law  upon 
this  subject."  We  will  add  that  the  claim  to  compensation  loses  none 
of  its  justice  from  the  circumstance  that  (Congress  enjoined  the  duties 
of  agent  on  the  o£Scer  of  the  treasury  whom  the  President  should 
designate. 

The  committee  hare  annexed  to  their  report  a  schedule  referring  to 
cases  in  which  compensation  has  been  made  by  law  for  extra  seryices 
rendered  by  officers  of  the  government  at  various  periods.  In  some  of 
them  the  extra  pay  has  been  founded  on  no  legal  claim  whatever,  bat 
merely  on  a  sense  of  what  was  due  to  the  equitable  circumstances  at- 
tending them.  In  the  present  case^  if  the  duties  of  Agent  of  the 
Treasury  had  been  embraced  by  the  act  of  the  3d  of  March,  1817,  yet 
the  iacts  stated  in  the  answer  of  the  Secretary  of  the  Treasury  to  a 
former  committee,  dated  March  21^  1831,  would  have  placed  this  claim 
to  compensation  on  the  same  equitable  ground.  The  Secretary  says 
that,  before  the  act  of  May  15,  1820,  the  Fifth  Auditor  '^  was  charged 
with  the  settlement  of  the  diplomatic  and  postoffice  accounts,  and  with 
the  management  of  the  appropriations  for  building  and  repairing  and 
supporting  light-houses,  whi^  comprehended  a  service  more  diversi- 
fied, and  not  Less  lahcrioua^  than  that  performed  by  either  of  the  other 
Auditors." 

For  these  reasons  the  committee  concur  with  their  predecessors  in 
the  opinion  that  the  memorialist  is  entitled  to  compensation  for  ex- 
ecuting the  duties  of  Agent  of  the  Treasury  from  the  Ist  of  July,  1821, 
to  the  29th  of  May,  1830  ;  and,  for  the  purpose  of  granting  such  com- 
pensation, they  report  a  bill  in  all  respects  similar  to  that  which  for- 
merly passed  the  Senate.  (Senate  Documents,  Istsess.  23d  Congress, 
vol.  3.,  Doc.  157.) 


Rqport  of  Secretary  of  the  Treasury. 

Tbeasitbt  Department, 

March  21,  1831. 

Sir  :  In  compliance  with  the  request  of  the  committee  of  the  Senate 
to  whom  the  petition  of  Mr.  Pleasanton,  for  compensation  for  services 
rendered  by  himas  Agent  of  the  Treasury,  was  referred,  I  have  the 
honor  to  state,  that  the  duties  performed  by  him  are  so  fully  detailed 
in  the  accompanying  papers,  that  it  will  be  unnecessary  for  me  to  add 
anything  on  those  points  ;  that  the  labor  was  great  and  arduous^  and 
the  responsibility  highly  important,  is  fully  evinced  by  the  anxiety 
frequently  expressed  by  former  Secretaries  of  the  Treasury  to  have  a 
distinct  office  created  for  that  service,  and  more  especially  by  the  deter- 
mination of  Congress  at  the  session  of  1829-'30  to  establish  the  office 
of  Solicitor.  The  Fifth  Auditor  had  been  charged  by  the  act  of  1817 
with  the  sestlement  of  the  diplomatic  and  postoffice  accounts,  and 
with  the  management  of  the  appropriations  for  building,  repairing, 
and  supporting  light-houses,  which  comprehended  a  service  more  di- 
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versified  and  not  less  laborions  than  that  performed  by  either  of  the 
other  Auditors;  yet  such  was  the  urgency  of  the  public  service,  that 
the  President  authorized  the  Fifth  Auditor  (in  virtue  of  a  power  vested 
in  him  by  law  to  designate  some  officer  in  the  Treasury  Department 
for  that  service)  to  superintend  the  collection  of  debts  due  to  the 
government. 

The  service  has,  so  far  em  my  observation  extends,  been  conducted 
with  ability  and  remarkable  success,  as  will  appear  from  the  amounts 
sued  for  and  recovered. 

Under  these  circumstances  I  cannot  but  consider  this  case  as  pecu- 
liar, and  wholly  unlike  those  in  which  some  ordinary  and  unim- 
Eortant  duties  are  assigned  to  an  officer  in  addition  to  those  originally 
elonging  to  it,  and  that  an  additional  compensation  would  be  no 
more  than  justice.  What  that  ought  to  be  it  may  not  be  proper  for 
me  to  eay.  The  extent  of  the  service  is  fully  before  the  Senate  in  the 
documents,  which  will  enable  them  to  judge  of  its  responsibility  and 
importance  to  the  government. 

I  have  the  honor  to  be,  &c., 

S.  D.  INGHAM. 
To  the  Chairman  of  the  Judiciary  Committee  of  the  Senate  U.  8. 


Beport  of  the  Secretary  of  the  lYeaeury. 

Trbasubt  Department, 

January  9,  1832. 

Sir  :  In  reply  to  your  letter  accompanying  the  memorial  and  papers 
of  Stephen  Pleasanton,  esq.^  and  requesting  to  be  furnished  with  the 
views  of  the  department  upon  the  subject,  I  have  the  honor  herewith 
to  transmit  a  letter  prepared  by  my  immediate  predecessor,  in  answer 
to  a  communication  formerly  made  from  the  Judiciary  Committee. 

To  the  views  contained  in  that  letter  I  beg  to  add,  in  compliance 
with  your  request,  my  concurrence  generally  in  the  reasonableness  of 
some  allowance  to  Mr.  Pleasonton  for  the  extra  duties  performed  by 
him. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  sesvant, 

LOUIS  McLANE, 
Secretary  (^  the  Treasury. 


Mr,  Pleasonton  to  Mr.  Monroe. 

Washington,  January  7,  1831. 

Dear  Sir  :  I  have  made  a  claim  upon  Congress  for  the  allowance  of 
one  thousand  dollars  a  year  foi:  executing  the  duties  of  an  Agent  of  the 
Treasury,  which  were  assigned  to  me  under  the  law  of  the  15th  of 
May,  1820.  You  will  no  doubt  recollect  that  I  previously  held  two 
offices,  those  of  Auditor  and  Commissioner  of  the  Revenue. 

The  heads  of  departments  in  their  report  to  the  Senate  of  Decern- 
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ber,  1816,  recommended,  among  other  things,  that  the  office  of  Solici- 
tor should  be  established,  the  duty  of  which  should  be  exclusively  to 
conduct  the  suits  of  the  United  States,  and  Mr.  Crawford  afterwards, 
viz :  1819,  reiterated  the  recommendation  to  the  Committee  of  Ways 
and  Means.  They  brought  in  a  bill  establishing  the  office  and  grant* 
ing  extensive  powers.  The  revenue  being  short  that  year,  and  the 
government  having  to  borrow,  Congress  struck  out  that  part  of  the 
bill  creating  a  Solicitor,  and  authorized  the  President  to  annex  the 
duties  to  any  officer  of  the  Treasury  that  he  should  think  proper,  under 
the  style  of  Agent  of  the  Treasury,  and  made  no  provision  for  paying 
the  officer  who  should  discharge  those  duties. 

Congress  having  refused  to  establish  the  office,  there  was  no  other 
alternative  than  to  charge  duties  upon  some  officer  of  the  Treasury, 
and  although  I  was  full  of  business  at  the  time,  and  that  business  in- 
creasing,  Mr.  Crawford  thought  the  business  of  agent  would  be  safer 
in  my  hands  than  in  those  of  any  one  the  officers  who  had  less  to  do, 
and  recommended  or  designated  me  for  that  duty.  Before  you  would 
sanction  the  proceeding,  however,  you  had  the  goodness  to  send  for 
me,  and  in  our  conversation  I  recollect  telling  you  that  I  had  sufficient 
business  to  do  to  occupy  me  fully  during  the  usual  office  hours,  but 
under  the  circumstances  of  the  case  I  would  accept  the  charge,  do  the 
best  I  could  with  it,  and  rely  upon  the  justice  of  Congress  at  some  fu- 
ture day,  to  make  me  a  reasonable  compensation  for  it.  Soon  after  I 
got  it,  the  business  increased  exceedingly,  and  I  had  at  last  thirteen 
millions  of  dollars  in  suit,  of  which  I  recovered  upwards  of  six  mil- 
lions. Congress  have  now  establised  the  office ;  allowing  the  officer 
$3,500  for  doing  what  I  now  claim  only  $1,000  a  year. 

If  you  have  at  this  distant  period  any  recollection  of  what  passed 
between  us  when  this  extra  and  important  business  of  Agent  of  the 
Treasury  was  confided  to  me,  under  the  law  of  the  15th  May,  1820, 1 
would  take  it  as  a  particular  favor  if  you  will  communicate  it  to  me. 

With  great  regard,  &c. 

S.  PLEASONTON, 

His  Excellency  Jambs  Monroe, 

IjcUe  President  of  the  United  States, 


Mr.  Monroe  to  Mr.  Pleasonton, 

New  York,  January  13,  1831. 

Dear  Sir  :  I  have  been  engaged  in  some  very  interesting  duties, 
which  has  borne  heavily  on  me  in  my  present  state  of  health,  since 
the  receipt  of  your  letter  of  the  7th,  or  I  should  have  answered  it 
before. 

Having  approved  your  conduct  while  you  acted  under  me,  in  the 
Department  of  State,  and  in  the  office  to  which  I  was  afterwards  elect- 
ed, I  have  always  expressed  the  sentiment  with  pleasure.  The  com* 
munication  to  which  you  refer,  in  your  letter,  occurred  at  a  period  too 
distant  for  me  to  have  any  very  distant  recollection  of  what  passed  be- 
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tween  ns,  but  I  have  no  doubt  that  I  expressed  the  sentiment  which 
yoa  suggest,  when  I  committed  to  you  the  extra  duty  created  by  the 
law,  that  some  additional  compensation  would  be  proper. 

With  great  respect  and  esteem,  I  am,  yours, 

JAMES  MONROE. 


in  the  court  of  claims. 

8.  Plbasonton  v8.  The  United  States. 

Testimony  of  Thomas  Mvstin^  for  claimant^  taken  hefore  Edmund  F. 
Brown,  commissioner  for  the  District  of  Golumhia, 

DiBTMCT  OF  Columbia,  County  of  Washington^  ss: 

On  the  8th  and  14th  day  of  January,  A.  D.,  1859,  personally  came 
Thomas  Mustin,  esq.,  the  witness  within  named,  and  after  having  been 
first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  the  questions  contained  in  the  within  deposition  were  written 
down  by  the  commissioner,  and  then  proposed  by  him  to  the  witness  ; 
and  the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object. 

EDMUND  F.  BBOWN, 
Commissioner  of  the  Court  of  Claims. 

Ck>mmissioner's  fees — 

Taking  testimony,  4^  pages,  containing  800  words,  at 

20  centsijer  100 i |1  66 

Serving  notice  60  cents  ;  oath,  10  cents 60 

|2  20 

The  deposition  of  Thomas  Mustin,  taken  at  the  request  of  the  coun- 
sel for  claimant,  before  Edmund  F.  Brown,  commissioner  for  the  Dis- 
trict of  Columbia,  to  be  used  in  the  investigation  of  a  claim  against 
the  United  States,  now  pending  in  the  court  of  claims,  in  the  name  of 
Executor  of  Stephen  Pleasonton  vs.  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year  ;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  ;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant  ? 

Answer.  My  name  is  Thomas  Mustin  ;  my  occupation,  a  clerk  in 
the  Fifth  Auditor's  office  ;  my  age  is  seventy  years ;  my  residence  the 
past  years,  Washington  city.  I  have  no  interest,  direct  nor  indirect, 
in  the  claim  which  is  the  subject  of  inquiry ;  and  am  in  no  degree  rela- 
ted to  the  claimant. 

First  interrogatory  by  the  counsel  for  the  claimant.  How  long  have 
you  been  a  clerk  in  the  office  of  the  Fifth  Auditor  ? 

Answer.  Since  its  organization  in  the  spring  of  1817. 
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Second  interrogatory.  Did  you  know  Mr.  Stephen  Pleasonton  in  hifl 
lifetime,  and  at  what  period  did  your  acquaintance  with  him  com- 
mence ? 

Answer.  He  was  Fifth  Auditor  at  the  time  I  entered  that  office  as 
clerk,  and  I  was  acquainted  with  him  from  that  time  until  his  death. 

Third  interrogatory.  What  do  you  know  in  relation  to  his  appoint- 
ment as  Agent  of  the  Treasury.  Please  state  all  you  know  of  your  own 
knowledge  in  relation  to  his  performing  the  duties  of  that  office? 

Answer.  Under  an  act  of  Congress  passed  in  1820,  he  was  appoint- 
ed by  the  President  to  perform  the  duties  of  that  office,  and  he  con- 
tinued to  perform  them  until  the  establishment  of  the  Solictor's  office 
about  the  year  1830.  The  duties  of  the  office  were  very  arduous,  and 
I  know  he  devoted  much  time  and  labor  to  them,  as  they  required 
much  correspondence. 

THOMAS  MUSTIN. 

Sworn  to  and  subscribed  this  8th  day  of  January,  1859,  before  me. 

EDMUND  F.  BROWN, 

Commissioner, 

Cross  interrogatories  by  the  Deputy  Solicitor, 

Friday,  January  14,  1859. — The  witness  appeared,  being  recalled 
at  the  request  of  the  deputy  Solicitor. 

First  cross  interrogatory.  State,  as  nearly  as  you  can,  how  much  of 
Mr.  Pleasonton's  time  was  occupied  in  discharging  the  duties  of  Agent 
of  the  Treasury  ;  and  what  proportion  the  time  so  occupied  bore  to  the 
time  occupied  in  discharging  his  duties  as  Auditor  P 

Answer.  Mr.  Pleasonton  was  frequently  at  the  office  by  half-past 
seven  or  eight  o'clock  in  the  morning,  and  occasionally  remained  till 
after  three  o'clock,  and  was  employed  a  good  deal  of  the  time  in  office 
hours  upon  the  business  connected  with  his  duties  as  Agent  of  the 
Treasury  ;  but  the  correspondence  on  that  subject  was  very  volumi- 
nous, filling  up  I  should  suppose  not  less  than  seven  or  eight  folio  let- 
ter books  of  about  five  quires  each^  and  must  have  taken  also  a  great 
deal  of  his  time  out  of  office  hours,  though  1  have  no  personal  knowledge 
of  the  precise  proportion  of  time  he  employed  in  that  business  out  of 
office  hours.  From  my  knowledge  of  the  work,  it  must  have  taken 
two  or  three  hours  per  day  out  of  office  hours. 

Second  cross  interrogatory.  State  whether  Mr.  Pleasonton  was  ac- 
customed during  ordinary  business  hours  to  perform  the  duties  of  Agent 
of  the  Treasury  ;  and  if  not,  at  what  hours  he  was  accustomed  to 
perform  those  duties  ? 

Answer.  He  did  attend  to  that  business  in  office  hours  when  he 
had  time  to  spare  from  his  duties  as  Auditor.  My  answer  to  the  first 
cross  interrogatory  substantially  answers  this. 

Second  general  interogatory  by  the  commissioner.  Do  you  know  of 
any  other  matter  relative  to  the  claim  in  question  ?  if  you  do,  state  it. 

Answer.  I  do  not  remember  anything  more  at  this  time. 

THOMAS  MUSTIN. 

Sworn  to  and  subscribed  this  14th  day  of  January,  1859,  before  me. 

EDMUND  F.  BROWN, 

Commissioner, 


STEPHEN  PLEAS  ANTON.  13 

IN  THE  COUBT  OF  CLAIMS. 

S,  Pleasonton  v8.  The  Unitbd  Statb3. 

TesliTTumy  of  John  H.  Houston^  for  daimanty  taken  before  Edmund  F. 
Broxon^  Commisaumer  for  the  District  of  Columbia. 

District  of  Columbia,  County  of  Washington^  as: 

On  the  8th  and  14th  days  of  January,  A.  D.  eighteen  hundred  and 
fifty-nine,  personally  came  John  H.  Houston,  esq.,  the  witness 
within  named,  and  after  having  heen  first  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  hut  the  truth,  the  questions  contained  in 
the  within  deposition  were  written  down  by  the  commissioner,  and 
then  proposed  by  him  to  the  witness  ;  and  the  answers  thereto  were 
written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  then  subscribed  the  deposition  in  the  presence  of  the  commis- 
sioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object. 

EDM.  F.  BROWN, 
Commissioner  of  the  Court  of  Claims. 

Fees  of  witness — Claims  none. 

Commissioner's  fees — 

Taking  testimony,  6  pages,  containing  1,200  words,   at 

20  cents  per  100 $2  40 

Serving  notice,  50  cents;  oath,  10  cents 60 


3  00 


The  deposition  of  John  H.  Houston,  taken  at  the  request  of  the 
counsel  for  the  claimant,  before  Edmund  F.  Brown,  commissioner  for 
the  District  of  Columbia,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Court  of  Claims,  in  the 
name  of  the  executor  of  Stephen  Pleasonton  vs.  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state  your 
name,  your  occupation,  your  age,  your  place  of  residence  the  past  year  ; 
whether  you  have  any  interest,  direct  or  indirect,  in  the  claim  which 
is  the  subject  of  inquiry  ;  and  whether,  and  in  what  degree,  you  are 
related  to  the  claimant? 

Answer.  My  name  is  John  H.  Houston ;  my  occupation,  a  clerk  in 
the  Second  Comptroller's  office;  my  age  is  sixty-three  years  ;  my  res- 
idence the  past  year,  Washington  city.  I  have  no  interest,  direct  nor 
indirect,  in  the  claim  which  is  the  subject  of  inquiry  ;  and  am  in  no 
degree  related  to  the  claimant,  except  that  Stephen  Pleasonton  mar- 
ried my  mother's  sister. 

First  interrogatory  by  the  counsel  for  the  claimant.  Did  you  know 
Mr.  Stephen  Pleasonton  in  his  lifetime ;  and,  if  so,  at  what  time  did 
your  acquaintance  with  him  commence  ? 

Answer.  I  did  know  him  well  from  my  boyhood. 

Second  interrogatory.  What  do  you  know  of  his  appointment  as 
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Agent  of  the  Treasury.    Please  state  all  you  know  of  your  own  knowl- 
edge in  relation  to  his  performing  the  duties  of  that  office  ? 

Answer.  When  I  entered  Mr.  Pleasonton's  office  as  a  clerk,  about 
the  year  1824,  I  think,  he  was  then  performing  the  duties  of  Agent  of 
the  Treasury,  and  continued  to  perform  the  duties  of  that  position  un- 
til the  establishment  of  the  office  of  Solicitor  of  the  Treasury  in  the 
year  1830. 

Third  interrogatory.  Were,  or  were  not,  the  duties  of  Agent  of  the 
Treasury  entirely  separate  and  distinct  from  those  of  Fifth  Auditor ; 
and  did  they  in  any  respect,  resemble  the  same  ? 

Answer.  They  were  separate  and  distinct,  and  bore  no  resemblance 
to  the  duties  of  Fifth  Auditor  ? 

Fourth  interrogatory.  Please  state  all  you  know  in  relation  to  the 
nature  of  the  duties  of  Agent  of  the  Treasury,  whether  they  were  ar- 
duous, or  otherwise? 

Answer.  The  duties  of  the  Agent  of  the  Treasury  consisted  in  col- 
lecting outstanding  debts  due  to  the  government,  involving  a  very 
voluminous  correspondence,  were  extremely  arduous  and  laborious, 
and  occupied  much  of  his  time  out  of  regular  office  hours.  I  have 
frequently,  at  the  request  of  Mr.  Pleasonton,  employed  my  time,  even 
on  Sundays,  in  aiding  himito  bring  up  his  correspondence  as  Agent  of 
the  Treasury. 

Fifth  interrogatory.  Have  you  any  knowledge  that  Mr.  Monroe, 
former  President  of  the  United  States,  gave  any  assurance  or  intima- 
tion to  Mr.  Pleasonton  that  he  would  be  paid  for  his  services  as  Agent 
of  the  Treasury  ? 

Answer.  In  answer  to  that  question,  I  can  only  say  I  visited  Mr. 
Monroe  at  the  house  of  Tench  Ringgold  in  this  city^  about  the  year 
1831,  I  think;  and^  in  a  conversation  with  him  in  relation  to  Mr. 
Pleasonton,  Mr.  Monroe  distinctly  and  emphatically  stated  to  me  that, 
when  he  appointed  Mr.  Pleasonton  Agent  of  the  Treasury,  it  was  with 
a  distinct  understanding  that  he  should  be  compensated  for  the  per- 
formance of  the  duties.  Mr.  Pleasonton  himself,  repeatedly  and  always 
when  the  subject  was  mentioned,  said  that  it  was  a  bargain  that  he 
was  to  be  compensated  by  the  government  for  those  services. 

JOHN  H.  HOUSTON. 

Sworn  and  subscribed  this  8th  day  of  January,  1859,  before  me. 

EDM.  F.  BROWN, 
Commissioner, 

Gross-interrogatories  by  the  Deputy  Solicitor, 

Friday,  January  14, 1859. — The  witness  appeared,  being  recalled  at 
the  request  of  J.  D.  McPherson,  esq.,  deputy  Solicitor. 

First  cross-interrogatory.  State,  as  nearly  as  you  can,  how  much  of 
Mr.  Pleasonton's  time  was  occupied  in  discharging  the  duties  of  Agent 
of  the  Treasury  ;  and  what  proportion  the  time  so  occupied  bore  to  the 
time  occupied  in  discharging  his  duties  as  Auditor? 

Answer.  Mr.  Pleasonton  was  invariably  the  first  man  in  the  office, 
early  in  the  morning ;  in  the  summer  season  generally  as  early  as 
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half-'past  seven  o'clock  ;  and  id  winter,  about  eight,  or  a  little  later. 
He  very  frequently  remained  one  or  two  hours  after  three  o'clock  in 
the  afternoon,  and  those  extra  hours  he  invariably  devoted  to  the  busi- 
ness of  Agent  of  the  Treasury  ;  and  during  office  hours  he  occasionally 
devoted  to  those  duties  such  time  as  he  could  spare  from  his  duties  as 
Auditor.  It  is  also  within  my  personal  knowledge  that  he  wrote  a 
great  many  letters  on  this  business  at  home,  and  brought  them  to  the 
office  with  him. 

Second  cross-interrogatory.  State  whether  Mr.  Pleasonton  was  ac- 
customed during  ordinary  business  hours  to  perform  the  duties  of 
Agent  of  the  Treasury  ;  and,  if  not,  at  what  hours  lie  was  accustomed 
to  perform  said  duties  ? 

Answer.  So  far  as  I  comprehend  this  interrogatory,  I  think  my 
reply  just  given  to  the  last  cross-interrogatory  will  answer  this. 

Third  cross-interrogatory.  In  your  answer  to  the  fourth  interroga- 
tory do  you  mean  to  say  that  the  extraordinary  labors  therein  men- 
tioned, extended  over  the  whole  period  of  Mr.  Pleasonton's  service  ; 
or  were  they  only  on  certain  occasions  when  the  correspondence  was 
in  arrears  ;  and,  if  the  latter  were  the  case,  how  many  such  occasions 
do  you  distinctly  remember  ? 

Answer.  They  did  extend  over  the  whole  period  of  Mr.  Pleason- 
ton's  service  as  Agent  of  the  Treasury.  The  correspondence  was  con- 
stantly kept  up,  and  reached,  as  I  believe,  as  many  as  eight  or  ten 
large  letter  books  ;  and  my  belief  is,  that  by  his  untiring  energy,  a 
large  amount  of  money  was  collected  that  would  otherwise  have  been 
lost. 

Second  general  interrogatory  by  the  commissioner.  Do  you  know 
of  any  other  matter  relative  to  the  claim  in  question?  If  you  do, 
state  it. 

Answer.  Not  that  I  can  at  present  think  of. 

JNO.  H.  HOUSTON. 

Sworn  to  and  subscribed  this  14th  day  of  January,  A.  D.  1859, 
before  me, 

EDM.  F.  BROWN, 
CommiaaUmer. 


Mr.  Buchanan  to  Mr.  Chipman. 

Washington  City,  June  18,  1859. 

Sir  :  I  have  received  your  favor  of  the  17th  March  last,  with  a  copy 
of  the  petition  of  Hopkins  Lightner,  executor  of  the  last  will  and  tes- 
tament of  the  late  Stephen  Pleasonton  to  the  Court  of  Claims,  for  com- 
pensation for  additional  services  rendered  by  him  as  Agent  of  the 
Treasury,  over  and  above  his  duties  as  Fifth  Auditor,  between  the  Ist 
July,  1821,  and  the  29th  May,  1830. 

I  was  not  elected  a  Senator  until  December,  1834,  nor  was  I  a  mem- 
ber of  the  Judiciary  Committee  until  December,  1835.  The  petition 
itself;  therefore,  proves  that  the  claim  of  Mr.  Pleasonton,  which  had 
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been  previously  presented  to  the  Senate^  was  not  renewed  after  I  be* 
came  a  member  of  that  body. 

I  was  on  terms  of  intimate  friendship  with  Mr.  Pleasontoni  from 
the  time  I  first  entered  the  House  of  Kepresentatives,  in  December, 
1821,  till  the  day  of  his  death.  I  know  that  he  was  an  able,  faithful, 
laborious,  and  strictly  honest  and  just  public  officer  ;  and  that  much 
of  his  time  was  devoted  to  the  discharge  of  the  duties  of  Agent  of  the 
Treasury. 

It  would  not  be  proper  for  me  to  express  an  opinion  on  any  ques- 
tion of  law  pending  before  the  Clourt  of  Claims.  Should  the  court, 
however,  decide  that  an  officer  of  the  government  was  entitled,  in  any 
case,  to  extra  compensation  for  extra  services  during  the  period  when 
these  services  were  performed,  then  I  am  free  to  say^  that  throughout 
my  loDg  acquaintance  with  the  government,  I  have  neverknown  a 
case  in  which  such  a  reasonable  compensation  as  the  court  may  deem 
adequate  is  more  justly  due  than  in  that  of  Mr.  Pleasonton. 

Very  respectfully, 

JAMES  BUCHANAN. 

Gbo.  Chipman,  Esq. 
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HoPKiNri  LioHTNER,  executor  of  Stephek  Pleasontoit,  v8.  The  United 

States. 

Deposition  of  John  H.  Houston,  esq.,  for  the  U.  8. 

This  witness  having  been  already  examined  in  this  cause,  the  gen- 
eral interrogatories  are  waived. 

1.  Interrogatory  by  the  Deputy  Solicitor.  Was  any  special  assist* 
ance  given  to  Mr.  Pleasonton,  when  the  duties  of  Agentof  the  Treasary 
were  assigned  to  him,  by  the  addition  of  clerks  to  his  office?  If 
so,  what  clerks  were  added  to  his  office  at  that  time  ? 

Answer.  No  special  assistance  was  given  for  that  duty,  as  the  bu- 
siness of  Agent  of  the  Treasury  had  been  previously  performed  by  the 
First  Comptroller  of  the  Treasury,  and  when  the  business  was  trans- 
ferred from  the  Comptroller  to  Mr.  Pleasonton,  Nicholas  Harper,  then 
a  clerk  in  the  office,  was  assigned  to  that  duty.  There  were  no  clerks 
added  to  his  office  at  that  time. 

2.  Interrogatory.  When  did  Nicholas  Harper  and  Basil  Waring 
enter  the  office?  Did  they,  or  either  of  them,  aid  Mr.  Pleasonton  in 
the  duty  of  collecting  debts  due  the  United  States  ?  If  so,  to  what 
extent  ? 

Answer.  Nicholas  Harper  and  Basil  Waring  entered  Mr.  Pleason- 
ton's  office  in  January,  1820,  when  the  office  of  commissioner  of  di- 
rect tax  and  internal  revenue  was  abolished,  and  the  duties  thereof 
transferred  to  the  Fifth  Auditor. 

Mr.  Harper  was  assigned  to  the  business  of  aiding  Mr.  Pleasonton 
in  the  duties  of  Agent  of  the  Treasury,  but  Mr.  Waring  never  did  so 
aid  him,  being  on  an  entirely  different  duty. 
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3.  Interrogatory.  Was  it  the  special  duty  of  said  Harper  and  War- 
ing, or  either  of  them,  or  of  any  other  clerks,  to  aid  Mr.  Pleasonton 
in  this  duty?  If  so,  what  clerks  were  so  employed?  Please  answer 
folly  as  to  the  amount  of  assistance  rendered  Mr.  P.,  in  this  duty,  hj 
clerks  in  his  office  ? 

Answer.  The  first  branch  of  this  interrogatory  is  answered  in  the 
preTious  one.  When  the  business  pressed  unusually  hard,  some  as- 
sistance was  occasionally  rendered  Mr.  Harper  in  making  up  the  re- 
cords, by  myself  or  Mr.  Barry,  another  clerk  in  the  office. 

Cross  interrogatory  by  the  Counsel  for  the  claimant.  By  whom 
was  the  correspondence  of  the  Agent  of  the  Treasury  with  the  various 
United  Btates  district  attorneys,  marshals,  and  clerks  of  courts  car- 
ried on  ? 

Answer.  It  was  invariably,  I  believe,  carried  on  by  Mr.  Pleason- 
ton himself,  and  a  large  portion  of  it  was  performed  by  him  out  of 
office  hours,  and  at  his  own  house.  I  presume  a  rough  drafb  of  all 
that  correspondence,  in  Mr.  Pleasonton's  own  handwriting,  can  be 
found  on  file  in  the  office  of  the  Solicitor  of  the  Treasury. 

JOHN  H.  HOUSTON. 

Sworn  to  and  subscribed  before  me  this  30th  day  of  April,  1859. 

EDM.  F.  BROWN,  Cammimoner. 

Commiasioner's  Fees. — 2^  pages  testimony — 575  words,  at  20c  |1  15 
Oath 10 
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IN  THE  OOUBT  OF  CLAIICS. 


HoPKnrs  LiGHtinni,  Executor  of  Stbpiisn  Plbasonton  vs.  The  Unitbd 

States. 

Deposition  of  Thomas  Mustin^  Esq.,  for  the  United  States. 

This  witness  having  been  already  examined  in  this  cause,  the  gen- 
eral  interrogatories  are  waived. 

Ist  interrogatory  by  the  deputy  Solicitor.  Was  any  special  assistance 
given  to  Mr.  Pleasonton  when  the  duties  of  Agent  of  the  Treasury  were 
assigned  to  him,  by  the  addition  of  clerks  to  the  office  ?  If  so,  what 
clerks  were  added  to  his  office  at  that  time  ? 

Answer.  No  special  assistance  was  given  to  Mr.  Pleasanton,  of  ad- 
ditional clerks  or  otherwise,  when  these  duties  were  assigned  to  him. 

2d  interrogatory.  When  did  Nicholas  Harper  and  Basil  Waring 
enter  the  office?  Did  they,  or  either  of  them,  aid  Mr.  Pleasanton  in 
the  duty  of  collecting  debts  due  the  United  States  ?  If  so,  to  what 
extent  ? 

Answer.  Mr.  Harper  and  Mr.  Waring  were  transferred  to  Mr. 
Pleasanton's  office  along  with  the  revenue  business,  with  two  others^ 
in  January^  1820,  being  the  four  clerks  that  had  been  employed 
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thereon,  and  when  the  husiness  of  Agent  of  the  Tresaniy  was  also  trans- 
ferred to  the  same  office  in  July,  1821,  the  former,  Mr.  Harper,  was 
ahstracted  from  the  rerenue  to  the  agency  husiness,  and  the  latter, 
Mr.  Waring,  remained  on  the  revenue  duties,  and  never  aided  as  I 
believe  in  any  way  in  those  of  the  Agent  of  the  Treasury.  Both  of 
these  clerks  continued  in  Mr.  Pleasonton's  office  until  the  establish- 
ment by  law  of  the  office  of  Solicitor  of  the  Treasury,  in  May,  1830, 
when  they  were  transferred,  along  with  their  respective  duties,  to  that 
office. 

3d  interrogatory.  Was  it  the  special  duty  of  said  Harper  and  War- 
ing, or  either  of  them,  or  of  any  other  clerks,  to  aid  Mr.  Pleasonton 
in  this  duty  ?  If  so,  what  clerks  were  so  emplo}  ed  ?  Please  answer 
fully  as  to  the  amount  of  assistance  rendered  Mr.  P.  in  this  duty,  by 
clerks  in  his  office. 

Answer.  Mr.  Harper,  as  already  stated,  was  abstracted  from  the 
revenue  and  placed  on  the  agency  business  by  Mr.  Pleasonton.  His 
duties  on  the  latter  were  to  keep  a  docket-book  of  the  suits  instituted, 
to  note  therein  the  condition  and  progress  of  the  same,  and  to  aid  Mr. 
Pleasonton  in  the  more  simple  portion  of  the  large  correspondence  in 
carrying  on  the  business.  Mr.  Waring,  as  has  been  already  stated, 
gave  no  aid  whatever^  as  I  believe,  to  Mr.  Pleasonton  in  the  agency 
business,  but  was  kept  closely  on  that  of  the  revenue  during  the  time 
it  remained  in  Mr.  P.'s  charge. 

It  is  proper,  perhaps,  under  this  head,  to  state,  that  for  the  copying 
of  letters  and  recording  the  numerous  letters  and  papers  connected 
with  the  agency  of  the  treasury  business,  one  other  clerk  was  con- 
stantly engaged.  That  clerk  and  Mr.  Harper  were  the  only  assist- 
ance which  1  know  of,  that  was  ever  given  to  Mr.  Pleasonton  in  the 
performance  of  his  duties  as  Agent  of  the  Treasury. 

The  counsel  for  the  claimant  is  present,  and  has  no  questions  to  ask 
the  witness. 

THOMAS  MUSTIli. 

Sworn  to  and  subscribed   before  me  this  thirtieth  day  of  April, 
[l.  s.l  1859. 

EDM,  F.  BROWN, 
Cammiasioner  of  the  Court  of  Claims. 

Witness's  fees — claims  none. 
Commissioner's  fees — 

2^  pages  testimony,  675  words,  at  20  cents  per  100 |1  15 
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Treasury  Department,  Stay  23,  1821. 

Sir  :  By  the  first  section  of  the  act  of  the  15th  May,  1820,  entitled 
'^  an  act  providing  for  the  better  organization  of  the  Treasury  Depart- 
ment," the  President  of  the  United  States  is  authorized  to  designate 
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BQcli  officer  of  the  Treasury  Department,  as  he  shall  from  time  to  time 
think  proper,  to  direct  and  superintend  all  orders,  suits,  or  proceed- 
ings,  in  law  or  equity,  for  the  recovery  of  money^  chattels,  lands,  tene- 
ments, or  hereditaments  in  the  name  and  for  the  use  of  the  United 
States.  Under  the  foregoing  authority,  the  First  Comptroller  of  the 
Treasury  was,  on  the  22d  July,  1820,  designated  by  the  President  of 
the  United  States  for  that  purpose. 

The  extensive  and  complicated  duties  imposed  upon  that  officer  in 
superintending  and  revising  the  accounts  which  have  been  examined 
by  the  First  and  Fifth  Auditors  of  the  Treasury,  leave  no  time  to 
attend  to  the  prosecution  of  suits  for  the  recovery  of  debts  and  prop- 
erty belonging  to  the  United  States,  and  especially  to  the  correspond- 
ence resulting  from  such  prosecutions  with  the  attorneys  of  the  United 
States  in  the  several  judicial  districts  of  the  Union.  It  is  therefore 
respectfully  submitted  that  the  public  interest  requires  a  different 
designation. 

In  electing  between  the  different  offices  of  the  Treasury  Department 
for  this  important  service,  the  qualifications  necessary  for  the  proper 
discharge  of  the  duties  imposed  by  the  act,  and  the  extent  of  the  ser- 
vices at  this  time  performed  by  these  officers,  must  necessarily  be  con- 
sidered. 

Under  the  influence  of  these  considerations,  it  is  submitted  respect- 
fully to  the  President  of  the  United  States,  that  it  is  expedient  that 
Stephen  Pleasonton,  esq.,  be  designated  as  the  officer  of  the  treasury 
who  shall  be  charged  with  the  direction  and  superintendence  of  all 
orders,  suits,  or  proceedings,  in  law  or  equity,  in  the  name,  and  for 
the  use  of  the  United  States,  under  the  authority  of  the  first  section 
of  the  said  act. 

WM.  H.  CRAWFORD. 
Secretary  of  the  Trea,8ury. 

Jambs  Monboe, 

Preddent  of  the  United  States. 

Let  Stephen  Pleasonton  be  appointed,  to  take  effect  from  the  first 
day  of  July  ensuing. 

JAMES  MONROE. 
Mat  23,  1821. 

Officb  of  the  Sougixor  of  tue  Treasurt, 

February  22,  1859. 

I  do  hereby  certify  that  the  foregoing  is  a  true  transcript  from  the 
letter-book  of  Stephen  Pleasonton,  late  Agent  of  the  Treasury,  which 
was  transferred  to  this  office  on  its  establishment,  and  is  now  one  of 
the  records  thereof. 

In  testimony  whereof  I  have  hereunto  set  my  hand,  and  caused  the 
|.  -1  seal  of  the  Solicitor's  office  to  be  affixed  the  day  and  year 
liu  8. J  i^^yg  written. 

JUNIUS  HILLYER. 

SolicUor  of  the  Treasury. 
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Report  of  First  Comptroller. 

Treasury  Department, 
OomptroUer's  Office^  February  28,  1859. 

Sir  :  Yonr  letter  of  the  24th  inst.,  requesting  information  relating 
to  the  case  of  execator  of  Stephen  Pleasonton  V8.  United  States  has 
been  receired,  and  in  reply  I  would  state  that  this  office  has  no  means 
of  ascertaining  the  numoer  of  accounts  stated  by  the  Second,  Third, 
Fourth,  and  Sixth  Auditors,  as  their  accounts  are  not  rerised  in  this 
office. 

The  number  of  accounts  stated  by  the  First  and  Fifth  Auditors  for 
the  years  1821  to  1829,  inclusive,  are  as  follows,  viz : 

Stated  by  the  First  Auditor  in  1821 1,728 

Do.  do.  1822 1,662 

Do.  do.  1823 1,430 

Do.  do.  1824 1,595 

Do.  do.  1825 1,626 

Do.  do.  1826 1,702 

Do.  do.  1827 1,602 

Do.  do.  1828 1,980 

Do.  do.  1829 1,796 

Whole  number  stated  in  nine  years 14,921 


Stated  by  the  Fifth  Auditor  in  1821 106 

Do.                   do.            1822 138 

Do.                   do.            1823 174 

Do.                   do.            1824 164 

Do.                   do.            1825 153 

Do.                   do.            1826 129 

Do.                   do.            1827 121 

Do.               .     do.            1828 103 

Do.                   do.            1829 293 

Whole  number  stated  in  nine  years 1,331 

Very  respectfully,  : 

W.  MEDILL,  ComptroOer. 


Report  of  Second  ComptroUer. 

Trbasurt  Department, 
Seootid  Auditor's  Office,  March  4,  1859. 

Sir  :  In  compliance  with  your  request,  of  the  2d  instant^  to  be  fur- 
nished with  a  statement  of  the  number  of  accounts  settled  in  this  office 
from  1821  to  1829,  both  years  inclusive,  I  transmit  the  annexed  state- 
ment, showing  the  number  of  accounts  settled  during  that  period. 
Very  respectfully,  your  obedient  servant, 

T,  J.  D.  FULLER, 

Second  Auditor. 
Jko.  D.  McPherson,  Esq., 

Dqmty  Solicitor  Court  of  Claims,  Washington,  D.  C. 


l^atemerU  of  the  number  of  accounts  settled  by  the  Second  Auditor  in  the 

following  years : 

In  the  year  1821  there  were  settlements 1,117 

Do.         1822          do.            do 909 

Do.         1823          do.            do 978 

Do.        1824          do.            do 1,095 

Do.        1825          do.            do 956 

Do.         1826          do,            do 991 

Do.        1827          do.            do 1,098 

Do.        1828          do.            do 986 

Do.        1829          do.            do.          1,363 


9,491 


T.  J.  D.  FULLER, 

Second  Auditor. 
Tkbasurt  Depabtmbn!!, 

Second  Auditor' a  Office^  Marc/i  4, 1859. 


Seaport  of  Third  Auditor. 

Trbasurt  Dbparthent, 
Third  Auditor's  Office,  March  6,  1859. 

Sib:  In  reply  to  your  letter  of  the  2d  instant,  which  was  received 
on  yesterday,  I  have  to  inform  you  that  the  nnmher  of  accounts  set- 
Ued  in  this  office  for  the  years  mentioned,  are  as  follows : 

In  1821,  2,305  ;  in  1822,  2,915  ;  in  1823,  1,500  ;  in  1824,  1,307 ; 
in  1825,  2,275;  in  1826,  1,079;  in  1827,  1,014;  in  1828,  1,128,  and 
in  1829,  1,197.     Total,  14,720. 

Very  respectfully,  your  obedient  servant, 

R.  J.  ATKINSON,  Auditor. 
J.  D.  McPhbrson,  Esq., 

Court  of  Claims  J  Washington  City,  D.  0. 
J.  Madison  Cutis,  Esq., 

Second  Comptroller. 


Beport  of  Fourth  Auditor. 

Trbasurt  Dbparticbnt, 
Fourth  AudUor^s  Office,  March  8, 1859. 

Sib  :  In  answer  to  the  inquiry  contained  in  the  letter  of  John  D. 
McPherson,  esq.,  deputy  Solicitor  in  the  Court  of  Claims,  I  have  to 
state  that  it  appears  from  the  records  now  in  this  office,  that  the 
number  of  accounts,  of  every  description^  settled  from  1821  to  1849, 
both  inclusive,  reported  and  shown  by  letters  written  by  the  office,  is 
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ten  thousand  seven  hundred  and  eighty-seven.  Four  thousand  three 
hundred  and  sixty-eight  of  these  accounts  are  of  a  miscellaneous 
character,  and  embrace  no  minor  accounts.  Two  hundred  and  eleven 
are  pension  accounts;  some  of  which  include  the  settlement  of  minor 
accounts,  and  six  thousand  two  hundred  and  eight  are  mostly  the 
accounts  of  the  disbursing  officers  of  the  navy,  and  every  one  of  such 
embrace  many  minor  accounts.  It  is  impossible  to  ascertain  with 
accuracy  the  number  of  minors  embraced  by  the  aforesaid  accounts, 
but  they  are  such  as  go  to  make  the  accounts  of  disbursing  officers. 

I  am,  very  respectfully,  your  obedient  servant, 

A.  J.  O'BANNON,  ith  AudUor. 

J.  M.  CuTTS,  Esq. , 

Second  ComptrcUer. 


Beport  of  Fifth  AudUor. 

TRBAbURT  DePARTBIEFT, 

Fifth  Auditor's  Office,  AprU  15,  1859. 

Sir  :  In  reply  to  the  inquiries  contained  in  your  letter  of  the  12th 
instant,  as  to  when,  and  under  what  circumstances,  the  late  Fifth 
Auditor,  Stephen  Pleasonton,  was  placed  in  charge  of  the  light-house 
duties,  and  reqestinff  a  copy  of  the  order  or  authority  which  confided 
that  duty  to  him.  I  have  to  state  that  no  paper  can  be  found  on  the 
files  of  this  office  containing  such  authority,  and  that  on  inquiry  at 
the  office  of  the  Secretary  of  the  Treasury,  I  learn  that  the  records, 
which  probably  contained  the  information  on  the  subject,  were  con- 
sumed with  the  treasury  building  by  the  fire  of  March  31,  1833. 

Congress,  by  an  act  of  July  24,  1813,  created  the  office  of  commis- 
sioner of  revenue,  relative  to  direct  taxes  and  internal  duties,  and  to 
that  office,  by  its  second  section,  was  assigned  the  business  of  light 
houses^  &c.  (See  Vol.  4,  page  668,  of  Bioren  &  Duane's  edition  of 
the  laws.)  And  by  an  act  of  December  23, 1817,  the  office  of  the 
commissioner  of  the  revenue  was  abolished,  and  authority  given  to  the 
President  to  place  the  unfinished  business  into  the  hands  of  such  offi- 
cer of  the  Treasury  Department  as  the  Secretary  thereof  might  desig- 
nate. (See  Vol.  6,  page  249,  of  J.  B.  Colvin's  compilations  of  the 
laws.) 

By  a  letter  on  record  at  this  office,  under  date  February  2,  1830, 
addressed  to  the  chairman  of  the  Judiciary  Committee  of  the  House 
of  Representatives  by  Mr.  Pleasonton,  it  is  stated  that  he  was  the 
officer  that  had  been  designated  by  the  Secretary  of  the  Treasury, 
under  the  said  act  of  Congress,  and  that  he  entered  upon  the  duties  of 
acting  commissioner  of  the  revenue,  carrying  along  with  them  the 
light-house  business,  on  the  first  day  of  January,  1820. 

It  is  well  known  that  he  retained  the  light-house  business  until  the 
establishment  by  law  of  the  Light-house  Board,  in  August,  1852. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

BARTH.  FULLER,  AudiUyr, 

John  D.  McPhbrson,  Esq., 

Deputy  SclicUoT  Court  of  Claims. 
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IN  THE  COURT  OF  CLAIMS. 

No.  2. 

HopiONB  LiGHXNER,  Ezocator  of  Stephen  Pleasonton,  vs.  The  United 

States. 

Brief  of  Counad  for  Petitioner. 

The  claim  of  the  petitioner  is  founded  upon  services  rendered  hy 
Mr.  Pleasonton,  as  Agent  of  the  Treasury,  from  the  1st  of  July,  1821, 
the  date  at  which  he  assumed  the  duties  of  that  office,  hy  direction 
and  appointment  of  President  Monroe,  to  the  29ih  of  May,  1830, 
when  he  was  relieved  from  the  performance  of  those  duties  hy  the 
appointment  of  a  Solicitor  of  the  Treasury. 

The  duties  of  Agent  of  the  Treasury  were  defined  by  the  first  section 
of  the  "act  for  the  better  organization  of  the  Treasury  Department," 
passed  May  16,  1820,  (Stat,  at  Large,  vol.  3,  492,)  to  be  *'  to  direct 
and  superintend  all  orders,  suits,  or  proceedings,  in  law  or  in  equity, 
for  the  recovery  of  money,  chattels,  lands,  tenements,  or  heredita- 
ments, in  the  name  and  for  the  use  of  the  United  States." 

The  evidence  that  he  faithfully  and  very  successfully  performed 
these  duties  for  the  time  stated,  is  shown  by  the  records  of  the  govern- 
ment in  its  executive  and  legislative  departments. 

The  rule  that  compensation  should  follow  service,  and  that,  by  the 
common  law,  a  person  who  disposes  of  his  time  and  labor  -for  the 
benefit  of  another  party,  at  the  request  of  the  latter,  has  a  just  claim 
against  that  party  for  compensation,  is  too  old  and  well  settled  to 
require  argument. 

In  this  case  services  of  great  value,  and  involving  vast  responsi- 
bility and  labor,  were  rendered  to  the  United  States,  at  the  request 
and  by  the  direction  of  the  head  of  the  government.  So  far  as  the 
Executive  had  the  power  to  pledge  the  faith  of  the  United  States  for 
the  payment  of  compensation  in  this  case,  Mr.  Monroe  appears  to 
have  done  so ;  but  even  in  the  absence  of  any  assurance  on  the  part 
of  the  President  to  Mr.  Pleasonton  that  he  should  be  paid  for  his 
services,  a  promise  was  undoubtedly  implied,  that,  for  services  ren- 
dered to  the  United  States  by  direction  or  request  of  the  President,  a 
just  and  reasonable  compensation  would  be  paid  ;  and  the  only 
distinction  that  can  be  drawn  between  this  case  and  one  existing 
between  two  individuals  is  this :  The  United  States,  being  a  sov- 
ereign power,  cannot  be  held  subject  to  legal  process ;  and  though 
an  equitable  and  legal  obligation  to  pay  may  be  conceded  to  exist 
against  the  government.  Congress  may,  in  their  discretion,  refuse  to 
appropriate  money  to  pay  the  claim,  and  thus  a  party  claiming  under 
ao  express  or  implied  contract  may  be  without  remedy. 

If  Mr.  Pleasonton  had  performed  similar  services  for  an  individual, 
no  controversy  could  have  arisen  as  to  the  legal  liability  of  that  indi- 
vidual to  pay  him  a  reasonable  compensation,  in  the  absence  of  any 
express  contract  fixing  the  amount  of  the  compensation.  The  right 
to  compensation  remains  in  full  force,  though  it  cannot  be  enforced  at 
law  ;  and  whether  Congress  does  or  does  not  make  an  appropriation 
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of  money  to  fulfil  the  obligations  of  the  contract,  express  or  implied, 
for  both  are  equally  imperative,  this  court  has  performed  its  whole 
duty  when  it  has  adjudicated  the  case  upon  the  principles  of  law  and 
justice. 

The  two  offices  of  Fifth  Auditor  and  Agent  of  the  Treasury  were 
entirely  compatible,  though  the  duties  were  separate  and  distinct; 
and,  in  the  appointment  of  Mr.  Pleasonton,  the  President  exercised 
a  discretion  restricted  only  by  the  statue  to  some  officer  in  the  Depart- 
ment of  the  Treasury. 

The  payment  for  the  performance  of  the  duties  of  both  offices^  in 
such  a  case,  is  legally  and  equitably  due,  the  following  authorities 
sufficiently  show : 

Mr.  Grundy^  chairman  of  the  judiciary  committee  of  the  Senate, 
and  afterwards  Attorney  General  of  the  United  States,  said,  in  his 
report  upon  this  case,  dated  January  24,  1832  :  '^  When  it  is  consid- 
ered that,  so  far  back  as  the  year  1816,  the  several  heads  of  depart* 
ments  strongly  recommended  to  Congress  the  establishment  of  a 
separate  and  distinct  office  for  the  prosecution  of  suits,  and  the  Secre- 
tary of  the  Treasury,  in  1819,  reiterated  the  recommendation  ;  that 
the  office  has  been  subsequently  established ;  that  the  memorialist, 
during  the  period  the  business  was  confided  to  him,  collected  and 
caused  to  be  liquidated  an  amount  exceeding  six  millions  of  dollars 
out  of  a  sum  of  about  thirteen  millions  in  suit ;  that  the  late  and 
present  Secretary  of  the  Treasury,  upon  a  reference  of  the  meooiorial 
to  them,  have  reported  in  favor  of  the  claim  ;  the  committee  are  of 
opinion  that  the  memorialist  is  entitled  to  compensation  for  executing 
the  duties  of  Agent  of  the  Treasury,  imposed  by  the  act  of  the  15th  of 
May,  1820."     (Sen.  Doc,  1st  sess.  22d  Con.,  vol.  1,  Doc.  32.) 

Mr.  Clayton,  chairman  of  the  judiciary  committee  of  the  Senate, 
and  who  had  for  a  long  time  been  chief  justice  ot  his  State,  said,  in 
his  report  of  March  10, 1834  :  ^^The  duties  of  the  Agent  of  the  Treas- 
uary  required  his  personal  attention,  engaging  him  in  active  corre- 
spondence with  attorneys,  marshals,  clerks  of  courts,  and  defendants 
in  suits ;  and  as  the  power  conferred  upon  him  to  press  or  delay,  by 
a  discreet  indulgence,  the  recovery  of  the  debts  required  the  exercise 
of  his  best  judgment ;  it  devolved  on  him  an  onerous  responsibility. 
This  is  not  the  case  of  one  who,  having  assumed  an  office  the  duties 
of  which  are  undefined  by  law,  agrees  to  devote  his  whole  time  to  his 
employer  for  an  annual  compensation,  and  is,  for  that  compensation, 
to  assume  any  new  duties  which  he  may  be  able  to  perform." 

In  another  place,  after  referring  to  the  duties  of  Fifth  Auditor 
under  the  act  of  March,  1817,  he  says,  that  the  duties  of  Agent  of  the 
Treasury,  'though  highly  arduous  and  important,  and  requiring 
great  attention  and  prudence,  were  in  no  way  connected  with  or  even 
resembling  the  established  duties  of  the  Fifth  Auditor."  And  again : 
That  <'  the  new  duties  enjoined  on  the  Fifth  Auditor  as  Agent  ot  the 
Treasury  were  no  part  of  those  which  he  originally  agreed  to  perform 
for  his  salary."  He  concluded  his  report  by  saying :  "  The  memo- 
rialist is  entitled  to  compensation  for  executing  the  duties  of  Agent  of 
the  Treasury  from  the  1st  of  July,  1821,  to  the  29th  of  May,  1830. 

In  U.  8.   va,  Fillebrown  &  McDaniel,  (7  Peters,  1,  28,)  the  Su- 
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preme  Court  held,  that  an  officer  was  entitled  to  compensation  for  ser- 
yices  ''  not  among  the  ordinary  and  regular  duties  appertaining  to 
his  office." 

In  U.  S.  vs.  Morse,  (3  Story's  Reports,  87,)  Judge  story  held,  that 
two  offices  may  be  conferred  upon  one  person,  and  he  be  entitled  to  the 
pay  of  both.  He  also  said :  ''The  law  culjusts,  or  was  intended  to 
adjust,  the  measure  of  the  compensation  of  any  office  to  the  duties  to 
be  performed  in  that  office,  and  not  in  another  independent  office." 
And  further :  '^  When  the  provisions  are  loose  and  obscare,  and  admit 
of  two  interpretations,  the  construction  ought  to  be  favorable  to  the 
claims  of  the  officer  who  performs  the  duties  of  two  independent 
offices/' 

In  n.  S.  vtf.Bipley,  (7  Peters,  18,)  the  Supreme  Court  held  it  to 
be  clear  that  an  equitable  allowance  should  be  made  to  an  officer  for 
services  that  did  not  come  within  the  line  of  his  official  duty,  but 
which  were  performed  under  the  sanction  of  the  government. 

In  U.  S.  V9.  Nourse,  formerly  Begister  of  the  Treasury,  the  district 
judge  for  the  District  of  Columbia  decided,  that  on  the  20th  Decem- 
ber, 1830,  Nourse  had  produced  satisfactory  evidence  that  he  did,  for 
a  long  course  of  years,  render  various  services  '^  over  and  above  the 
duties  of  his  office  as  Begister  of  the  Treasury  of  the  United  States," 
for  which  he  had  not  been  allowed  compensation,  and  the  judge  ap- 
pointed auditors  to  ascertain  the  value  of  those  services,  and  the 
compensation  to  which  he  would  be  equitably  entitled.  The  auditors 
reported  that  there  was  equitably  due  over  twenty-three  thousand 
dollars  for  those  services,  and  the  report  was  made  absolute.  (6 
Peters,  470.) 

In  the  circuit  court  for  the  district  of  Maryland,  April  term,  1854, 
Chief  Justice  Taney  decided,  in  the  case  United  States  t;^.  White, 
who,  while  regularly  commissioned  and  paid  as  navy  agent,  acted 
also  as  purser,  that  he  was  entitled  to  the  pay  of  both  offices. 

He  remarked,  that  ''  it  often  happens  that,  in  unexpected  contin- 
gencies and  for  temporary  purposes,  the  appointment  of  a  person 
already  in  office  to  execute  the  duties  of  another  office  is  more  conve- 
nient and  useful  to  the  public  than  to  bring  in  a  new  officer  to  execute 
the  duty  ;  and  if  the  duties  of  the  second  office  are  performed,  and 
the  law  has  fixed  the  compensation  which  it  deems  just  for  such  ser- 
vices, it  cannot  be  material  whether  they  are  rendered  by  one  holding 
another  office  or  not,  provided  they  are  laithfully  discharged." 

Attorney  General  Crittenden  gave  an  opinion,  on  the  7th  of  June, 
1851,  in  the  case  of  Gilbert  Bodman,  a  regular  clerk  in  the  Treasury 
Department,  with  an  annual  salary,  who  was  also  appointed  to  per- 
form some  special  duty  in  connexion  with  the  Coast  Survey,  and 
allowed  pay  therefor  by  the  Secretary,  that  Bodman  was  entitled  to 
pay  in  both  capacities,  and  there  was  no  law  forbidding  any  person 
from  holding  two  compatible  offices  at  the  same  time  and  receiving 
compensation  for  both.  *  Indeed,"  he  pays,  "  it  might  happen  that 
it  would  be  most  convenient  and  most  conducive  to  public  economy, 
as  well  as  to  the  public  service,  to  confer  two  offices  on  the  same 
person."     (Opinions  of  Attorneys  General,  vol.  5,  766.) 

Attorney  General  Cushing  says,  in  his  opinion  in  L.  B.  Hardin's 
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case,  dated  August  18,  1853,  that  the  act  of  August  31,  1852,  ex- 

Elicitly  assumes  that  persons  exist  within  the  purview  of  the  act  who 
old  two  separate  offices,  discharge  their  distinct  duties,  and  lawfully 
receive  their  different  salaries.  Again :  That  '^  the  law  of  1830  does 
not  prohibit  the  holding  of  more  than  one  office  with  the  salary  of 
each."     (Opinions  of  Attorneys  General,  vol.  6,  80.) 

In  the  case  of  Baily,  a  clerk  in  the  War  Department,  who  was  also 
appointed  clerk  to  an  army  board  organized  under  the  act  of  August 
31,  1852,  (10  Stat.,  p.  108,)  Attorney  General  Gushing  says,  in  his 
opinion  dated  January  17,  1857:  *^The  first  inquiry  is,  whether 
there  is  any  provision  of  law  which  forbids  the  holding  of  two  dis- 
tinct offices  or  appointments  by  the  same  person?  I  am  not  aware 
of  the  existence  of  any  such  provision."  He  held  that  Baily,  as 
clerk  of  the  army  board,  had  '^  a  separate  office,  under  distinct 
authority,  and  with  appropriate  functions/'  and  that  the  prohibi- 
tory enactments  did  not  extend  to  his  case.  And  Congress  sanctioned 
the  opinion  by  appropriating  money  to  pay  the  balance  claimed. 
(Laws  3d  sess.  34th  Con.,  p.  206;  Opinions  of  Attorneys  General, 
vol.  8,  325.) 

It  will  be  observed  that  all  these  opinions  of  Attorneys  General 
were  given  upon  questionf>  arising  out  of  the  statutes  prohibiting,  in 
language  more  or  less  stringent  and  precise,  extra  allowances  and 
pay  for  extra  duty.  The  laws  quoted  and  mainly  relied  on  for  the 
prohibition  were  those  of  March  3,  1839,  (Stat.,  vol.  5,  1839  ;)  May 
18,  1842,  (Stat.,  vol.  5,487  ;)  August  23, 1842,  (Stat.,  vol.  5,  525;) 
all  of  which  were  passed  long  after  the  claim  of  Mr.  Pleasonton 
originated,  and  are  not  therefore  applicable  to  his  case. 

If  in  precisely  similar  circumstances  of  separate  appointment  and 
duty  other  officers  have  been  decided  to  be  entitled  to  a  quantum 
meruit,  or  a  specific  salary,  for  services  rendered  at  a  time  subsequent 
to  the  date  of  the  prohibitory  laws,  surely  the  claim  of  Mr.  Pleason- 
ton must  be  placed  on  superior  ground  in  that  respect ;  and  it  will 
not  be  contended  that  the  services  rendered  by  him  were  inferior  to 
those  rendered  by  others  in  respect  to  their  character,  extent,  and 
importance. 

As  regards  the  amount  of  compensation  to  which  Mr.  Pleasonton 
was  entitled,  it  may  be  remarked  that  he  was  the  first  incumbent  of 
the  office.  Upon  him  therefore  devolved  the  labor  and  responsibility 
of  establishing  rules  and  regulations  for  the  management  of  the  im- 
portant business  confided  to  it ;  and  that,  when  Congress  established 
the  office  of  Solicitor  of  the  Treasury,  they  fixed  the  salary  of  the 
Solicitor  at  $3,500  a  year,  assigning  to  him  precisely  such  duties, 
and  such  only,  as  had,  up  to  that  time,  been  performed  by  Mr. 
Pleasonton. 

GEO.  CHIPMAN, 
Attorney  for  H,  Lightner,  Executor  of  Stephen  Pleaaonion, 
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« 
IN  THE  COURT  OP  CLAIMS. 

.  SxBPHEN  Plbasanton's  Executor  vs.  The  Unitbd  States. 

soiicrroR's  brief. 

Claim  for  oompensaiion  for  services  rendered  by  the  deceased  as  Agent 

of  the  Treasury  xohen  he  was  Fifth  Auditor. 

FACTS  SET  UP  IN  THE  PETITION. 

1.  That  Mr.  Pleasanton  was,  prior  to  1821 ,  Fifth  Auditor  of  the 
Treasury. 

This  is  admitted  hj  the  Solicitor. 

2.  That  he  was  appointed  in  that  year  to  perform  the  duties,  under 
the  act  of  15th  of  May,  1820,  of  Agent  of  the  Treasury,  to  take 
effect  on  the  Ist  of  July,  1821,  and  that  he  performed  the  duties  thus 
assigned  him  until  the  office  of  Solicitor  of  the  Treasury  was  created 
on  the  29th  of  May,  1830. 

These  facts  are  not  questioned. 

3.  It  is  claimed  that  for  this  service  the  decedent  was  entitled  to 
extra  compensation,  which  he  valued  at  $1,000  per  annum. 

This  conclusion  is  disputed.  The  law  and  evidence  will  be  referred 
to  for  the  purpose  of  showing  that  neither  in  law  nor  in  equity  was 
Mr.  Pleasanton  entitled  to  any  compensation  beyond  his  salary,  and 
that  he  really  earned  no  more. 

4.  It  is  claimed  that  President  Monroe  promised  that  Mr.  Pleas- 
anton should  receive  extra  compensation  for  these  services.  But 
there  is  no  sufficient  proof  of  this  ;  and  the  fact  and  authoiity  to 
promise  it  is  disputed.  It  is  insisted  by  the  Solicitor  that  the  duties 
performed  were  those  devolved  by  law  upon  the  office,  and  that  the 
salary  paid  was  a  full  and  reasonable  compensation. 

FACTS  AS  UKDERSTOOD   B7  THE  SOLICITOR. 

1.  The  office  of  Fifth  Auditor  was  created  by  the  act  of  the  3d  of 
March,  1817,  (3  U.  S.  L.  366,  s.  4,)  and  the  duties  defined  thus : 

''And  it  shall  be  the  duty  of  the  Fifth  Auditor  to  receive  all  accounts 
accruing  in,  or  relative  to,  the  Department  of  State,  the  General 
Post  Office,  and  those  arising  otU  of  Indian  affairs^  and  examine  the 
same,  and  thereafter  certify  the  balance,  and  transmit  the  accounts, 
with  the  vouchers  and  certificate,  to  the  Ii:st  Comptroller  for  his 
decision  thereon." 

2.  By  the  act  of  the  24th  of  February,  1819,  (3  IT.  S.  L.  487,  s.  1,) 
the  above  act  was  changed,  as  to  accounts  concerning  Indian  affairs, 
as  follows : 

*'  That  from  and  after  the  third  day  of  March  next,  it  shall  be  the 
duty  of  the  Second  Auditor  of  the  Treasury  to  receive  all  unsettled 
accounts  arising  out  of  Indian  affairs,  with  the  exception  of  those 
arifling  out  of  Indian  trade,  and  examine  the  same,  and  thereafter 
certiiy  the  balance,  and  transmit  the  accounts,  with  the  vouchers  and 
certificates,  to  the  Second  Comptroller  for  his  decision  thereon." 

3.  The  act  of  May  15,  1820,(3  U.  L.  592,  s.  1,)  authorized  the 
appointment  of  an  Agent  of  the  Treasury  in  these  words : 
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"  That  it  shall  be  the  duty  of  such  oflScer  of  the  Treasury  Depart- 
meut  as  Ihe  President  of  the  United  States  shall,  from  time  to  time, 
designate  for  that  purpose,  as  the  Agent  of  the  Treasury,  to  direcfrand 
superintend  all  orders,  suits,  or  proceedings,  in  law  or  in  equity,  for 
the  recovery  of  money,  chattels,  lands,  tenements,  or  hereditaments, 
in  the  name  and  for  the  use  of  the  United  States/' 

The  subsequent  sections  of  the  act  specify  various  duties  to  be  per- 
formed by  the  agent,  marshals,  and  others. 

4.  On  the  22d  of  July,  1820,  the  First  Comptroller  of  the  Treasury 
was  selected  by  the  President  to  act  as  agent.  (Mr.  Crawford's  letter, 
Record,  p.  46.) 

6.  On  the  23d  of  May,  1821,  owing  to  the  extensive  and  complica- 
ted duties  of  the  First  Comptroller  of  the  Treasury,  Mr.  Crawford 
recommended  that  he  be  relieved  from  their  performance  ;  and  in  his 
letter  to  the  President  he  said : 

'^  In  electing  between  the  different  officers  of  the  Treasury  Depart- 
ment for  this  important  service,  the  qualifications  necessary  for  the 
proper  discharge  of  the  duties  imposed  by  the  act  and  the  extent  of  ike 
eerwcee  at  this  time  performed  by  these  officers  mt^t  necessarily  be  con- 
sidered. Under  the  influence  of  these  considerations,  it  is  submitted 
respectfully  to  the  President  of  the  United  States  that  it  is  expedient 
that  Stephen  Pleasonton,  esquire,  be  designated  as  the  officer  of  the 
Treasury  who  shall  be  charged  with  the  direction  of  all  orders,  suits, 
or  proceedings,  in  law  or  equity,  in  the  name  and  for  the  use  of  the 
United  States,  under  the  authority  of  the  first  section  of  the  said 
act."— (of  1820.)    (Mr.  Crawford's  letter,  Record  p.  46.) 

6.  Under  this  recommendation,  referring  to  the  extent  of  his  duties 
then  required  of  the  different  officers  of  the  Treasury  Department, 
Mr.  Pleasonton  was  selected  by  President  Monroe.     (Record,  p.  46.) 

7.  The  duties  of  the  Fifth  Auditor  from  1821  to  1829,  inclusive, 
were  exceedingly  light,  the  number  of  accounts  settled  annually 
averaging  only  164.  The  number  rose  above  200  but  once,  and  the 
next  year  after  Mr.  Pleasonton's  selection  they  amounted  to  only 
106 — making  two  in  a  week.     (Record,  p.  48.) 

At  the  same  time  the  number  settled  by  the  First  Auditor  aver- 
aged 1,657  per  annum,  being  276  more  per  year  than  the  whole 
number  (1,381)  settled  by  the  Fifth  Auditor  in  nine  years.  (Record, 
p.  48.) 

During  the  same  years  the  Second  Auditor  settled  9,491  accounts, 
being  about  a  thousand  and  fifty  per  annum. 

In  1821  the  Third  Auditor  settled  2,375  accounts,  and  in  the  nine 
years  14,720,  averaging  1,635. 

During  the  same  nine  years  there  were  settled  in  the  Fourth  Aud- 
itor's office  10,787,  averaging  about  1,200  per  annum,  being  nearly 
as  many  per  annum  as  the  whole  number  settled  during  the  same 
period  in  the  Fifth  Auditor's  office.     (Recond,  pp.  50,  56.) 

8.  The  office  of  Commissioner  of  the  Revenue  was  established  by 
the  act  of  July  24,  1813.  (3  U.  S.  L.  39.)  The  second  section  of  the 
act  provides : 

^<  The  said  commissioner  of  the  revenue  shall  likewise  superintend 
the  collection  of  the  residue  of  the  former  direct  tax  and  internal 
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duties  which  may  be  still  outstanding,  and  shall  also  execute  the  ser- 
vices with  respect  to  lighthouses  and  other  objects  which  were  usually 
performed  by  the  former  commissioners  of  the  revenue." 

9.  By  the  second  section  of  the  act  of  the  23d  of  December,  181 7^ 
(3  U.  8.  L.  402,)  the  President  was  authorized  to  discontinue  the 
office  of  Commissioner  of  the  Revenue,  and,  if  not  discontinued  by 
him,  it  was  to  cease  on  a  certain  future  day^  and  in  either  case  the 
following  provision  would  apply  : 

^'  In  which  case  the  immediate  superintendence  of  the  collection  of 
such  parts  of  said  duties  and  taxes  as  shall  then  remain  outstanding 
shall  be  placed  in  such  officer  of  the  Treasury  Department  as  the 
Secretary  for  the  time  being  may  designate." 

10.  The  President,  on  the  30th  December,  1819,  discoutinued  the 
office  of  Commissioner  of  the  Revenue.  (Mr.  Crawford's  letter,  Ho. 
Report  740,  1836.  p.  23.) 

11.  Mr.  Crawford,  then  Secretary  of  the  Treasury,  ou  the  30th  of 
December,  1819,  determined  as  follows : 

^'  Sir  :  The  President  of  the  United  States  having  this  day  directed 
that  the  office  of  Commissioner  of  the  Revenue  shall  cease  and  be  dis- 
continued from  and  after  the  30th  instant,  in  conformity  with  the  pro- 
visions of  the  act  of  the  23d  of  December,  1817,  entitled  '  An  act  to 
abolish  the  internal  duties,'  I  have  judged  it  expedient  to  charge  you 
with  the  execution  of  the  duties  heretofore  discharged  by  the  said 
officer,  and  request  that  you  will^  on  the  30th  instant,  take  charge  of 
the  records  and  papers  belonging  to  the  office  aforesaid  and  proceed 
to  execute  the  duties  impost  by  the  said  act.  In  addition  to  the 
duties  required  by  this  instruction,  you  will  perform  the  duties  here- 
tofore performed  by  the  Commissioner  of  the  Revenue  in  relation  to 
light-houses,  beacons,  and  buoys. 

**  Three  of  the  clerks  who  have  been  employed  in  the  office  of  the 
Commissioner  of  the  Revenue  may  be  provisionally  employed  under 
your  direction,  until  the  decision  of  Congress  upon  the  estimates  sub- 
mitted for  their  compensation  during  the  year  1820  shall  be  made." 
(Mr.  Gillet's  report  on  the  organization  of  the  Treasury,  1st  sess. 
24th  Cong.,  Report  No.  740,  pp.  23,  24.) 

12.  Under  this  order  of  Mr.  Crawford,  Mr.  Pleasontbn  took  charge 
of  the  subjects  embraced  in  it,  and  acted  as  Commissioner  of  the  Rev- 
enue until  the  office  of  Solicitor  of  the  Treasury  was  created  in  1830, 
and  as  superintendent  of  light-houses,  &c.,  until  the  establishment 
of  the  Light-house  Board  in  1852.  (Mr.  Fuller's  letter,  Record, 
p,  66.) 

13.  The  act  of  May  29,  1830,  creating  the  office  of  Solicitor  of  the 
Treasury,  provided  that  such  Solicitor,  among  other  powers,  should 
be  clothed  with  the  following :     (4  U.  S.  L.^  p.  414.) 

*'  That  all  and  singular  the  powers  and  duties  which  are  by  law 
vested  in  and  required  from  the  Agent  of  the  Treasury  of  the  United 
States,  shall  be  transferred  to,  and  vested  in,  and  required  from,  the 
Solicitor  of  the  Treasury  ;  and  the  said  Solicitor  of  the  Treasury  shall 
also  perform  and  discharge  so  much  of  the  duties  heretofore  belonging 
to  the  office  of  Commissioner  or  acting  Commissioner  of  the  Revenue 
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as  relates  to  the   superintendence  of  the  collection  of  ontstandittg 
direct  and  internal  duties." 

Numerous  other  duties  are  deyolved  upon  the  Solicitor  of  the  Treas- 
ury by  the  various  sections  of  the  act  referred  to. 

14.  Under  the  provisions  of  Mr.  Crawford's  letter  of  30th  Decem- 
ber, 1819,  four  clerks  were  transferred  from  the  revenue  business  to  the 
office  of  the  Fifth  Auditor. 

Mr.  Muitin  testifies : 

^'  Mr.  Harper  and  Mr.  Waring  were  transferred  to  Mr.  Pleason ton's 
office  along  with  the  revenue  busines,  and  two  others,  in  January, 
1820,  being  the  four  clerks  that  had  been. employed  thereon;  and 
when  the  business  of  the  Agent  of  the  Treasury  was  also  transferred 
to  the  same  office  in  July,  1821,  the  former,  Mr.  Harper,  was  ab- 
stracted from  the  revenue  to  the  agency  business,  and  the  latter,  Mr. 
Waring,  remained  on  the  revenue  duties,  and  never  aided,  as  I  be- 
lieve, in  any  way,  in  those  of  the  Agent  of  the  Treasury.  Both  of 
these  clerks  continued  in  Mr.  Pleasonton's  office  until  the  establish- 
ment by  law  of  the  office  of  Solicitor  of  the  Treasury,  in  May,  1830, 
when  they  were  transferred  along  with  their  respective  duties^to  that 
office."     (Record,  p.  43.) 

15.  Two  clerks  were  continually  engaged  in  the  business  of  Agent 
of  the  Treasury  during  the  time  Mr.  Pleasonton  performed  the  duties 
of  agent,  and  others  assisted  more  or  less. 

Mr.  Mustin  says : 

^^  It  is  proper,  perhaps,  under  this  head,  to  state,  that  for  copying 
letters  and  recording  the  numerous  letters  and  papers  connected  with 
the  agency  of  the  treasury  business,  one  other  clerk .  was  constantly 
engaged.  The  clerk  and  Mr.  Harper  were  the  only  assistance  which 
I  know  of  that  was  ever  given  to  Mr.  Pleasonton  in  the  performance 
of  his  duties  as  Agent  of  the  Treasury."     (Record,  p.  43.) 

Mr.  Houston  says : 

^^  When  the  business  pressed  unusually  hard,  some  assistance  was 
occasionally  rendered  Mr.  Harper  in  making  up  the  records  by  myself 
or  Mr.  Barry,  another  clerk  in  the  office."     (Record,  p.  41.) 

16.  The  amount  of  the  auditing  business  performed  1821  to  1829 
in  the  Fifth  Auditor's  office  was  very  small  compared  with  that  io 
either  of  the  other  Auditors.  The  number  of  accounts  audited  during 
that  time  is  as  follows : 

In  the  office  of  the  First  Auditor 14,921 

''  ''         Second     '*      9,491 

*•  '*         Third      *«      14,720 

"  "         Fourth    *'  •    10,787 

"  **         Fifth       "      1,381 

(Record,  pp.  48,  56.) 

LEGAL  PROPOSrnONS. 

FiBST. — There  is  no  law  authorizing  any  payment  to  be  made  for  ike 
Bervices  rendered  and  diarged  by  the  plaintiff's  testator. 

The  statute  which  authorized  the  President  to  assign  the  duties  of 
Agent  of  the  Treasury  to  an  officer  of  that  department  is  silent  upon 
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the  subject  of  compeDsation.  The  daties  were  appropriate  for  some 
officer  of  the  department,  bat  were  of  so  limited  a  character  that  Con- 
gress did  not  deem  it  advisable  to  create  a  new  office  or  continue  an 
old  one — that  body  properly  supposing  that  the  President  could  find 
some  officer  in  the  department  fully  competent  and  at  leisure  to  per- 
form them. 

At  first  the  duties  were  assigned  to  the  second  officer  in  the  depart- 
ment, (the  First  Comptroller,)  and  were  performed  by  him  for  a  year 
or  more.  But  his  duties  as  a  quasi  judge  and  in  relation  to  the  col- 
lection of  revenue  from  the  customs  were  too  numerous  and  onerous  to 
permit  him  to  devote  personal  attention  to  these  duties.  On  that  ac- 
count the  Secretary  asked  that  he  might  be  relieved,  and  that  an  officer 
less  occupied  with  important  business  might  be  selected  and  put  in  his 
place. 

There  is  nothing  in  the  record  to  show  that  the  First  Comptroller 
expected  or  demanded  extra  compensation  for  performing  these  duties; 
nor  is  there  any  evidence  that  any  such  was  promised  him.  It  is  clear 
that  Congress  did  not  contemplate  that  the  selection  would  entitle  the 
person  selected  to  additional  compensation.  Had  that  body  intended 
that  any  such  should  be  made,  the  law  would  have  provided  for  it. 
Making  no  provision  for  paying  anything  beyond  the  regular  salaries 
is  conclusive  evidence  that  no  further  compensation  was  contemplated 
or  designed.  Congress  would  hardly  have  abolished  an  office  to  save 
expense,  if  it  had  supposed  that  transferring  its  duties  to  another  officer 
would  have  entitled  him  to  extra  compensation  for  performing  them. 
There  being  no  law  authorizing  the  payment  of  the'  sum  now  claimed, 
nothing  can  be  adjudged  tg  the  plaintifif. 

Second. — Tlie  duties  performed  were  those  devolved  upon  the  office  by 
law  J  and  do  not  entitle  the  plaintiff^  to  anything  extra  for  their  perfor" 
mance. 

The  duties  of  the^fficers  of  the  federal  government  are  generally  de- 
fined by  statute,  but  where  this  is  not  the  case  the  Executive«can  de- 
Yolve  such  upon  the  officer  as  he  may  deem  proper. 

Mr.  Pleasonton  had  four  classes  of  duties  to  perform : 

1.  Those  specified  in  the  act  creating  the  Fitth  Auditor's  office,  ex- 
cept those  from  which  the  office  was  relieved,     llis  duties  as  auditor 
were  of  a  trifling  character — not  averaging  three  accounts  in  a  week. 
The  examination  of  these  was,  as  is  the  case  with  all  such  offices,  de- 
Yolved  upon  clerks. 

After  the  Indian  office  accounts  were  taken  from  his  office  there  was 
scarcely  anything  left.  This  was  undoubtedly  the  cause  why  the  Sec- 
retary devolved  upon  him  a  second  class. 

2.  Certain  duties  formerly  devolved  upon  the  Commissioner  of  the 
Beyenue.  The  Secretary  of  the  Treasury  was  authorized  by  the  act 
to  devolve  these  duties  upon  any  officer  of  the  department.  These 
had  become  small,  and  Mr.  Pleasonton  made  no  claim  for  extra  com- 
pensation on  account  of  their  performance. 

3.  The  light  house  duties  previously  performed  by  the  Commissioner 
of  the  Revenue  were  devolved  upon  the  Fifth  Auditor  by  executive 
authority  alone,  there  being  no  statute  on   the  subject.     These  Mr. 
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Pleasonton  performed  from  1819  to  1852  withoat  claiming  extra  com- 
pensation. They  were  as  extensive,  it  is  believed,  as  those  of  Agent 
of  the  Treasury,  and  certainly  stand  upon  quite  as  good  ground. 

4.  Duties  under  the  act  of  1820,  performed  under  a  selection  made 
in  1821.     These  duties  were  not  co-extensive  with  those  of  the  Solicitor 
of  the  Treasury,  as  a  comparison  of  the  two  laws  will  show.  Congress, 
by  a  statute,  declared  that  these  duties  were  proper  to  be  performed  by 
an  officer  of  the  Treasury  Department ;  but  inasmuch  as  the  duties  of 
the  officers  of  the  department  often  varied,  Congress  left  it  to  the 
President  to  select,  from  time  to  time,  the  proper  person  to  attend  to 
them.     At  first  the  President  selected  the  First  Comptroller,  and 
afterwards  the  iFifbh  Auditor.  It  is  evident  that  the  last  selection  was 
made  because  the  officer  had  little  business  confided  to  him.     When 
Mr.  Pleasonton  was  selected,  a  clerk  from  the  former  agent's  office  was 
provided' to  attend  to  the  business  ;  and  he  had  another  clerk  to  assist 
him,  and  occasionally  other  clerks  lent  a  helping  hand.     The  duties 
of  the  agency  were  accepted  and  performed  as  a  part  of  the  regular 
business  of  the  Fifth  Auditor,  and  it  was  as  much  so  as  any  of  the 
duties  performed  by  him.   New  duties  are  frequently  assigned  to  pub- 
lic officers,  and  whether  directly  by  act  of  Congress  or  indirectly 
through  executive  assignment  does  not  make  any  difference.    In  each 
case  they  are  a  part  of  the  regular  official  duties.     The  mode  of  con- 
ferring these  additional  duties  cannot  weigh  in  determining  whether 
the  officer  is  to  receive  the  old  compensation  provided  by  law,  or  shall 
have  something  in  addition.     The  government,  for  the  $3,000  salary 
paid  Mr.  Pleasonton,  was  entitled  to  all  the  services  he  could  render 
m  his  office.     It  cannot,  with  truth,  be  said  that  Mr.  Pleasonton  per- 
formed more  services  than  a  good  &ithful  officer  ought  to  perform. 
When  he  worked  at  the  business  of  agency  of  the  treasury  he  was  not 
at  work  at  other  duties,  and  it  was  immaterial  to  him  as  to  which  he 
should  attend  to.     He  had  clerks  to  assist  him  in  all  his  business. 
They  all  worked  together  in  the  same  office,  and  each  clerk  at  a  speci- 
fic business.     There  is  no  reason  for  saying  that  one  branch  of  his 
business  was  extra  more  than  another.     His  duties  relative  to  the  col- 
lection of  the  internal  revenue  and  as  superintendent  of  the  light- 
houses, beacons^  buoys,  stood  in  all  respects  like  the  agency.    All 
these  duties  put  together  did  not  make  a  large  business,  nor  prevent 
the  Secretary  of  the  Treasury  and  Congress  from  discussing  the  pro- 
priety of  abolishing  the  Fifth  Auditor's  office.     (See  Report  740, 
above  referred  to,  pp.  12,  27.)    Without  the  matters  assigned  by  ex- 
ecutive department,  the  Fifth  Auditor's  office  would  have  been  a  very 
small  afiair  compared  with  that  of  other  Auditors,  as  the  statement 
of  their  respective  labors  in  the  record  abundantly  and  fully  shows. 
It    follows  that  there    is    no    ground    upon  which   this  claim  can 
legitimately  rest.    It  is  without  legal  or  equitable  foundation.    The 
law  confers  no  rights,  and  no  duties  have  been  performed  except  those 
devolved  upon  the  office  by  virtue  of  law  or  by  proper  authority. 
Nor  were  the  labors  of  the  office  greater  than  those  of  other  Auditors 
receiving  the  same  compensation.     Without  the  addition  of  the  duties 
assigned  in  1819  and  1821,  the  Fifth  Auditor  would  have  had  only 
trifling  duties  to  perform,  and  with  them  he  had  far  less  than  his 
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brotber  Auditors.  '  Upon  the  principle  now  assumed,  the  Second  and 
Third  Auditors  and  First  Comptroller  have  ground  for  claiming  that 
they  are  entitled  to  extra  compensation  for  all  services  rendered  by 
them  under  executive  direction.  The  whole  duty  performed  by  the 
First  Comptroller  in  relation  to  the  collection  of  duties  from  customs; 
more  than  equal  to  all  those  performed  by  the  Fifth  Auditor,  was  in 
pursuance  of  a  direction  of  Alexander  Hamilton,  the  sole  evidence  of 
such  direction  being  a  copy  of  instructions  by  him  to  the  collectors  of 
customs,  dated  October  25,  1792.  For  full  information  on  theso  sub- 
jects reference  is  made  to  the  above  mentioned  report,  No.  740,  from 
page  16  to  24.  But  no  allowance  has  been  made  or  even  claimed  by 
any  of  these  officers  for  extra  compensation  for  these  services,  per- 
formed by  executive  direction,  and  most  of  them  without  any  positive 
statutory  authority.  On  the  other  hand,  these  agency  duties  per- 
formed by  Mr.  Pleasonton  were  devolved  upon  him  by  virtue  of  an 
act  of  Congress,  and  under  circumstances  showing  that  it  was  just  and 
proper  that  he  should  perform  them.  They  were  a  part  of  his  ordi- 
nary legal  duties^  and  performed  as  such,  and  paid  for  us  such,  and  to 
the  full  extent  of  their  value.  With  these  facts  before  the  court,  it 
cannot  decide  that  there  is  any  good  foundation  for  the  present  claim. 

Third — The  axUs  of  Congress  forbid  ike  aliowanoe  of  daima  of  the 
JUnd  in  qiAesUon, 

*Mr.  Pleasonton,  as  Fifth  Auditor,  received  a  stated  salary  of  |3,000 
per  annum  from  his  appointment  in  1817  until  the  time  of  his  death 
in  1853;  Congress  has  repeatedly  passed-  laws  to  prohibit  officers 
thus  receiving  fixed  salaries  from  receiving  compensation  for  perform- 
ing extra  services  «s  such  officers.  The  duties  performed  by  Mr. 
Pleasonton,  under  the  selection  by  the  President,  were  performed  as 
an  officer  of  the  Treasury  Department.  The  President  was  required 
by  the  a<;t  of  Congress  to  devolve  them  upon  an  officer  of  that  depart- 
tnent ;  and  had  he  not  been  such  an  officer  he  could  not  have  acted. 
The  President,  under  the  law,  gave  him  additional  duties  to  perform. 
These  were  not  extra  and  outside  of  his  office,  but  within  it  under  the 
law.  The  claim  comes  within  the  mischiefs  which  Congress  intended 
to  remedy,  and  their  enactments  are  broad  enough  to  cover  this  case. 
These  acts  are  as  follows  * 

The  act  of  March  3,  1839,  (5  U.  S.  L.,  349,  §  3,)  provides :  ''  That 
no  oMcer  in  any  branch  of  the  public  service,  or  any  other  person 
whose  salaries,  or  whose  pay  or  emoluments  is  or  are  fixed  by  law 
and  regulations,  shall  receive  any  extra  allowance  or  compensation  in 
any  form  whatever  for  the  disbursement  of  public  money,  or  the  per- 
formance of  any  other  service,  unless  such  extra  aliowanoe  or  compen- 
«ation  be  authorised  by  law." 

The  act  of  May  18,  1842,  (6  D.  S.  L.,  487,)  though  stringrat,  ap- 
plied only  to  the  money  appropriated  under  that  act. 

The  act  of  August  23,  1842,  (6  U.  8.  L.,  510,  §  2,)  provides  ''That 
no  officer  in  any  branch  of  the  public  service,  or  any  other  person 
whose  salary,  pay,  or  emoluments  is  or  are  fixed  by  law  or  regula- 
tions, shall  receive  any  additional  pay,  extra  allowance,  or  compensa- 
tion ^  in  any  form  whatever,  for  the  disbursement  of  public  money ,  or 
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any  other  service  or  datj  whatever,  unless  the  same  shall  be  aiithor* 
ized  by  law,  and  the  appropriation  theretbr  explicitly  set  forth  that  it 
is  for  such  additional  pay,  extra  allowance,  or  compensation." 

The  act  of  the  26th  of  August,  1842,  (5  U.  8.  L.,  625^  §  11,)  among 
other  thin;  s,  provides  :  ''And  no  greater  allowance  shall  be  made  to 
any  such  clerk  or  other  person  than  is  or  may  be  authorized  by  law, 
except  the  watchmen  and  messengers,  for  any  labor  or  services  re- 
quired of  them  beyond  the  particular  duties  of  their  respective  stationsi 
rendered  at  such  times  as  does  not  interfere  with  the  performance  of 
their  regular  duties." 

The  act  of  the  30th  of  September,  1850,  (9  U.  S.  L.,  542,  543,)  pro- 
Tides  :  ^^  That  hereafter  the  proper  accounting  officers  of  the  treasury, 
or  other  pay  officers  af  the  United  States,  shsdl  in  no  case  allow  any 
pay  to  one  individual  the  salaries  of  two  different  offices  on  account  of 
having  performed  the  duties  thereof  at  the  same  time." 

The  act  of  the  31st  of  August,  1842,  (10  U.  S.  L.,  p.  100,  §18,) 
provides :  ''That  no  person,  hereafter,  who  holds  or  shall  hold  any 
office  under  the  government  of  the  United  States,  whose  salary  or  an* 
nual  compensation  shall  amount  to  the  sum  of  two  thousand  five  hun- 
dred dollars,  shall  receive  compensation  for  discharging  the  duties  of 
another  office." 

These  provisions  cover  this  case.  They  forbid  the  allowance  claimed, 
and  where  the  allowance  is  forbidden  by  the  accounting  or  paying  of- 
ficers, this  court  cannot  repeal  the  law  and  make  the  allowance.  This 
court  cannot  say  an  officer  shall  receiye  what  an  act  of  Congress  says 
he  shall  not  receiye.  It  cannot  alter  or  overrule  the  law  as  it  is  Ibund' 
in  the  statute  book.  Congress  alone  can  remove  the  obstacle  which 
that  body  has  placed  in  the  way.  The  decisions  referred  to  by  the 
plaintiff  in  his  brief  were  before  these  acts  and  do  not  apply,  nor  would 
they  if  these  acts  had  not  been  passed.  But  should  Congress  remove 
these  obstacles,  stillthere  is  no  law  authorizing  the  payment  claimed. 
Until  that  body  changes  the  law  this  court  cannot  make  the  allow* 
ance  demanded. 

FoxTRTH. — There  is  no  evidence  of  the  value  of  the  services  for  whick 
this  claim  is  made;  nor  any  from  which  the  court  can  estimate  or  com- 
pute them,  and  therefore  nothing  can  be  allowed. 

If  the  plaintiff  had  shown  himself  entitled  to  anything,  this  omis- 
sion would  be  fatal,  because  no  recovery  can  be  had  where  the  ele- 
ments of  computing  the  amoant  are  not  furnished.  In  this  case  the 
plaintiff  has  contented  himself  with  mere  generalities,  and  has  proved 
nothing  definite.  No  price  is  fixed  for  labor,  nor  evidence  of  time  de- 
voted specially  to  this  particular  business.  .  Nor  is  there  eridenoe 
that  any  claim  was  ever  made  upon  the  government  until  two  yetfrs 
after  the  duties,  for  performing  which  this  claim  is  made,  were  trans- 
ferred to  the  Solicitor's  office,  and  then  it  was  made  to  Congress, 
thereby  admitting  that  it  required  a  special  law  to  give  him  anything, 
there  being  no  existing  law  to  that  effect.  The  plaintiff  seems  to 
suppose  that  from  these  loose  generalities  this  court  can  fix  an  amount 
and  adjudicate  it  to  him.  But  this  cannot  be  done,  because  the  court 
can  only,  in  stating  the  facts  of  a  case,  declare  what  has  been  proved. 
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and  cannot  exercise  a  discretion  in  fixing  an  amount  which  the  plain- 
tiff has  failed  to  establish  by  proof. 

Fifth. — This  daim^  if  legal,  not  having  been  demanded  at  the  proper 
department,  is  not  due,  and  therefore  this  court  cannot  take  oognizanoe 
of  a,  because  not  due. 

If  there  is  a  law  nnder  which  this  claim  can  be  paid,  there  is  no 
evidence  that  the  party  has  demanded  payment  where  aloDe  it  can  be 
made.  He  should  go  to  the  proper  accounting  officers,  who,  it  is 
presumed,  will  perform  their  duty,  and  make  the  allowance,  if  any, 
to  which  he  is  entitled.  Before  application  and  rejection  there,  this 
court  cannot  properly  take  cognizance  of  the  case.  Until  it  is  thus 
applied  for  the  claim  is  not  due,  because  it  can  only  be  due  after  legal 
demand,  which  has  not  been  made.  If  there  is  no  such  law,  then 
this  court  cannot  make  or  declare  one,  and  consequently  the  party 
cannot  recorer. 

R.  H.  GILLETT, 

Solicttor. 
•AuOTOT  16,  1859. 


in  the  coukt  of  claims. 

November  28,  1859. 

Abraham  Martin  vs.  The  Unitbd  States. 

SCARBUROH,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner,  for  many  years  prior  to  January  1,  A.  D.  1846,  and 
fipom  that  time  to  November  1,  A.  J).  1846,  and  from  June  1,  A.  D. 
1849,  to  July  1,  A.  D.  1853,  was  cashier  in  the  custom-house  of  Phila- 
delphia. He  alleges  that,  for  the  periods  intervening  between  Jan- 
uary 1,  A.  D.  1846,  and  November  1,  A.  D.  1846,  and  from  June  1, 
A.  D.  1849,  to  July  1,  A,  D.  1853,  he  was  entitled  to  a  salary  of 
^2,700  a  year  ;  but  for  the  first  period  he  was  paid  at  the  rate  of  only 
$  1 ,400  a  year,  and  for  the  second  he  received  only  $  0,265  38;  and 
that  there  is  a  balance  now  due  him  by  the  United  States  on  this  ac- 
count of  $5,840  47. 

The  act  of  Congress,  approved  March  3,  A.  D.  1837,  provided  as 
follows:  **That  the  Secretary  of  the  Treasury  be  authorized  to  ex- 
tend to  the  collector  at  such  other  ports  where  a  surplus  of  emolu- 
ments have  been  accounted  for  and  paid  into  the  Treasury  in  the  year 
eighteen  hundred  and  thirty  two,  the  privilege  granted  to  the  collec- 
tor of  New  York,  to  take  eflect  from  the  first  of  January  last."  (5  Stat. 
at  L.,  p.  175,  ch.  33.  §  2.)  Prom  1832  to  1837  the  petitioner's  salary 
was  $660  a  year  ;  in  1837  it  was  increased  to  |1,000  a  year  ;  and  un- 
der the  act  of  March  3,  A.  D  1837,  it  was  further  increased  to  $1,400 
a  year.  (See  letter  of  commissioner  of  customs  to  the  assistant  Soli- 
citor of  this  court,  of  December  10,  A.  D.  1856,  and  the  statement 
made  under  the  act  of  1841.) 

By  the  act  of  Congress  approved  March  3,  A.  D.  1839,  an  appro- 


36  STEPHEN  PLEA80NT0K. 

E nation  of  $15,000  was  made  ''for  paying  the  clerks  in  the  coBtom- 
ouse  at  Philadelphia  the  arrears  of  their  salaries  from  eighteen  hun- 
dred and  thirty-two  to  eighteen  hundred  and  thirty-seven,  so  as  to 
make  the  same  equal  to  what  they  received  in  the  last  mentioned  year, 
on  the  same  principle  as  has  heen  applied  in  New  York."  (5  Stat, 
at  L.,  p.  347,  ch.  82,  §  1.)  Under  the  distribution  made  of  this  ap- 
propriation, the  petitioner  received  $2,210  2Y.  (See  copies,  "No,  1" 
and  ''No.  2,"  certified  hy  the  Secretary  of  the  Treasury,  May  28, 
A.  D.  1856. 

The  amount  appropriated  hy  the  act  of  1839  proving  insufficient 
for  the  purposes  contemplated  hy  it,  a  further  provision  was  made  by 
the  act  of  March  3,  A.  D.  1841,  as  follows :  "  That  the  Secretary  of 
the  Treasury  be  and  he  is  hereby  authorized  and  required  to  pay  to 
the  clerks  in  the  custom-house  at  Philadelphia  such  sum  of  money 
as,  with  the  amount  appropriated  by  the  general  appropriation  act  of 
the  third  of  March,  eighteen  hundred  and  thirty-nine,  will  make  up 
the  arrears  of  their  respective  salaries  from  eighteen  hundred,  and 
thirty-two  to  eighteen  hundred  and  thirty-seven ;  the  sum  to  be  so 
paid  being  first  ascertained  by  the  proper  accounting  officers  of  the 
treasury."  (5  Stat,  at  L.,  p.  432,  ch.  35,  §  4.)  Under  this  act  the 
petitioner  received  the  sum  of  $1,489  73.  From  the  official  state- 
ment showing  how  this  result  was  reached,  it  appears  that  the  peti- 
tioner's salary  from  1832  to  1837  was  $660  a  year ;  that  in  1837  it 
was  $1,400  ;  that  the  amount  due  him  from  1832  to  1837  was  $3,700; 
that  under  the  act  of  1839  he  received  $2,210  27  ;  and  that  under  the 
act  of  1841  he  was  entitled  to  receive  $1,489  73.  (See  copies,  "No. 
1/'  "No.  2,"  and  "  No.  3,"  certified  by  the  Secretary  of  the  Trea- 
sury, May  28,  A.  D.  1858.) 

It  appears,  too,  from  the  "list  of  officers,  clerks,  messengers, 
watchmen,  laborers,  &c.,  employed  in  the  district  of  Philadelphia, 
January,  1843,"  on  file  in  this  case,  that  the  petitioner's  salary  was 
at  that  time,  $1,400  a  year  ;  and  from  a  memorandum  annexed  to  it, 
that  the  addition  made  to  the  salaries  of  clerks  by  the  act  of  March  3, 
A.  D.  1837,  was  considered  permanent. 

But  the  collector  at  Philadelphia,  in  a  letter  to  the  Secretary  of  the 
Treasury,  dated  October  12,  A.  D.  1837,  said :  "  I  should  be  pleased 
to  have  Mr.  Martin  placed  in  some  degree,  in  point  of  salary,  on  an 
equality  with  gentlemen  of  the  same  official  grade  in  other  custom- 
houses, where,  from  the  assistants  provided  them,  their  duties  must 
be  far  less  laborious."  On  the  16th  day  of  October,  A.  D.  1837,  the 
collector  again  wrote  to  the  Secretary,  but  a  copy  of  that  letter  is  not 
on  file  in  this  case.  The  Secretary,  in  a  letter  to  the  collector  dated 
October  24,  A.  D.  1837,  said:  "In  reply  to  your  letter  of  the  16th 
instant,  recommending  an  increase  of  the  compensation  of  Mr.  A. 
Martin,  cashier  and  bond  clerk  in  your  office,  so  as  to  make  his  salary 
equal  in  amount  to  what  is  received  by  persons  holding  similar  situa- 
tions at  New  York  and  Boston,  I  have  to  remark,  that  whilst  the  de- 
partment has  the  disposition  to  place  him  on  a  footing  with  others 
discharging  similar  duties  elsewhere,  it  has  to  regret  the  want  of* 
power  to  do  so,  there  being  no  fund  at  its  disposal  applicable  to  this 
object     Should  there  prove  to  be  any  surplus  emoluments  in  your 
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office  atthe  close  of  the  year,  the  proposed  increase  may  be  made 
therefrom/'  In  a  letter  from  the  office  of  the  commissioner  of  cus- 
toms dated  August  10,  A.  D.  1853,  it  is  stated  that  under  the  au- 
thority thus  given,  the  collector  at  Philadelphia  allowed  the  petitioner 
a  salary  of  $2,700  a  year,  which  he  continued  to  receive  until  Decem- 
ber 31,  A.  D.  1845. 

In  a  letter  from  the  same  office  dated  December  10,  A.  D.  1856,  it 
is  stated  that  the  petitioner  was  paid  at  the  rate  of  $1,400  a  year  for 
the  year  1846  ;  and  in  a  letter  from  the  same  office  dated  March  26, 
A.  D.  1858,  it  is  stated  as  follows :  ^^  The  salary  designated  by  the 
collector  of  Philadelphia  for  Mr.  Martin,  and  approved  by  the  Secre- 
tary of  the  Treasury  in  1845,  was  at  the  rate  of  1 1,400  a  year,  at  which 
rate  he  was  regularly  paid,  in  the  modes  described,  during  his  con- 
tinuance in  office  ;  and  the  rate  thus  fixed  at  that  time  has  ever  since 
been  and  still  continues  to  be  paid  to  those  who  have  succeeded  him." 

In  another  letter  from  the  same  office  dated  May  28,  A.  D.  1858, 
it  is  stated  as  follows  :  ^'  Mr.  Martin  was  paid  at  the  rate  of  $1,400 
from  January  1  to  October  31,  1846,  when  he  was  superseded.  His 
successor  was  also  paid  at  that  rate  from  November  1,  1846,  to  31st 
May,  1849.  Mr.  Martin  was  reappointed,  at  the  same  salary,  on  the 
1st  of  June,  1849,  and  was  paid  at  the  rate  of  $1,400  up  to  the  22d 
of  October,  1850,  when  it  was  increased  by  the  Secretary  of  the  Treas- 
»UTj  to  $1,600  per  annum,  as  will  be  seen  by  a  certified  copy  of  his 
letter  of  that  date  herewith  furnished,  marked  A. 

^^  Mr.  Martin  was  paid  from  and  after  the  date  last  mentioned,  and 
during  his  continuance  in  office,  at  the  rate  thus  fixed  by  the  Secretary 
of  the  Treasury,  as  well  as  his  successors  up  to  the  21st  of  August, 
1856,  when  the  Secretary  of  the  Treasury,  by  his  letter  dated  the  22(1 
of  August,  1855  (a  certified  copy  of  which  is  also  herewith  furnished, 
marked  B,)  approved  the  appointment  of  Casper  Shunk  as  cashier, 
and  fixed  his  salary  at  $1,500  per  dnnunij  at  which  rate  the  cashier 
has  ever  since  been  and  still  continues  to  be  paid." 

The  act  of  Congress  of  May  7,  1822,  provides,  **  that  the  Secretary 
of  the  Treasury  may,  from  time  to  time,  limit  and  fix  the  number 
and  compensations  of  the  clerks  to  be  employed  by  any  collector." 
(3  Stat,  at  L.,  p.  695.  ch.  107,  §  15.)  This  act  still  continues  in 
force. 

Oar  inference  from  the  evidence  is,  that  the  addition  made  by  the 
collector  to  the  petitioner's  salary  under  the  authority  of  the  Secreta- 
ry's letter  of  October  24,  A.  D.  1837,  was  either  not  made  for  the 
year  1837,  or  was  not  considered  as  a  part  of  his  permanent  salary. 
The  Secretary's  direction  was  special :  *•  Should  there  prove  to  be  any 
surplfM  emoluments  in  your  office  at  the  close  of  the  year,  the  proposed 
increase  may  be  made  therefrom,"  This  allowance,  whether  it  is  to 
be  regarded  as  confined  to  the  year  1837,  or  as  continuing  thereafter 
till  otherwise  directed,  was  contingent — depending  upon  the  actual 
existence  of  surplus  emoluments  in  the  collector's  office  at  the  close  of 
the  year.  It  ought  not,  therefore,  to  have  been  regarded  as  a  part  of 
the  petitioner's  regular  salary.  At  all  events,  it  is  clear,  from  the 
evidence,  that  from  1832  to  1837  the  petitioner  was  paid  under  the 
acts  of  1839  and  1841,  at  the  rate  of  $1,400  a  year,  and  not  at  the 
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rate  of  $2,700  a  year.  It  is  also  clear  from  those  acts  themselves,  that 
they  in  no  respect  relate  to  the  periods  embraced  by  the  present 
claim. 

If  the  direction  given  by  the  Secretary  in  his  letter  of  the  24th  of 
October,  A.  D.  1837,  had  continued  in  force  during  the  periods  em- 
braced by  the  present  claim,  still  it  would  be  necessary  for  the  peti- 
tioner to  show  at  least  that  there  was,  at  the  close  of  each  year  during 
those  periods,  actual  surplus  emoluments  in  the  collector's  office.  No 
attempt  has  been  made  to  show  this,  and  it  is  denied  by  the  United 
States. 

But  it  is  expressly  stated  by  the  commissioner  of  customs  in  his 
letter  of  March  26,  A.  D.  1858,  that  ^*  the  salary  designated  by  the 
collector  of  Philadelphia  for  Mr.  Martin,  and  approved  by  the  Secretary 
of  the  Treasury  in  1845,  was  at  the  rate  of  $1,400  a  year."  This  ar- 
rangement was,  under  the  act  of  1822,  valid  and  effectual,  and  neces- 
sarily a  revocation  of  the  order  of  the  24th  of  October,  A,  D.  1837. 
Being  made  in  the  year  1845,  it  was  not  applied  till  after  the  expiration 
of  that  year.  It  continued  in  force  and  was  acted  upon  until  the  22d 
of  October,  A.  D.  1850,  when  the  petitioner's  salary  was  increased  to 
$1,600  a  year  by  a  similar  order  of  the^  Secretary,  made  under  the 
authority  of  the  act  of  1822.  The  Secretary  had  express  authority, 
under  that  act,  from  time  to  time  to  limit  and  foe  the  petitioner's 
salary.  It  seems  to  us,  therefore,  that  the  petitioner's  claim  cannot , 
be  sustained. 

Our  opinion  is,  that  the  petitioner  Is  not  entitled  to  relief. 


36th  Oongress,  )  HOUSE  OF  REPRESENTATIVES.  (  Rbp.  C.  C. 
Ut  Seaaion.    \  \  No.  238. 


SAMUEL  A.  SMITH. 


FiBRUABT  11,  1860. — Reported  from  the  Court  of  Claims,  committed  to  a  Committee  of  the 

Whole  House,  and  ordered  to  he  printed. 


The  CouBT  OF  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

SAMUEL  A.  SMITH  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documentary  evidence  filed  by  claimant  and  transmitted  to  the 
House  of  Representatives. 

3.  Claimant's  brief. 

4.  Deputy  solicitor's  brief. 

5.  Opinion  of  the  court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r     ^  •,  seal  of  said  court,  at  Washington,  this  5th  day  of  December, 

LL.    S.J    ^     J)      jggg 

SAM'L  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


To  the  honorable  the  judges  of  the  Court  of  Claims  of  the  United  States  : 

The  petition  of  Samuel  A.  Smith,  of  Bucks  county,  Pennsylvania, 
respectfully  represents  unto  this  honorable  court : 

That  he  is,  or  he  was,  interested  in  claims  which  he  has  against 
the  United  States,  and  which  were  adjusted  at  the  Treasury  Depart- 
ment, with  l^^amuel  A.  Smith, .esq.,  for  the  beuefit  of  William  Baser 
and  Margaret  Artman,  as  owners,  in  the  manner  following : 

[No.  62094.]  "  Treasury  Dbpartmbnt, 

"  Auditor's  Office,  December  27, 1832. 

'^  I  hereby  certify  that  I  have  examined  aud  adjusted  an  account 
between  the  United  States  and  Samuel  A*  Smith,  esq.,  and  find  that 
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the  sum  of  tbree  hundred  and  forty-five  dollars  seyentj-three  cents  is 
dae  from  the  United  States  unto  the  said  Samuel  A.  Smith,  esq., 
being  the  amount  of  the  specie  value  of  the  loan  office  certificates^ 
countersigned  by  Thomas  Smith,  formerly  commissioner  of  loans  of 
Pennsylvania ;  one  thereof,  No.  7517,  dated  March  8,  1779,  issued 
to  Henry  Strowman,  for  $400,  and  interest  thereon  from  March  8, 
1780,  to  July  14,  1832 ;  the  other,  No.  6460,  dated  April  7,  1779, 
issued  to  Ulrich  Bezer,  for  $500,  and  interest  thereon  from  April  7, , 
1780,  to  July  14,  1832  ;  to  be  paid  in  pursuance  of  an  act  of  Congress 
approved  July  14,  1832,  to  revise  and  continue  in  force  an  act  author- 
izing the  payment  of  certain  certificates,  approved  May  7,  1822,  as 
appears  from  the  statements  and  vouchers  herewith  transmitted  on 
the  decision  of  the  Comptroller  of  the  Treasury  thereon. 

|345  73.  "  R.  HARRISON,  AudUar. 

'^Joseph  Anderson,  Esq., 

"  Comptroller  of  the  Treasury. 

'*Comptbolleb's  Office. 

^^  I  admit  and  certify  the  above  balance,  this  29th  day  of  De- 
cember, 1832. 

"JOSEPH  ANDERSON, 

^*  Comptroller, 
"Thomas  L.  Smith,  Esq.,  Begiater. 

"Tkbasury  Department, 
"  Register's  OJice,  February  26,  1833. 

"  I  certify  the  above  to  be  a  true  transcript  of  the  original  on  file 
in  this  office. 

"T.  L.  SMITH,  Begtsierr 

Your  petitioner  claims  that  he  is  justly  entitled  to  be  paid  the  origi- 
nal face  of  the  before-mentioned  certificates,  with  interest  from  their 
respective  dates,  by  deducting  such  interest  as  has  been  paid  by  the 
United  States^  and  therefore  prays  that  this  honorable  court  report  a 
bill  to  Congress  for  the  payment  of  the  balance  which  shall  be 
proved  to  be  dae.  And  your  petitioner,  as  in  duty  bound,  will  ever 
pray.     Dated  Washington,  February  21, 1859. 

H.  N.  GILBERT, 
AgmU/or  claima/ni. 

District  of  Columbu,  City  of  Washington,  ss : 

Horatio  N.  Gilbert,  of  the  city  and  district  aforesaid,  agent  for  the 
above  claimants,  being  duly  sworn,  doth  depose  and  say,  that  the  pe- 
tition above,  by  him  subscribed,  contains  the  truth  according  to  the 
best  of  his  knowledge  and  belief. 

H.  N.  GILBERT, 
Agent  for  daimant 

Sworn  and  subscribed  before  me  this  21st  day  of  February,  A.  D. 
1859. 

THOMAS  DONN,  J.  P. 


^ 


SAMUEL  A.  SMITH. 


Register' a  oertijioate  of  aetUement. 

TbBASUBT  DsPARTlfENT, 

Auditor's  Office^  December  27, 1832. 

I  hereby  certify  that  I  have  examined  and  adjusted  an  account  be- 
tween the  United  States  and  Samuel  A.  Smith,  esq.,  and  find  that  the 
sum  of  three  hundred  and  forty-five  dollars  seventy-three  cents  is 
due  from  the  United  States  unto  the  said  Samuel  A.  Smithy  esq.,  be- 
ing the  amount  of  the  specie  value  of  two  loan  office  certificates,  coun- 
tersigned by  Thomas  Smith,  formerly  commissioner  of  loans  in  Penn- 
sylvania, one  thereof,  No.  TSIT,  dated  March  8,  1779,  issued  to  Henrv 
Btrowman  for  four  hundred  dollars,  and  interest  thereon  from  Marca 
8,  1780,  to  July  14,  1832,  the  other,  No.  6660,  dated  April  7,  1779, 
issued  to  Ulrich  Kezer,  for  five  hundred  dollars,  and  interest  thereon 
from  April  7,  1780,  to  July  14, 1832.  To  be  paid  in  pursuance  of  an 
act  of  Ck)ngress  approved  July  14,  1832,  to  relieve  and  continue  in 
force  an  .act  authorizing  the  payment  of  certain  certificates,  approved 
May  7,  1822,  as  appears  from  the  statement  and  vouchers  herewith 
transmitted,  for  the  decision  of  the  Comptroller  of  the  Treasury 
thereon. 

i345  73. 

R,  HARRISON,  Auditor. 

JoBEPE  Andkrson,  Esq., 

Comptroller  of  the  Treasury. 

Comptrolleb's  Office. 

I  admit  and  certify  the  above  balance,  this  29th  day  of  December, 
1832. 

JOSEPH  ANDERSON, 

Comptroller. 
Thomas  L.  Smith^  Esq. ,  Register. 

Trsasubt  Department, 
Register's  Office^  February  26,  1833. 

I  certify  the  above  to  be  a  true  transcript  of  the  original  on  file  in 
this  office. 

T.  L.  SMITH,  Register. 


Copies  of  loan  office  certifcaies. 

Treasurt  Department, 
Register's  Office,  April  13,  1859. 

Sir  :  In  compliance  with  the  reference  of  the  order  of  the  Court  of 
Cl^ms  in  the  case  of  Samuel  A.  Smith  vs.  The  United  States,  I  have 
the  honor  to  enclose  herein  copies  of  the  two  loan  office  certificates 
registered,  filed  with  report  iNo.  62094,  and  would  state  that  ^e 
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amount  found  due  on  settlement  of  the  same,  amounting  to  $345  T3^ 
was  paid  to  Samuel  A.  Smith  bj  warrant  dated  Deoenmer  31^  1832. 
I  am^  very  respectfully,  your  obedient  servant, 

P,  BIGGER,  Begister. 

Hon.  HOWKLL  OOBB, 

Secretary  of  the  Treasury. 


[No.  7617.— 1400.] 

The  United  States  of  America  acknowledge  the  receipt  of  four  hun* 
dred  dollars  from  Henry  Strowman,  which  they  promise  to  pay  to  the 
said  Henry  Strowman,  or  bearer,  on  the  eighth  day  of  March,  1782, 
with  interest  annually  at  the  rate  of  six  per  cent,  per  annum,  agreeable 
to  a  resolution  of  the  United  States  passed  the  seventeenth  day  of 
January,  1778. 
Witness  my  hand  this  eighth  day  of  March,  anno  Domini  1779. 

FRAS.  HOPKINSON, 
IVeasurer  of  Loans ^ 

Countersigned  E.  THOS.  SMITH,  G.  L.  0. 

Interest  paid  in  notes  to  8th  March,  1780. 

THOS.  SMITH,  a.  L.  0. 

Rbqisteb's  Offiob,  December  27^  1832. 

I  certify  the  within  certificate  to  be  genuine  and  unpaid. 

T.  L.  SMITH. 

I,  the  subscriber,  do  hereby  assign  and  set  over  all  my  right  and 
property  of  this  within  bill  or  certificate,  as  well  the  capital  sum  as 
the  interest  thereof,  unto  Ulrich  Rezer,  as  witness  my  hand  this  11th 
day  of  March,  1779, 

HEINRICH  STROWMAN. 

Test: 

Geobgb  Kriebblt. 
Henbt  Funck. 

[No.  6460.— $500] 

The  United  States  of  America  acknowledge  the  receipt  of  five  hun- 
dred dollars  from  Ulrich  Rezer,  which  they  promise  to  pay  to  the  said 
Ulrich  Rezer,  or  bearer,  on  the  seventh  day  of  April,  1782,  with  in* 
terest  annually  at  the  rate  of  six  per  cent,  per  annum,  agreeable  to 
a  resolution  of  the  United  States  passed  the  seventeenth  day  of  Janu- 
ary, 1778. 

Witness  my  hand  this  seventh  day  of  April,  anno  Domini  1779. 

ERAS.  HOPKINSON, 
Treasurer  of  Loans. 

Countersigned  E.  THOS.  SMITH,  C.  L.  O. 

Interest  paid  in  notes  to  7th  April,  1780. 

THOS.  SMITH,  0.  L.  O. 
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Decbmbbr27,  1832/ 

I  certify  the  within  certificate  to  be  genuine  and  unpaid. 

T.  L.  SMITH, 

Trbasurt  Dbpartmbnt, 
Register's  Office,  April  13,  1859, 

I  certify  the  foregoing  to  be  true  copies  of  two  original  loan  office 
certificates  on  file  in  this  office,  with  an  account  between  the  United 
States  and  Samuel  A.  Smith. 

F.  BIGGER,  Register. 


IN  THE  COURT  OF  CLAIMS. 
No.  1795. 

Samuel  A.  Smith  vs.  Thb  United  States. 
Brief  of  Claimant. 

I.  The  certificates  in  question  were  issued  in  pursuance  and  authority 
of  law. — (See  Resolves  of  Congress,  1776,  toI.  1,  pp.  505,  506,  old 
Journals ;  also  vol.  2,  pp.  48,  77,  409,  1778.) 

II.  The  interest,  or  sum,  amounting  to  |345  73,  was  paid  on  the 
certificates  in  question  to  the  holder,  at  the  treasury,  in  183^,  in  pur- 
suance of  the  act  of  Congress^  approved  July  14,  1832,  to  revive  and 
continue  in  force  an  act  authorizing  the  payment  of  certain  certificates^ 
approved  May  7,  1822. 

The  interest  was  paid  or  computed  on  certificate  No.  7517,  for  $400, 
from  March  8,  1780,  to  July  14,  1832,  upon  the  then  specie  value  of 
said  certificates,  and  not  for  the  face  of  the  original  certificates. 

In  the  same  manner  was  the  interest  computed  on  certificate  No. 
6460,  for  |500,  from  April  7,  1780,  to  July  14,  1832.— (See  letter, 
Treasury  Department,  December  27,  1832,  in  the  record,  p.  5.) 

III.  The  United  States  are  estopped  from  denying  the  validity  of 
the  claim.  The  payment  of  interest  in  1833  is  an  acknowledgment 
of  the  principal  to  be  due  ;  and  the  payment  of  a  part  is  not  an  accord 
and  satisfaction,  but  a  revival  of  the  original  claim,  and  an  implied 
promise  to  pay  the  balance,  found  to  be  due,  of  a  larger  sum. 

IV.  The  petitioners  claim  they  are  justly  entitled  to  be  paid,  under 
the  2d  section  of  the  act  of  Congress  of  May  7,  1822,  entitled  ^'  An 
act  authorizing  the  payment  of  certain  certificates,"  the  principal  as 
well  as  the  interest  that  has  been  paid,  as  provided  therein ;  which 
was  not  done  when  the  interest  was  paid.     That  section  reads  thus : 

'^  That  all  certificates,  commonly  called  loan  ofiice  certificates,  coun- 
tersigned by  the  loan  officers  of  the  States,  respectively,  final  settle- 
ment certificates,  and  indents  of  interest,  which  at  the  time  of  passing 
this  act  shall  be  outstanding,  may  be  presented  at  the  treasury,  and, 
upon  the  same  being  liquidated  and  adjusted,  shall  be  paid  to  the 
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respective  holders  of  the  same,  with  interest  at  six  per  cent,  per 
annum  from  the  date  of  the  last  payment  of  interest,  as  endorsed  on 
said  certificates/' 

Sbc.  3.  ^'  That  for  carrying  this  act  into  effect  the  sum  of  fifteen 
thousand  dollars  be  appropriated  out  of  any  moneys  in  the  treasury 
not  otherwise  appropriated." 

v.  The  sum  appropriated,  apportioned  among  the  several  claims 
produced  only  in  this  case,  the  interest  payment  of  $345  73  on  this 
claim.  The  account,  if  adjusted  as  the  act  contemplated,  would  stand 
thus: 

The  United  States ^  Dr. 

To  certificate  No.  1511,  dated  March  8,  ITW,  for |400  00 

Interest  from  March  8,  1780,  to  July  14,  1832 1,232  00 

To  certificate  No.  6460,  dated  April  7,  1779,  for ,  500  00 

Interest  from  April  7,  1780,  to  July  14,  1832 1,538  70 

3,670  70 
Deduct  interest  paid  July  14,  1832 345  73 

Remainder  for  new  principal 3,324  97 

Interest  from  July  14,  1832,  to  July  14, 1859,  27  years....     5,486  46 

Due 8,811  42 


VI.  The  Treasury  Department  admit  the  certificates  were  adjusted 
in  1832,  and  did  not  pay  but  the  $345  73.  The  law  authorizing  the 
adjustment  also  directed  the  payment  of  the  outstanding  certificates 
at  their  face  with  interest. — (See  2d  section  of  the  act  before  referred  to.) 

There  was  no  power  or  authority  given  under  this  section  to  esti- 
mate the  certificates  at  specie  value.  The  direction  was,  that  all  cer- 
tificates, commonly  called  loan  ofBce  certificates,  which  at  the  time 
of  passing  this  act  were  outstanding,  that  should  be  presented  at  the 
treasury,  and,  upon  the  same  being  liquidated  and  adjusted,  should 
be  paid  with  interest  at  six  per  cent,  per  annum  from  the  date,  &c. 

VII.  A  plea  of  payment  of  a  small  sum  in  satisfaction  of  a  larger 
amount  is  Iwid  even  after  verdict — per  Gilchrist,  P.  J.,  Baird  w.  United 
States,  and  authorities  there  cited. — (See  Devereux  Sep.,  p.  193.) 

0.  K.  AVEBILL, 
Couned  far  Glaimani. 


IN  THE  CO0BT  OF  CLAIMS. 

No.  1796. 

Samuel  A.  Smith  vs.  Thb  Untcbd  Biaibs. 

Brief  of  Deputy  Solicitor. 

The  petitioner  alleges,  in  substance,  that  he  was  the  holder  of  two 
loan  office  certificates,  issued  in  1779  by  authority  of  the  United  States. 
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That  by  one  of  these  certificates,  dated  MarCh  8, 1779,  the  TTnited 
States  acknowledged  the  receipt  of  $400  from  H.  Strowman,  which 
they  promised  to  pay  to  him  or  bearer  in  three  years,  with  interest 
annually  at  six  per  cent.  The  payment  of  interest  to  March  8,  1780, 
is  endorsed  on  the  certificate. 

That  the  other  certificate  was  of  similar  tenor,  for  |500  received 
from  U.  Rezer,  April  7, 1779,  and  interest  paid  to  April  7,  1780. 

That  he  presented  the  certificates  at  the  treasury  for  payment,  under 
the  act  of  Jnly  14, 1832,  chap,  245,  (4  Stat.,  602,)  and  received  therefor 
the  sum  of  $345  73. 

All  these  allegations  are  sustained  by  evidence  obtained  from  the 
records  of  the  treasury. 

He  claims  that  he  was  entitled  to  receive  the  sums  mentioned  in 
said  certificates,  viz :  $400  and  |500,  with  interest  at  the  rate  of  six 
per  cent,  from  March  8  and  April  7,  1780,  respectively,  crediting  the 
sum  of  $345  73,  paid  in  1832. 

The  answer  to  this  claim  by  the  United  States  is : 

1.  The  dollars  mentioned  in  the  certificate  sued  on  were  not  specie 
dollars,  nor  dollars  of  the  present  coin  of  the  United  States,  nor  equal 
in  value  to  such  dollars ;  but  they  were  dollars  of  *'  continental  cur* 
rency,"  paper  dollars,  one  of  which,  at  the  time  they  were  advanced, 
was  worth  less  than  ten  cents  of  the  present  coin  of  the  United  States. 

2.  The  United  States,  by  the  promise  made  in  the  certificates, 
assumed  to  repay  the  principal  and  to  pay  the  interest  only  in  such 
dollars  as  the  lenders  had  advanctrd. 

3.  The  United  States^  under  the  act  of  1832,  have  paid  the  value 
of  the  dollars  loaned  in  1779,  with  interest  thereon  at  six  per  cent,  to 
the  date  of  payment. 

1.  As  to  the  doJlars  received  by  the  United  States. 

The  certificates  in  question  were  issued  under  a  resolution  passed 
January  17,  1778,  (2  Journals,  409,)  which  provided  "  that  ten  mil- 
lion of  dollars  be  borrowed  on  the  credit  of  the  United  States,"  upon 
loan  office  certificates.  They  were  to  be  signed  by  M.  Hillegas,  for 
-whom,  by  resolution  of  July  15,  (id.,  624,)  and  election  of  July  27, 
(id.,  635,)  Fras.  Hopkinson  was  substituted. 

The  loan  offices  were  created  by  resolution  of  October  3,  1776,  (1 
Journals,  505,)  for  the  purpose  of  borrowing  '^  continental  dollars  \" 
and  in  all  the  legislation  of  the  revolutionary  Congress,  by  dollars^ 
without  more,  continental  dollars  are  intended.  When  coin  is  in- 
tended, the  dollars  are  designated  as  Spanish  miUed  dollars  or  specie 
dollars.  Examples  are  numerous  in  the  journals.  (See  1  Journals, 
87,  88,  227,  246,  267,  270,  295,  296,  297,  335.) 

2.  As  to  the  money  in  which  payment  was  to  he  made  by  the  United 
States. 

By  the  letter  of  the  certificate  the  United  States  promised  to  repay 
the  dollars  which  they  had  received  ;  and  the  first  year's  interest  was 
received  by  the  lenders  in  that  kind  of  money  as  endorsed  on  the  cer- 
tificates.   This  evidence  of  the  understanding  between  the  parties  is 
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in  accordance  with  tbe  course  of  legislation  by  the  continental  Con- 
gress. 

In  the  beginning  of  the  system,  when  continental  money  was  at 
par^  no  question  arose  as  to  the  mode  of  paying  either  principal  or 
interest.  By  the  resolution  of  October  3,  1776,  (1  Jour.,  505,)  the 
annual  interest  and  the  principal  ultimately  were  to  be  paid  at  the 
several  offices  where  the  loans  were  to  be  contracted.  Of  course  the 
interest  was  paid,  like  the  subscriptions  to  the  loans,  and  like  all 
public  debts,  in  ^*  continental  currency,"  i.  c,  paper  dollars,  (1  Jour., 
88.)  The  depreciation  began  to  be  felt  September,  1777,  (Etes.  of 
June  28, 1780,  3  Jour.,  473,)  when  persons  who  had  loaned  bills  worth 
par  were  receiving  interest  in  bills  forty  per  cent,  below  par.  To 
remedy  this  Congress  passed  a  resolution  on  the  10th  of  October,  1777, 
(2  Jour.,  260,)  directing  that  the  interest  on  all  loans  made  prior  to 
March  1,  1778,  be  paid  in  exchange  on  France,  i.  e.,  in  an  equivalent 
for  specie.  This  obviated  all  difficulty  up  to  March  1,  1778,  and  no 
further  difficulty  arose  or  could  arise  until  the  first  annual  payment 
became  due  on  loans  made  after  that  date,  i,  e.,  until  after  the  Ist  of 
March,  1779,  and  to  meet  the  additional  depreciation  at  that  time  in 
the  bills  used  in  paying  interest.  Congress,  by  resolution  of  June  29, 
1779,  (2  Jour.,  316,)  increased  the  interest  **  in  proportion  to  the  in- 
crease of  the  sum  of  continental  money  in  circulation."  This  uncer- 
tain and  fluctuating  remedy  was  finally  superseded  by  the  scale  of 
depreciation  adopted  June  28,  1780,  (3  Jour.,  473.)  The  provision 
increasing  the  interest  could  only  be  necessary  in  case  the  interest 
were  payable  in  a  depreciated  currency. 

3.  As  to  the  amount  payable  in  1832. 

It  is  historically  known  that  continental  dollars  at  the  time  these 
loans  were  made,  in  1779,  were  far  below  the  value  of  specie  dollars. 
The  relative  value  of  continental  and  specie  dollars,  as  fixed  under 
the  resolution  of  June  28,  1780,  (3  Jour.,  473,)  was  on  the  8th  of 
March,  1779,  as  95g-to  100,  and  on  the  7th  of  April,  85*- to  100;* 
80  that  the  value  of  the  $400  continental  currency  when  advanced  was 
|39  11,  and  that  of  the  $500  was,  when  advanced,  |44  38;  both  sums 
amount  to  $83  49,  averaging  due  from  March  26,  1779.     The  princi- 

{)al  and  interest  of  this  loan  was  on  the  14th  of  July,  1832,  as  fol- 
ows: 

*The  following  letter  shows  the  correctness  of  the  rates  stated: 

Treasury  Djs^artmbnt, 
Begister'8  Office,  September  23,  1859. 

Sir:  In  reply  to  your  note  of  yesterday's  date  I  have  to  inform  you 
that  it  appears  by  the  records  of  this  office  that  the  rate  of  deprecia- 
tion March  8,  1779,  was  9Jg-,  and  April  7,  1779,  SJJ. 

Very  respectfully,  your  obedient  servant, 

C.  T,  JONES, 

Chief  Clerk. 
John  D.  MgPhbrson,  Esq., 

Deputy  Solicitor  Court  of  Claims. 


r^ 
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Principal , |83  49 

Interest  from  March  26, 1780,  52  yeare  3  monthfl 

and  18  d^ys,  isjaat  about • 262  24 

345  73 


4.  Iht  nSiaxma^  has  rtaXJ^  received  $nore  than  he  was  ewtiiled  to. 

The  certificates  were  payable  to  bearer  at  the  loan  office  where  they 
were  issued. 

It  does  Bot  appear  that  these  certificates  were  ever  presented  for  the 
payment  of  principal  or  interest  after  the  payment  of  one  year's  in- 
terest thereon^ 

The  government  was  at  all  times  ready  to  pay  the  principal  and 
interest  of  the  certificates  when  due,  according  to  the  tenor  tkereof, 
i.  e.,  in  the  currency  received  from  the  lenders. 

By  lesolution  of  February  1,  1786,  f4  Jour.,  €12,)  the  holders  of 
these  certificates,  then  over  due,  were  required  to  come  forward  and 
have  their  demands  liquidated  and  adjusted  with  a  view  to  payment. 

By  the  VntSi  section  of  the  act  of  Angnst  4, 1790^  chap.  34,  (lStat«, 
141,)  Congress  required  all  over-due  certificates  ta  be  presented  at 
the  treasury  to  be  exchanged  for  new  certi<ficates,  or,  at  the  option  of 
the  holders,  to  be  registered  and  returned.  UpOR  compliance  with 
ilhis  provision  the  obligations  became  part  of  the  registered  debt,  for 
the  payment  of  interest  on  which  regular  provision  was  made. 

By  section  14  of  the  act  of  March  3, 1795,  chapter  45,  (1  Stat.,  437,) 
this  requisition  was  repeated,  and  all  certificates  not  so  presented  on 
or  before  the  Ist  of  January,  1T97,  were  forever  barred. 

By  the  act  of  June  12,  1798,  chapter  61,  (1  Stat.,  662,)  the  bar 
was  removed  for  one  year,  and  a  mode  of  settlement  prescribed  for 
mich  certificates  as  should  be  presented  under  it. 

By  the  act  of  April  13,  1818,  chapter  66,  (3  Stat.,  425,)  the  bar 
created  by  the  acts  of  1795  and  1798  were  suspended  for  two  years, 
end  it  was  provided  that  the  certificates  upon  ^'being  liquidated  and 
adjusted  shell  be  paid  *  *  with  interest  at  six  per  cent,  from  the 
date  of  the  4ast  payment  of  iifterest. " 

The  act  of  Maj  7,  1822,  chapter  112,  (3  Stat.,  «96,)  suspended  the 
bar  for  a  limited  period,  and  made  provision  for  payment  of  certifi- 
cates presenrted. 

Under  none  of  these  acts  did  the  petitioner  present  his  oertificates. 

The  government  surely  has  the  right  to  call  in  and  pay  its  obliga- 
tions. The  mle  which  requires  the  debtor  to  seek  out  and  pay  nis 
creditors  does  not  apply  to  a  case  like  the  present,  where  the  debtor 
was  the  government,  and  the  evidence  of  debt  was  transferrable  by 
delirery  from  hand  to  hand.  Upon  no  principle  of  justice  oould  the 
claimant  have  demanded-of  the  government  interest  for  the  fifty  years 
during  which  he  thought  proper  to  hold  back  his  certificates— cer- 
tuhily  not  for  the  thirty  years  which  elapsed  after  the  repeated  no- 
(ices  given,  not  only  in  tho  statutes,  but  through  the  public  newspa* 
Eep,  a  C.  238 S 
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pers;  aad  aTI  that  was  paid  him  for  interest  after  the  expirafioa  of  a 
reasonable  time,  or,  at  fnrthest,  after  the  expiration  of  the  lime  limited 
hj  the  seyeral  statates  for  piesenting  his  eUin,  was  a  mere  gratuity. 

JOHN  D.  Mcpherson, 

Deputy  SolicUoT. 
SEFiBimE  2&9 1869. 


IN  THK  COURT  OF  CLAIBCS. 

NoTEnm  28, 1859. 
Saxubl  a.  SiCEiE  vs.  The  Uncrd  State?. 

Judge  Blacejoki)  delivered  the  opinion  of  the  conrt. 

This  is  a  olain»  for  a.  faalaiioe  alleged  tc(  ba  due  oa  twc^  )mui  ofice 
0»rtificateAi 

The  foUowiBg  is  a  statement  of  tke  case : 

On  the  3d  of  October,  ITTS,  Coi^ress  passed  a*  r^ohition  aa  fol- 
lows : 

^^Meaohedf  That  fi^e  wUioaa  of  sontinttatal  doUarsfbo  immadiatelj 
borrowed  for  the  use  of  the  United  States,  at  the  annual  interesi  of 
fonr  per  cent,  per  annum  "^  ^  j  and  that  oertifieates  be  given  t^ 
the  lenders  ioi  the  form  following,  viz  : 

<« '  The  United  States  of  America  acknowledge  the  receipt  of 

dollars  from ,  which  they  promise  to  pay  to  the  said 

,  or  bearer,  on  tie day  of ,  with  intereat  annually,  at 

the  rate  of  fonr  per  cent,  per  aiuimm,  agseeable  to  a.  resolntion  of  tiie 
United  States  passed  the  tnird  day  of  October,  1776. 

'<  <  Witness  the  hand  of  the  tveaamsoF,  this  -. — ^  day  ef-^^—t — ,  A. 
»•»♦*/ 

^^  That,  for  the  convenienoa  of  the  lenders^  a  loan  offica  be  estabr 
liahed  in  eaoh  of  the  United  States,  and  a,  commissioner  to  supacintend 
smeh  office  be  appoiiited  by  the  said  States,  respectively,  which  are  to 
be  responsible  for  the  faithful  dischasga  of  their  dut^  in  the  said 
ofites."— (1  Jonrnals,  506.) 

On  the  17th  of  January,  1778>  the  following  resolntion  was.passed: 

^^Beeclvedy  That  ten  millions  of  dollars  be  oorrowed,  on  the  credit 
of  the  United  States,  at  an  aiucinal  interest  of  six  pes  cent.,  and  that 
loan  office  certificates  of  the  following  denominations  be  forthwith 
stsnck,  undw  the  direptiou  of  the  treasury  boaid,.  aiid  signed/'  &c— 
(4  tFonrnals,  409^.) 

It  waa  under  the  lasjb-mention^d  resolntion  that  the  loan  offioe  oer* 
tiflcates  now  before  nn  were  isanad.  Those  oc»r tii^atea  are  in  the  same 
form,  changing  what  is  necessary  to  be  changed,  with  those  issued 
nnder  the  resolution  &rst  abova  mentioned. 

One  of  the  certificates  in  question  was  issued  o&rtha  8th  of  Marcbi 
and  the  other  on  tke  7th  of  April,  1779. 

On  the  28th  of  June,  1780,  Congress  passed  the  fc^lowing  resolution: 

*^  Whereas  Congress^  on  the  18th  day  of  April  last,  resolved,  in  the 
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words  following,  viz:  that  Congress  will,  as  soon  as  may  be,  make 
aoch  provision  for  discharging  or  continning  the  loans  that  have  been 
made  to  these  United  States  on  loan  office  certificates,  so  as  that  the 
holders  ef  them  shall  vififtein  se  lose  thereon  by  any  depreciation  of 
the  bills  leased  svbse^aent  to  the  respective  4a^  of  the  said  ^eertifi- 
eates:  ThereibTe«<- 

'^Mesohedj  That  the  principal  of  atl  loans  that  have  been  made  ts 
tiieee  United  Stales  shall  inally  be  discharged  by  paying  the  fnll  cnr*> 
rent  vialne  of  the  bills  when  loaned,  which  payntents  shall  be  made  in 
Spanish  milled  dollars,  or  the  dirrmt  exchange  tiwreof  in  othfer  money 
Sit  the  time  ef  (teyment. 

*'  That  the  value  of  the  bills  when  loaned  shall  be  ascertained  for 
the  pnrpoee  above  mentioned  by  computing  thereon  a  progressive  mle 
of  depreciation,  oommencing  with  the  frst  day  of  Septsmber,  lT7Tt 
and  oontinning  to  the  18th  day  of  March,  1V80,  in  geometrical  pro« 
portk>n  to  the  time,  from  period  to  period,  as  hereafter  stated,  assuming 
the  depreciation  at  the  several  periods  to  be  as  follows,  vie  : 

''On  the  1st  day  of  March,  1V78,  one  dollar  and  three-quarters  oi 
a  dollar  of  the  said  bills  for  one  Spanish  milled  dollar ;  on  the  1st 
of  September,  1778,  as  four  of  the  former  for  one  of  the  latter ;  on  the 
1st  of  March^  1779,  as  ten  of  the  former  for  one  of  the  latter,"  &c. — 
(3  Journals,  473.) 

On  the  3d  of  March,  1795,  Congress  passed  a  statute  of  limitations 
as  to  all  loan  office  certificates.  They  were  required  by  this  act  to 
be  presented,  &o.,  by  the  let  of  January,  1797,  or  be  barred  from 
settlement  or  allowance. — (1  Stat,  at  L.,  437.) 

The  bar  thus  created  by  siiid  act  as  to  loan  office  certificates  was, 
by  an  act  passed  12th  June,  1798,  suspended  for  one  year  from  the 
passage  of  the  act  last  named. — (1  Stat,  at  L.,  662.) 

Again :  The  bar  created  by  said  acts  as  to  loan  office  certificates 
was,  by  an  act  passed  April  13,  1818,  suspended  fi>r  two  years  from 
the  passage  of  the  last-named  act. — (3  Stat,  at  L.,  425.) 
^  This  last  act  provided  that  all  loan  office  certificates  which,  at  the 
time  it  passed,  were  outstanding,  might  be  presented  at  the  treasury, 
and,  upon  the  same  being  liquidated  and  adjusted,  should  be  paid,&c. 

Aeain :  The  bar  as  to  those  certificates  created  by  said^Msts  of  1795 
and  1798  was  suspended^  by  an  act  of  May  7,  1822,  for  two  years  from 
the  time  of  its  passage,  and  till  the  end  of  the  next  session  of  Con- 
gress. This  act  also  provided  that  the  outstanding  certificates,  upon 
their  being  liquidated  and  adjusted  at  the  treasury,  shoold  be  paid, 
&c.— (3  Stat,  at  L.,  696.) 

On  the  14th  ttuly,  1832,  another  act  on  the  sulyeot  was  passed,  a* 
follows : 

"  That  the  '  Act  authorizing  the  payment  of  certain  certificates,^ 
approved  May  7,  1822,  be,  and  the  same  is  hereby,  revived  and  con* 
tinued  in  force  for  the  term  of  four  years  from  and  after  the  passage  of 
this  act,  and  from  thence  to  the  end  of  the  next  session  of  Ciongress 
thereafter,"  &c.— (4  Stat,  at  L.,  603.) 

Under  this  act  of  1832,  continning  in  force  for  a  certain  time  the 
act  of  1822,  the  two  loan  office  certificates  on  which  the  present  suit 
is  founded  were  adjusted  at  the  Treasury  Department^  as  follows  t 
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''  Treasury  Dbpartmest, 
^'AudUor'$  Office,  December  27,  1832. 

''I  herebj  certify  that  I  have  examined  and  adjusted  an  aoconnt 
between  the  United  States  and  Sconuel  A.  Smith,  esq.,  and  find  that 
the  sum  of  three  hundred  and  forty-five  dollars  and  seventy-three 
cents  is  due  from  the  United  States  unto  the  said  Samuel  A.  Smith, 
esq.,  being  the  amount  of  the  specie  value  of  the  loan  office  certifi- 
cates, countersigned  by  Thomas  Smith,  formerly  commissioner  of  loans 
of  Pennsylvania — one  thereof,  No.  7517,  dated  8th  March,  1779, 
issued  to  Henry  Stowman  for  $400,  and  interest  thereon  from  8th 
March,  1780,  to  14th  July,  1832 ;  the  other.  No.  6460,  dated  7th 
April,  1779,  issued  to  Ulrich  Rezer  for  $500,  and  interest  thereon 
from  7th  April,  1780,  to  14th  July,  18H2 — to  be  paid  in  pursuance 
of  an  act  of  Congress,  approved  14th  July,  1832,  to  revive  and  con- 
tinue in  force  an  act  authorizing  the  payment  of  certain  certificates, 
approved  7th  May,  1822,  as  appears  from  the  statement  and  vouchers 
herewith  transmitted  for  the  decision  of  the  ComptroUor  of  the 
Treasury  thereon. 

("  $345  73.)  «  R.  HARRISON, 

**  Auditor. 

^^  Joseph  Anderson, 

*'  CompircUer  of  the  Treaeury.*^ 


"  Comptroller's  Office, 

''I  admit  and  certify  the  above  balance  this  29th  day  of  December, 
1832 

''  JOSEPH  ANDERSON, 

**  Comptroller. 
^'Thomas  L.  Smith,  Esq., 

'' Beyister:' 

^*  Treasury  Department, 
'^Register's  Office,  February  26,  1833. 

'*  I  certify  the  above  to  be  a  trne  transcript  of  the  original  on  file 
in  this  office. 

"T.  L.  SmTR,  Begister." 
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The  petitioner  does  not  deny  the  payment  of  the  above  sum  of 
$345  73,  thus  found  by  the  accounting  officers  to  be  due  as  the  specie 
value  of  said  two  loan  office  certificates  ;  but  he  contends  that  he  is 
entitled  to  the  whole  nominal  amount  shown  on  the  face  of  the  cer- 
tificates in  specie,  with  interest  from  their  respective  dates,  less  the 
sum  paid  as  above  mentioned. 

We  have  no  doubt  that  the  petitioner  in  this  case  has  no  cause  of 
action. 

The  certificates  before  us,  issued  under  the  said  resolution  of  January 
17,  1778;  like  those  issued  under  the  resolution  aforesaid  of  October 
8,  1776,  acknowledge  the  receipt  of  so  many  dollars  by  the  United 
States,  which  they  promise  to  pay,  &c.    It  is  matter  of  history  that, 
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when  the  oertifloates  in  question  were  issued,  the  term  dollars,  not 
otherwise  described,  meant,  in  the  proceedings  of  the  then  Congress, 
continental  or  paper  dollars,  which  were  the  ordinary  currency. 
"When  the  Congress  intended  dollars  in  specie,  the  words  specie  dol- 
lars, Spanish  milled  dollars,  &c.,  were  used.  This  is  shown  hy  the 
references  in  the  deputy  solicitor's  hrief  to  the  Old  Journals  of  Con* 
gress.  So,  in  1780,  when  hills  were  emitted  to  be  paid  in  specie,  it 
was  resolved  as  follows:  ''That  the  face  of  the  bills  to  be  emitted 
read  as  follows :  *  The  possessor  of  this  bill  shall  be  paid Span- 
ish milled  dollars  by  the  3 1st  day  of  December,'  "  &c. — (3  Journals, 
443.) 

In  corroboration  of  our  opinion  that  the  present  certificates  mean 
continental  or  paper  money,  it  will  be  noticed  that  the  endorsements 
on  them  of  interest  paid  are  in  these  words :  ''  Interest  paid  in  notes 
to  the  8th  of  March,  1780."  In  February,  1786,  the  following  resolu- 
tion was  passed : 

''  Eescivedy  That  all  holders  of  loan  office  certificates  issued  since 
the  1st  of  March,  1778,  be,  and  they  are  hereby,  authorized  to  present 
the  same  to  the  loan  officer  of  the  State  in  which  such  certificates 
issued,  in  order  that  the  specie  value  thereof  may  be  liquidated  ;  and 
€hat,  on  the  former  certificates  being  given  up,  specie  certificates  to 
the  same  value  shall  be  issued,"  &c.— '(4  Journals,  612,) 

This  resolution  applies  to  the  certificates  before  us,  they  having 
been  issued  in  1779. 

In  the  present  case,  the  petitioner  has  received  the  specie  value  (as 
established  by  the  aforesaid  resolution  of  the  28th  of  June,  1780)  of 
the  money  for  which  the  certificates  were  given,  with  interest  to  the 
time  of  payment.     That,  in  our  opinion,  is  all  that  he  was  entitled  ta« 

Our  opinion  is,  therefore,  against  the  claim. 


36th  Congbbss,  )  HOUSE  OP  REPRESENTATIVES.  (  Rep.  C.  C. 
Ut  Session.      )  (     No.  239. 


AUGUSTUS  H.  EVANS. 

[To  accompany  bill  H.  B.  G.  C.  No.  94.] 


Febbuabt  11,  1860.-»The  Court  of  claims  sabmitted  the  following  report,  which,  together 
with  the  aocompaDyiog  bill,  was  referred  to  the  Committee  of  Claims. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfally  presents  the  following  documents 
as  the  report  in  the  case  of 

AUGUSTUS  H.  EVANS  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Original   documentary   evidence   submitted   by  the   claimant, 
transmitted  to  the  House  of  Representatives. 

3.  Evidence  on  the  part  of  the  government,  transmitted  to  the 
House  of  Representatives. 

4.  Claimant's  brief. 

5.  Solicitor's  brief. 

6.  Opinion  of  the  Court  ordering  a  favorable  bill  to  be  reported. 

7.  Bill  allowing  claimant  eight  hundred  dollars. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

ft    a  1  ^^^  ^^  ^^^^  Court,  at  Washington,  this  fifth  day  of  December, 
[L.  8.  J  ^  jy^  1859. 

SAMUEL  H.  HUNTINGTON, 

Ohirf  Clerk  Court  (f  Claims. 


AUGUSTUS  H.  ETANS. 


IN  THE  UNITED  STATES  COURT  OF  CLAIMS. 

District  op  Columbia,  county  of  Washington : 

To  the  honorable  the  judges  of  the  Court  of  Claims : 

The  petition  of  Augustus  H,  Evans,  a  citizen  of  St.  Louis,  State  of 
Missouri,  respectfully  represents:  That  during  the  years  1834,  1835, 
and  the  first  quarter  of  1836,  he  was  clerk  in  the  office  of  the  sur- 
veyor general  of  Illinois  and  Missouri,  at  a  salary  of  $800  per  annum, 
and  was  thus  employed,  according  to  law,  up  to  the  Slst  day  of  March, 
1836. 

Petitioner  would  represent  that  his  salary  from  the  Ist  day  of 
April,  1835,  till  31st  day  of  March,  1836,  ($800,)  was  never  paid 
him  by  the  government  of  the  United  States,  for  whom  he  was  thus 
employed,  nor  by  any  of  its  agents,  but  is  yet  due  and  payable  to 
your  petitioner,  together  with  legal  interest  thereon  from  the  said 
31st  day  of  March,  1836,  till  paid. 

Petitioner  would  further  represent  that  at  the  close  of  the  year 
ending  March  31,  1836,  finding  he  could  not  get  his  pay  from  Elias 
T.  Langham,  then  surveyor  general  as  aforesaid,  and  whose  business 
and  duty  it  was  to  pay  him  regularly,  he  left  the  office  aforesaid,  (one 
year's  salary,  $800,  being  then  due  him  from  the  government  of  the 
United  States.) 

Petitioner  alleges  the  said  Langham,  proving  a  defaulter  to  the 

government,  was  removed  on  the  day  of  ,    1836,  and 

Daniel  Dunklin  appointed  surveyor  general  in  his  place;  that  after 
said  change  of  officers,  to  wit,  some  time  in  the  year  1837  he  applied 
at  the  office  of  the  said  surveyor  general  for  payment  of  the  said 
$800  due  him  as  aforesaid,  but  w^as  told  that  the  estimates  for  the 
arrearages  due  the  clerks  under  Langham  had  been  sent  in  to  the 
department,  and  the  clerks  paid  off,  and  return  made  to  the  Com- 
missioner of  the  General  Land  Office;  that  the  surveyor  general  had 
nothing  more  to  do  in  the  business.  Petitioner  then  (to  wit,  on  or 
about  the  5th  day  of  February,  1840,)  applied  to  the  Hon.  James 
Whitcomb,  Commissioner  of  the  General  Land  Office,  for  payment 
of  his  said  account,  in  reply  to  which  application  the  said  Commis- 
sioner sent  the  following  communication  to  the  Hon.  Lewis  F.  Linn: 

General  Land  Office,  February  8,  1840. 

Sib:  Referring  to  my  communication  to  you  of  the  7th  ultimo,  in 
reply  to  yours  of  the  5th  ultimo,  relative  to  the  claim  of  A.  H.  Evans 
for  compensation  as  a  clerk  in  the  office  of  the  surveyor  general  at 
St.  Louis,  in  which  you  were  informed  that  the  papers  were  sent  to 
the  First  Auditor  of  the  Treasury  for  examination  and  decision,  I  now 
have  the  honor  to  enclose  herewith  Mr.  Evans's  papers,  of  which  copies 
have  been  retained  on  file  in  this  office,  and  a  copy  of  a  letter  of  the 
First  Auditor's  chief  clerk,  dated  11th  ultimo,  returning  the  papers; 
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from  which  yon  will  perceive  that  that  office  furnishes  no  evidence 
either  in  support  of  or  againnt  Mr.  Evans's  claim. 

The  certificate  of  the  present  surveyor  general  on  Mr.  Evans's 
papers  does  net  state  that  be  has  not  been  paid;  and  from  Mr.  Evans's 
own  statement  in  his  letter  to  you  of  the  15th  of  December  last,  with 
the  papers,  it  appears  that  he  was  connected  with  Mr.  Langham  in  a 
certain  purchase  of  land,  and  refers  in  general  terms  to  the  memoran* 
dum  of  an  agreement  between  them,  which,  however,  he  does  not 
furnish  with  the  papers. 

On  further  investigation  made  at  this  office,  it  appears  that  among 
other  payments  claimed  by  the  securities  of  Mr.  Langham  to  have 
been  made  by  him  as  surveyor  general,  and  for  which  they  ask  credit 
in  the  settlement  of  his  accounts  under  a  special  act  of  Congress 
authorizing  the  settlement  of  the  accounts  according  to  the  principles 
of  equity  and  justice,  the  salary  of  Mr.  Evans  for  the  whole  period  of 
his  present  account  and  for  the  two  preceding  quarters,  amounting  in 
the  aggregate  to  $1,200,  is  included,  and  their  statement  is  certified 
on  the  16th  of  February,  1838,  by  Mr.  William  Milburn,  who  was 
then  the  principal  clerk  of  the  surveyor  general's  office  at  St.  Louis. 
After  certifying  that  the  salaries  were  generally,  to  his  knowledge, 
regularly  paid  at  the  end  of  the  quarter,  and  that,  during  the  16 
months  since  Mr.  Langham  had  quit  the  office,  no  application  had 
been  made  for  arrearages,  he  concludes  his  certificate  in  the  following 
words:  **  I  know  that  Mr.  Pitts  was  paid,  and  suppose  that  Mr.  Evans 
was  likewise  paid;  no  application  has  been  made  by  him  for  payment 
since  Mr.  Langham  quit  the  office." 

Under  all  the  above  circumstances,  I  do  not  feel  authorized  to  in- 
struct the  present  surveyor  general  to  pay  Mr.  Evans,  which,  besides, 
would  require  a  special  appropriation  for  the  purpose,  and  shall  feel 
constrained  to  reject  his  claim  altogether,  unless  Mr.  Langham's 
securities  cannot  sufficiently  substantiate  their  claim  to  be  credited 
with  the  amount. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  WHITCOMB, 

Commissioner. 

Hon.  L.  F.  Linn, 
Senate  Chamber. 

Your  petitioner  has  not  the  certificate  of  Mr.  Milburn,  here  alluded 
to,  but  the  payments  mentioned  were  the  payments  claimed  by  Lang- 
ham's  securities  when  applying  for  a  special  act  of  Congress  for  their 
relief.  After  the  passage  of  the  act  the  settlemeiit  of  the  whole 
business  was  referred  to  the  courts  of  the  United  States,  and  on  the 
trial  it  was  proven  that  Langham  had  not  paid  your  petitioner,  and 
the  credit  accordingly  was  not  allowed  his  (Langham' s)  securities, 
there  being  no  vouchers  for  the  same,  as  ia  shown  by  the  following 
certificate: 
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Missouri  District,  act  : 

I,  Joseph  Gamble,  clerk  of  the  circuit  court  of  the  United  States 
for  the  district  of  Missouri,  certify  that  the  foregoing  is  a  true  copy 
(the  copy  omitted)  of  an  account  filed  with  the  papers  in  a  certain 
suit  in  said  court  determined,  wherein  the  United  States  were  plain- 
tiffs and  Elias  T.  Langham,  late  surveyor  of  the  public  lands,  Ac, 
was  defendant,  as  the  same  remains  on  file  in  my  ofiice.  And  I  do 
ftirther  certify  that  no  receipt  or  voucher  for  the  payment  of  the 
salary  of  Augustus  H.  Evans  for  the  second,  third,  and  fourth  quar- 
ters of  1835,  and  the  first  quarter  of  1836,  was  filed  with  said  account. 

In  testimony  whereof  I  hereto  subscribe  my  name  and  affix  the  seal 
r  g  1  ^f  ^^^^  court,  at  office,  in  the  city  of  St.  Louis,  the  28th  day  of 
^  '    *-'  May,  in  the  year  1842. 

JO.  GAMBLE,  Clerk. 

Petitioner  would  represent  that  again,  in  the  year  1850,  he  applied 
to  the  General  Land  Office  for  his  pay,  and  through  the  Hon.  Thomas 
H.  Benton  presented  to  that  officer  the  following  certificates,  viz: 

St.  Louis,  Missouri,  March  18,  1850. 

This  is  to  certify  that  I,  A.  H.  Evans,  of  the  city  and  county  of 
St.  Louis,  Missouri,  served  as  a  clerk  in  the  office  of  the  surveyor  of 
the  lands  of  the  United  States  in  the  States  of  Illinois  and  Missouri,  at 
St.  Louis,   Missouri,  from  the  31st  of  March,   1835,  to  the  Slst  of 
March,  1836,  both  inclusive,  while  Elias  T.  Langham  act-ed  as  sur- 
veyor general  in  said  office,  at  the  rate  of  eight  hundred  dollars  per 
year,  and  that  I  received  no  pay  for  my  services  during  that  time 
from  said  Langham  or  any  other  person.     That  when  Daniel  Dunklin 
came  into  and  took  charge  of  said  office,  and  paid  all  the  other  clerks 
for  their  services  in  said  office,  (as  I  am  informed,)  I  was  not  notified 
of  the  fact,  and*  when  I  called  for  my  pay  I  was  informed  that  the 
accounts  were  made  up  and  sent  to  Washington,  and  that  I  must 
look  to  Mr.  E.  T.  Langham  for  my  pay,  or  seek  redress  at  Washing- 
ton City  of  the  Commissioner  of  the  General  Land  Office. 

A.  H.  EVANS. 

St.  Louis,  March  18,  1850. 

I,  William  Milburn,  was  chief  clerk  in  the  office  of  the  United 
States  surveyor  of  public  lands  in  Illinois  and  Missouri  during  the 
time  specified  in  the  within  statement  of  A.  H.  Evans,  and  during 
the  whole  period  of  Daniel  Dunklin's  term  of  service  in  the  office 
aforesaid;  and  I  do  hereby  certify  that  Augustus  H.  Evans  served  as 
clerk  in  the  said  office  for  the  time  and  at  the  salary  within  named, 
and  that  when  Daniel  Dunklin  entered  on  the  duties  of  the  office  in 
1836  he  paid  off  the  arrearages  of  salary  to  all  of  the  clerks  but  Mr. 
Evans,  and  that  he  declined  paying  Mr.  Evans  because  he  did  not 
present  his  account  until  after  he,  the  said  Dunklin,  had  sent  off  his 
estimate  of  back  pay  due  the  clerks.     I  thought  at  the  time  that 
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Governor  Danklin  was  wrong  and  I  tiiink  so  still.     Evans  rendered 
the  services  and  onght  to  be  paid. 

WILLIAM  MILBURN. 

April  5,  1850. 

This  will  attest  that  I  am  personally  and  well  acquainted  with  Mr. 
Angustus  H.  Evans  and  William  Milbnrn,  late  surveyor  general  in 
Missouri,  and  who  have  made  the  foregoing  statements,  and  that  full 
faith  and  credit  is  due  to  what  they  say. 

THOMAS  H.  BENTON. 

In  reply  to  this  second  application  for  payment  to  petitioner  of  his 
said  claim,  the  honorable  Commissioner  of  the  General  Land  Office 
made  the  following  answer: 

General  Land  Office,  April  11,  1850. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  commu- 
nication of  the  5th  instant,  presenting  the  claim  of  A.  H.  Evans, 
esq.,  for  compensation  for  services  rendered  by  him  as  a  clerk  in  the 
office  of  the  surveyor  general  at  St.  Louis,  from  March  31,  1835,  to 
March  31,  1836,  and,  in  reply  thereto,  to  enclose  you  a  copy  of  a 
statement  from  William  Milburn,  esq.,  principal  clerk  in  that  office, 
dated  February  16,  1838,  from  which  it  would  seem  that  Mr.  Evans's 
salary  was  regularly  paid  by  the  surveyor  general  (Langham)  during 
the  entire  period  covered  by  his  present  claim.  The  discrepancy 
between  Mr.  Milburn' s  two  statements  is  such,  however,  that  I  have 
concluded  to  refer  the  matter  to  the  surveyor  general  for  examination 
and  report.  When  that  report  is  received  you  will  be  immediately 
advised. 

Very  respectfully,  sir,  your  obedient  servant, 

J.  BUTTERFIELD, 

Commissioner. 

Hon.  T,  H.  Benton, 

United  States  Senate, 

Petitioner's  claim  having  been  thus  referred  to  the  surveyor  gen- 
eral for  an  examination  and  report,  that  officer,  under  date  of  May  5, 
1850,  made  the  following  clear  and  emphatic  reply: 

Office  of  the  Surveyor  General, 

St,  Louis,  May  5,  1850. 

Sib:  Tour  letter  of  the  11th  ultimo,  with  its  accompanying  papers 
marked  A  and  B,  has  been  duly  received.  You  have  referred  to  me 
for  examination  and  report  thereon  the  claim  of  A.  H.  Evans  for 
compensation  for  services  rendered  as  clerk  in  the  office  from  March 
31,  1835,  to  March  31,  1836,  supported  by  the  certificate  of  Wm. 
Milburn,  esq.,  former  surveyor  general  of  this  district,  both  dated 
March  18.  1850,  and  marked  **A,"  and  also,  in  connexion  with  the 
same,  a  statement,  marked  **B,"  setting  forth  the  money  paid  by  Mr. 
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Langham  on  account  of  clerk's  salaries  since  the  30th  of  September, 
1834,  followed  by  a  certificate,  dated  February  16,  1838,*  over  the 
signature  of  Wm.  Milbuni,  then  chief  clerk  of  this  office,  and  from 
which  you  seem  to  draw  the  inference  that  Mr.  Evans's  salary  would 
8eem  to  have  been  regularly  paid  by  Mr.  Langham,  (then  surveyor 
general,)  during  the  entire  period  covered  by  his  claim.  In  this 
view  of  Mr.  Milburn's  certificate  I  beg  leave  to  differ  from  you, 
believing  that  it  goes  to  create  great  doubt  as  to  the  payment  of  Mr. 
Evans  by  Mr.  Langham.  However,  as  to  the  examination  into  the 
facts  of  this  case,  I  have  found  it  unnecessary  to  consider  the  certifi- 
cate of  Mr.  Milburn  further  than  to  request  that  gentleman  for  an 
explanation,  which  he  has  given  in  a  communication,  dated  27th  ult., 
a  copy  of  which  I  herewith  send,  marked  **C."  I  have  therefore 
the  honor  to  report  that  a  full  examination  of  the  files  of  this  oflice 
having  been  made  for  Mr.  Langham' s  accounts,  and  only  one  (the 
salary  accounts  for  the  2d  quarter  of  1832)  having  been  found,  I 
made  application  on  the  27th  ultimo  to  the  Hon.  Robert  W.  Wells, 
United  States  circuit  judge  for  this  district,  to  cause  such  papers 
belonging  to  this  office  as  had  been  filed  in  his  court,  in  the  suit  of 
the  United  States  against  E.  T.  Langham  and  his  securities,  to  be 
returned,  upon  which  I  received  upon  the  same  instant,  and  receipted 
in  duplicate  to  the  clerk  of  the  United  States  circuit  court  on  the  3d 
instant  for  Mr.  Langham' s  accounts  for  the  3d  quarter  of  1832,  to  the 
1st  quarter  of  1836,  inclusive,  with  the  exception  of  the  salary 
account  of  the  last-mentioned  quarter,  which  is  in  the  name  of  the 
surveyor  general,  (Dunklin.)  The  accounts  have  been  refiled  with 
the  other  unrecorded  accounts  of  the  office.  Among  these  accounts 
I  find  a  certificate  of  the  late  clerk  of  the  United  States  circuit  court, 
Jos.  Gamble,  esq.,  with  the  seal  of  the  court  to  the  same,  dated 
May  28,  1842,  a  copy  of  which  I  send  herewith,  marked  *'D,''  which 
you  will  perceive  sustains  Mr.  Milburn  in  the  belief  that  Evans  had 
never  been  paid  by  Langham,  or  else,  certainly,  the  defendant  would 
have  filed  Evans's  receipt  as  vouchers  to  the  account  presented  by 
him  as  an  offset  against  the  claim  of  the  United  States.  That  no 
receipt  or  voucher  for  the  payment  of  the  salary  of  Evans  for  the  2d, 
3d,  and  4th  quarters  of  1835,  and  the  1st  quarter  of  1836,  was  filed 
with  said  account  is  fully  attested  by  the  clerk,  and  I  find  nothing 
among  the  other  vouchers  or  accounts  to  give  the  least  grounds  to 
suppose  the  money  was  ever  paid  to  Evans.  From  what  information 
I  can  obtain  from  the  papers  themselves  and  the  clerks  in  this  oflice, 
several  of  whom  were  in  the  office  at  the  time,  and  from  a  conversa- 
tion with  General  Milburn  on  the  subject,  I  believe  the  following  to 
be  the  facta  in  the  case:  Mr.  Langham,  either  before  or  whilst  he 
was  surveyor  general,  became  in  some  manner  interested  in  certain 
speculations  with  Mr.  Evans,  either  before  or  during  Evans's  clerk- 
ship; during  which  time  Langham  claimed  that  Evans  owed  him 
certain  sums  of  money  advanced,  and  therefore  so  considered  and 
reported  in  his  account  the  payment  of  $200  per  quarter  to  Evans 
for  the  time  of  service  claimed,  but  which  debt  being  denied  by 
Evans  no  receipt  passed  and  therefore  no  voucher  accompanied  the 
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•ftcconnt  of  Langhara.  But  this  was  their  private  business  and,  I 
think,  had  nothing  to  do  with  the  office.  It  is  certain  that  Evans  has 
never  received  from  the  United  States  the  $800  claimed  by  him  for 
his  services  as  clerk  for  the  year  ending  March  31,  1836.  It  also 
appears  that  for  many  months  he  did  not  make  any  demand  for  the 
pay  now  claimed,  and  that  when  he  did  present  his  claim  Surveyor 
General  Dunklin  refused  to  pay  it,  on  the  ground  that  he  was  too  late 
in  his  application,  and  would  have  to  look  to  the  department,  &c. 
Having,  therefore,  not  the  least  doubt  of  the  justice  of  Evans's  claim 
to  $800  for  his  services  as  clerk  in  this  office,  I  cannot  hesitate  a  mo- 
ment in  recommending  it«  allowance.  On  the  25th  ultimo  I  received 
your  telegraph  of  the  22d,  de^ring  a  speedy  answer  in  relation  to 
this  claim,  I  therefore  shall,  to-day,  answer  by  telegraph  in  anticipa- 
tion of  your  reception  of  this  report. 

M.  LEWIS  CLARK, 

Surveyor  Oeneral. 
The  Commissioner  op  the  General  Land  Office, 

Washington,  D.  C. 

Not  satisfied  with  this  report,  however,  the  Hon.  Commissioner 
again  calls  on  this  officer  for  his  opinion  in  the  matter,  and  receives  it, 
too,  more  emphatically  than  before;  his  second  report  is  as  follows: 


Office  of  the  Surveyor  General, 

St.  Louis,  November  28,  1850. 

Sir:  Your  communication  of  the  8th  of  August,  relative  to  the  claim 
of  A.  H.  Evans  for  compensation  as  a  clerk  in  this  office,  waa  duly 
received  during  my  absence  and  has  laid  without  further  notice,  since 
I  had  deemed  its  answer  unnecessary  after  the  conversation  I  had  with 
you  on  this  subject,  when  in  the  city  of  Washington  in  August  last,  in 
which  I  stated  to  you  my  convictions  that  Mr.  Evans  had  never  received 
the  pay  now  claimed;  but,  within  a  short  time  since,  Mr.  Evans  has 
called  on  me  and  stated  that  the  department  required  further  report 
from  me  in  answer  to  your  letter,  and  I  therefore  now  state  I  have 
recently  re-examined  into  this  subject,  so  far  as  the  confused  state  of 
Mr.  Langham's  account  will  allow,  as  also  into  the  papers  of  the  suit 
between  the  United  States  and  Mr.  Langham  and  his  sureties,  now  filed 
in  the  office  of  the  clerk  of  the  circuit  court  for  the  district  of  Missouri, 
and  find  to  my  satisfaction  that  Langham  and  his  sureties  did  not  get  credit 
for  the  money  now  claimed  by  Mr.  Evans.  To  show  you  upon  what 
grounds  I  have  come  to  this  conclusion  I  herewith  transmit  a  copy  of 
a  memorandum,  found  among  the  papers  of  the  suit,  which  seems  to 
be  a  list  of  the  credits,  Ac,  as  allowed  by  the  jury,  being  of  vouchers, 
numbered  from  1  to  181  inclusive,  amounting  to  $70,223  77,  from 
which  they  have  deducted  $1,427  70,  for  payments  made  at  the 
treasury  of  the  United  States,  leaving  the  amount  of  proved  credits 
allowed  to  Langham  $68,796  07,  which,  deducted  from  the  amount  of 
advances  by  the   United  States,   $77,809  08,  gave  the  amount  of 
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$9,012  99,  as  due  the  United  States,  with  interest,  which  probahlj 
was  allowed  by  the  jury,  from  about  the  27th  of  November,  1837,  the 
date  of  the  suit,  to  the  6th  of  April,  1839,  the  date  of  the  judgment, 
which  was  for  $10,796  36.  I  have  examined  the  credits  allowed, 
being  payments  to  Evans,  under  Nos.  105,  121,  and  181  of  the 
memorandum,  which  are  identical  with  vouchers  No.  2  of  the  st-ate- 
ments  of  the  third  and  fourth  quarters  of  1834  and  the  first  quarter 
of  1835,  which  may  be  more  fully  seen  by  reference  to  Mr.  Langbam's 
account  against  the  United  States,  as  laid  before  the  circuit  court-, 
and  sealed  and  certified  by  the  clerk  on  the  28th  of  May,  1842,  a 
copy  of  which,  marked  *'D,''  I  transmitted  to  your  office  on  the  6th 
of  May  last.  You  will  therein  find  the  three  above  payments  charged, 
and  they  appear  by  the  memorandum  to  have  been  credited  b}'  the 
jury;  but  the  charges  of  $200  per  quarter  for  the  2d,  3d,  and  4th 
quarters  of  1835  and  the  first  quarter  of  1836,  vouchers  for  which 
the  clerk  certifies  were  never  filed,  do  not  from  the  memorandum 
appear  ever  to  have  been  credited  to  Langham;  still  the  memorandum 
shows  the  whole  amount  credited,  and  the  judgment  appears  to  have 
been  entered  up  accordingly.  No  vouchers  for  these  last  four 
accounts,  of  $200  each,  are  on  file  in  this  office,  and,  according  to  the 
clerk's  certificate,  never  were  on  file  in  his  office;  and  the  allowance 
of  them  to  Langham  does  not  appear  in  the  memorandum.  The 
amount  is  a  small  one;  Mr.  Evans,  an  honest  man,  claims  the  pay  for 
the  work  actually  done  in  this  office  for  the  United  States.  Mr. 
Milburn,  late  chief  clerk,  as  well  as  those  clerks  at  present  in  the 
office,  who  were  employed  under  Langham,  all  believe  the  amount  to 
be  yet  unpaid ;  and  from  all  these  facts  I  am  perfectly  satisfied  that 
Mr.  Evans  ha^  never  been  paid  the  salary,  to  which  he  was  entitled 
as  a  clerk  of  this  office,  for  the  second,  third,  and  fourth  quarters  of 
1835  and  first  quarter  of  1836,  being  in  amount  $800.  and  I  must,  in 
common  justice  to  that  gentleman,  again  recommend  its  allowance  by 
the  department. 

I  am,  very  respectfully,  your  obedient  servant, 

M.  LEWIS  CLARK, 

Surveyor  Oeneral. 
Commissioner  of  the  General  Land  Office, 

Washington  City. 

After  the  reception  of  this  second  report  from  Surveyor  General 
Clark,  to  wit,  on  the  11th  day  of  May,  1851,  the  said  Commissioner 
referred  the  case  to  the  Comptroller  of  the  Treasury  for  still  another 
report.  This  officer  prepared,  or  rather  a  certain  clerk  in  the  General 
Land  Office,  as  petitioner  has  been  informed  and  verily  believes,  pre- 
pared for  him  a  report,  covering  eleven  pages  of  foolscap,  a  copy  of 
which  report  is  hereto  annexed,  and  prayed  to  be  taken  as  a  part  of 
this  petition.  The  author  of  this  report  says:  **In  April,  1850, 
fourteen  years  after  Mr.  Evans  left  the  office  of  the  surveyor  general 
of  Missouri  and  Illinois,  he  presented  to  the  Commissioner  of  Public 
Lands  a  claim  for  one  year's  salary,  $800."  This  extract  will 
illustrate  to  your  honors  the  beauty  and  reliableness  of  the  whole 
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document;  the  writer  of  which  stood  in  ignorance  of  the  fact  that 
petitioner  had  pressed  his  claim  on  the  attention  of  the  government 
as  early  as  1840. 

This  report  from  the  Comptroller,  being  a  second  rejection  of  peti- 
tioner's  claim,  additional  evidence  was  filed  on  the  27th  day  of  Sep- 
tember, and  a  re-examination  of  the  claim  and  evidence  requested. 
In  reply  to  this  last  application  of  petitioner,  John  Wilson,  esq.,  then 
Commissioner  of  the  General  Land  OfiSce,  under  aarm  date  with 
application,  made  the  following  answer: 

General  Land  Office, 

September  27,  1853. 

Sir:  I  have  carefully  examined  the  additional  evidence  filed  by  you 
in  support  of  your  claim  for  salary  as  a  clerk  in  the  oflSce  of  the 
surveyor  general  of  Illinois  and  Missouri,  from  the  1st  of  April,  1835, 
to  3]8t  of  March,  1836,  and  do  not  find  anything  therein  to  take  it 
out  of  the  principles  laid  down  in  the  report  of  the  First  Comptroller 
of  the  Treasury  thereon,  of  May  19,  1851,  and  cannot  therefore 
allow  it. 

I  am,  respectfully,  your  obedient  servant, 

JOHN  WILSON, 

Commissioner. 
A.  H.  Evans,  Esq.,  Washington,  B.  C. 

Petitioner  therefore  prays  your  honorable  court,  after  due  proceed- 
ings in  the  premises,  to  report  to  Congress  a  bill  for  his  relief, 
appropriating  to  him  the  said  sum  of  $800,  with  legal  interest  on  the 
same  from  31st  day  of  March,  1836,  till  paid,  (he  being  the  sole 
owner  of  said  claim,)  and  as  in  duty  bound  he  will  ever  pray,  &c. 

ALEX.  H.  EVANS, 

Attorney  for  Claimant. 
District  of  Columbia,  ) 
County  of  Washington.  ) 

Personally  appeared  before  the  undersigned  authority,  a  justice  of 
the  peace  in  and  for  said  county  and  district,  Augustus  H.  Evans, 
who,  after  being  duly  sworn,  says  the  facts  set  forth  in  the  foregoing 
petition  are  true,  to  the  best  of  his  knowledge  and  belief. 

A.  H.  EVANS. 

Subscribed  and  sworn  to.  this  20th  day  of  December,  1855. 

T.  C.  DONN. 


Report  of  the  First  Comptroller, 

Treasury  Department, 
Camptrdhr's  Office,  May  19,  1851. 

In  regard  to  the  claim  of  A.  H.  Evans,  J.  Butterfield,  esq.,  Com- 
missioner of  the   General  Land  Office,  referred  to  this  office,  some 
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days  since,  the  papers  respecting  the  claim  of  A.  H.  Evans,  for  my 
advice  and  opinion.  I  have  read  all  the  papers,  and  duly  considered 
the  facts  contained  in  them. 

The  facts  are  very  fully  set  forth  in  the  following  papers: 

1st.  In  the  report  (M.  Kelly,  clerk,)  to  Mr.  Butterfield,  dated  June 
8,  1850. 

2d.  In  the  report  of  the  same  to  the  same  on  the  29th  January, 
1851. 

3d.  In  Mr.  Butterfield' s  letter  to  me  on  the  10th  May,  1851. 

The  amount  of  the  claim  is  $800,  for  one  year's  services  as  clerk  in 
the  office  of  the  surveyor  general  at  St.  Louis,  Missouri,  from  the  31st 
of  March,  1835,  to  the  3l8t  of  March,  1836.  Elias  T.  Langham  was 
then  surveyor  general,  and  was  reported  a  defaulter  to  the  amount  of 
$75,000;  and  to  recover  this  amount  a  suit  was  instituted  in  the 
district  court  of  the  United  States,  in  the  diistrict  of  Missouri,  on  the 
27th  of  November,  1837,  against  the  said  Langham. 

Richard  Graham  and  James  0' Fallon  were  the  sureties  of  Elias  T, 
Langham,  and  believing  that  a  judgment  would  be  recovered  to  a 
large  amount  against  them,  owing  to  the  careless  manner  of  disbursing 
the  public  money  by  Mr.  Langham,  and  his  omission  to  obtain  vouchers 
where  money  had  been  legally  paid,  they  sent  a  memorial  to  Congress, 
which  was  referred  to  the  Committee  on  Claims  on  the  Slst  of  Decem- 
ber, 1838,  by  the  House  of  Representatives.  On  the  11th  of  January, 
1839,  the  committee  were  discharged  from  further  considering  the 
memorial,  and  leave  was  granted  by  the  House  to  withdraw  it.  On 
the  16th  of  January,  1839,  the  same  memorial  was  presented  to  the 
Senate  and  referred  to  the  Committee  on  Public  Lands.  An  act  was 
passed  for  their  relief  on  the  16th  February,  1839,  authorizing  the 
accounting  officers  to  adjust  the  amount  to  be  paid  on  the  surety  bond, 
on  the  principles  of  equity  and  justice,  and  upon  such  evidence  as  the 
sureties  might  be  able  to  produce,  which  would  satisfy  such  officers 
as  to  the  credits  that  ought  to  be  allowed. 

The  sureties  aforesaid  in  their  memorial  say  that  Mr.  Langham 
rendered  no  account  to  the  department  after  September,  1834.  They 
admit  and  aver  that  money  had  been  paid  and  no  vouchers  taken,  in 
many  cases,  and  they  set  ft)rth,  under  proper  classifications,  the 
amount  they  believe  they  can  establish  was  so  disbursed,  and  which 
should  be  credited  on  the  account. 

As  to  the  payment  of  the  clerks,  they  said:  **The  salaries  of  the 
difi'erent  clerks,  amounting  to  the  sum  of  eight  thousand  two  hundred 
and  fifty-nine  dollars  and  fifty  cents,  can  be  shown  by  evidence  to 
have  been  paid,  but  there  is  no  entry  upon  the  books  of  the  office  of 
the  payments,  nor  have  there  been  vouchers  for  such  payments  on 
file  in  the  office  ;''  and  for  the  truth  of  this  allegation  they  referred 
to  the  statement  of  General  William  Milburn,  chief  clerk  in  the  office, 
whose  knowledge  was  intimate  in  this  matter. 

General  Milburn,  on  the  16th  of  February,  1838,  made  out  and 
signed  three  tabular  statements,  designated  A,  B,  and  C,  to  show  and 
prove  that  the  payments  set  forth  in  the  memorial,  as  the  grounds  of 
relief,  were  actually  made. 
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Table  B  is  headed  as  follows:  ** Money  paid  by  Mr.  Langham  on 
account  of  clerks'  salaries  since  the  30th  of  September,  1834.''  The 
table  comprises  the  fourth  quarter  of  1834,  the  whole  of  the  year 
1835,  and  the  first  quarter  of  1836.  In  each  of  the  six  quarters  A. 
H.  Evans  is  named  as  one  of  the  clerks.  The  compensation  paid  to 
him  is  put  down  at  $200  in  each  of  the  said  six  quarters.  The  aggre- 
gate amount  of  the  salaries  of  the  clerks  for  said  six  quarters  was 
stated  to  be  $8, 259  50.  In  order  to  prove  more  clearly  that  this  sum 
of  money  was  paid,  and  that  credit  should  be  given  for  it  on  the 
account  of  Mr.  Langham,  General  Milburn,  in  his  explanation  of  the 
tabular  statement  B,  among  other  things  said,  when  speaking  of  the 
clerks,  *' Their  salaries  were  generally,  to  my  knowledge,  regularly 
paid  at  the  end  of  the  quarter,  and  it  has  now  been  more  than  sixteen 
months  since  Mr.  Langham  quit  the  office,  and  no  application  has 
been  made  for  arrearages.  The  inference,  therefore,  is,  they  have 
ail  been  paid."  And  again  he  said:  **  I  know  that  Mr,  Pitts  was  paid, 
and  suppose  that  Mr.  Evans  was  likewise  paid.  No  application  has 
been  made  by  him  for  payment  since  Mr.  Langham  quit  the  office." 
Mr.  Langham  had  been  out  of  office  nearly  two  years  when  this 
declaration  was  made.  To  the  truth  and  accuracy  of  the  statements 
in  exhibit  B  Mr.  Milburn  made  oath  on  the  12th  December,  1838. 
At  the  April  term  of  the  circuit  court  of  the  United  States  for  the 
district  of  Missouri,  1839,  the  said  cause  of  The  United  States  vs. 
Elias  T.  Langham  came  on  for  trial,  and  in  view  of  the  act  aforesaid 
it  was  agreed  between  the  district  attorney  of  the  United  States  and 
the  said  Elias  T.  Langham  and  his  sureties  that  the  suit  of  The  United 
States  vs,  Elias  T.  Langham  should  be  first  tried  on  the  principles  of 
equity  prescribed  to  the  accounting  officers  of  the  treasury  when 
settling  with  the  said  Langham' s  securities,  and  that  no  objection 
should  be  made  to  any  voucher  because  it  had  not  been  presented  to 
the  treasury  and  disallowed,  and  that  for  the  amount  of  the  verdict 
against  the  principal,  Langham,  judgment  should  be  rendered  against 
his  securities,  Graham  and  0' Fallon,  if  the  court  should  decide  they 
were  liable.  A  part  of  the  agreement  so  made  was  that  the  court 
should  exercise  the  powers  and  discretion  that  could  have  been  exer- 
cised by  the  officers  of  the  treasury  when  settling  with  said  sureties 
under  said  act  of  Congress.  The  court  assented  to  said  agreement, 
and  under  the  influence  thereof  the  cause  was  tried.  All  the  items 
of  credit  submitted  to  the  jury,  and  excepted  to,  were,  in  the  opinion 
of  the  court,  proper  evidence  for  their  consideration,  on  the  principles 
of  the  act  of  Congress,  and  might  be  allowed  on  the  principles  of 
justice  and  equity,  although,  on  strict  principles  of  law  and  accounta- 
bility, they  might  not  have  formed  proper  items  of  credit. 

The  case  being  submitted  to  the  jury,  a  verdict  was  found  for  the 
plaintiffs  for  $10,796  36,  and  the  court  thereupon  entered  judgment 
in  favor  of  the  United  States  against  the  said  Elias  T.  Langham,  as 
principal,  and  the  said  Richard  Graham  and  James  0' Fallon,  as 
sureties,  for  the  amount  of  said  verdict.  It  appears  from  the  papers 
that  the  question  whether  Mr.  Langham  had  paid  his  clerks  was 
submitted  to  the  jury  and  passed  upon  by  them.     In  April,  1850, 
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fourteen  years  after  Mr.  Evans  left  the  office  of  the  surveyor  general 
of  Missouri  and  Illinois,  he  presented  to  the  Commissioner  of  Public 
Lands  a  claim  for  one  year's  salary  as  clerk,  from  the  Ist  of  April, 
1835,  and  ending  the  31st  of  March,  1836,  amounting  to  $800.  He 
says  he  did  not  receive  his  pay  from  the  said  Langham,  nor  from  any 
other  person;  that  he  applied  to  Daniel  Dunklin,  the  successor  of  Mr. 
Langham,  for  his  pay,  when  he  came  into  office  and  paid  the  other 
clerks  for  their  services,  as  he  was  informed;  and  was  told  that  the 
accounts  were  made  up  and  sent  to  Washington,  and  that  he  must 
look  to  Mr.  E.  T.  Langham  for  his  pay,  or  seek  redress  at  Washington 
City,  of  the  Commissioner  of  the  General  Land  Office.  This  applica- 
tion is  accompanied  by  a  statement  from  the  same  General  Willinm 
Milburn,  dated  the  18th  March,  1850,  in  which  he  says  that  "when 
Daniel  Dunklin  entered  on  the  duties  of  the  office,  in  1836,  he  paid 
oflF  the  arrearages  of  salary  to  all  the  derks  but  Mr.  Evans,  and  that  he 
declined  paying  Mr.  Evans,  because  he,  the  said  Dunklin,  had  sent 
oflF  his  estimate  of  back  pay  due  the  clerks.  /  thottght,  at  the  time, 
that  Oovemor  DunTdin  was  tvrong,  and  I  think  so  still.  Evans  rendered 
the  services  and  ought  to  be  paid.'^ 

Contrast  this  statement,  made  in  March,  1850,  with  the  affidavit 
ho  made  in  1838,  cited  above.  In  1838  he  knew  of  no  application 
by  Mr.  Evans  for  his  pay,  and  therefore  he  very  naturally  drew  the 
inference  that,  as  nearly  sixteen  months  had  elapsed  after  Mr.  Lang- 
ham left  the  office,  and  no  demand  made,  he  (Mr.  Evans)  must  have 
been  paid. 

The  discrepancy  is  not  reconciled,  in  my  opinion,  by  the  letter  of 
General  Milburn  to  M.  L.  Clark,  surveyor  general,  on  the  27th  April, 
1850.  Mr.  Butterfield  referred  the  subject  of  payment  to  Mr.  Clark, 
the  present  surveyor  general,  in  two  instances,  and  Mr.  Clark  re- 
ported twice,  expressing  his  opinion  that  Mr,  Evans  had  not  been  paid, 
and  that  the  said  sum  of  |800  was  due  to  him.  In  his  report  of  the 
6th  of  May,  1850,  he  refers  to  a  paper,  designated  "D,"  which  he 
procured  from  Judge  Wells,  of  the  district  court  of  the  United  States, 
who  was  on  the  bench  at  the  trial  of  the  suit  cf  The  United  States 
vs.  Elias  T.  Langham  and  sureties,  in  1839.  Mr.  Clark  obtained  a 
copy  of  it  from  Joseph  Gamble,  clerk  of  said  court,  which  he  sent 
with  his  report. 

It  is  headed  as  follows:  **The  United  States  in  account  with  Elias 
T.  Langham,  late  surveyor  of  public  lands  in  Illinois  and  Missouri, 
1834.  To  the  following  quarterly  disbursements  to  the  clerks  of  said 
office  in  payment  of  their  respective  salary  accounts  from  the  third 
quarter  of  1834  to  the  first  quarter  of  1836,  inclusive,  to  wit."  In 
each  quarter  the  name  of  Augustus  H.  Evans  is  inserted  at  a  salary 
of  $200  for  each  quarter.  The  certificate  to  the  said  copy  of  Joseph 
Gamble,  clerk,  bears  date  on  the  28th  of  May,  1842.  Mr.  Clark, 
the  surveyor  general,  refers  to  it  by  the  date  of  May  28,  1849,  which 
is  undoubtedly  the  true  date.  Mr.  Gamble  says  in  his  certificate 
**  that  the  foregoing  is  a  true  copy  of  an  account  filed  with  the  papers 
in  a  certain  suit  in  said  court  determined,  wherein  the  United  States 
were  plaintiffs  and  Elias  T.  Langham,  late  surveyor  (general)  of  pub- 
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lie  lands,  &c«,  was  defendant  at  the  same,  remains  on  file  in  my  office. 
And  I  do  further  certify,  that  no  receipt  or  voucher  for  the  payment 
of  the  salary  of  Augustus  H.  Evans  for  the  2d,  3d,  and  4th  quarters 
of  1835,  and  the  Ist  quarter  of  1836,  was  filed  with  said  accounts." 

In  referring  to  this  account  Mr.  Clark  says:  **  A  copy  of  which  I 
send  herewith,  marked  'D,'  which  you  will  perceive  sustains  Mr. 
Milburn  in  the  belief  that  Evans  had  never  been  paid  by  Mr.  Lang- 
ham,  or  elee  certainly  the  defendant  would  have  filed  Evans's  receipts 
as  vouchers  to  the  account  presented  by  him,  as  an  offset  against  the 
claim  of  the  United  States.  That  no  receipt  or  voucher  for  the  pay- 
ment of  the  salary  of  Augustus  H.  Evans,  for  the  2d,  3d,  and  4th 
quarters  of  1835,  and  1st  quarter  of  1836,  was  filed  with  said  ac- 
counts, is  fully  attested  by  the  clerk,  and  I  find  nothing  amongst  the 
other  vouchers  or  accounts  to  give  the  least  ground  to  suppose  the 
money  was  ever  paid  to  Evans." 

We  have  seen  by  the  extracts  from  the  memorial  that  the  very 
ground  for  presenting  the  matter  to  Congress,  so  far  as  the  salaries 
of  the  clerks  were  concerned,  was,  that  there  was  no  entry  upon  the 
books  of  the  office  of  the  payments,  and  that  there  had  not  been 
vouchers  for  such  payments  on  file  in  the  office;  and  yet  the  memo- 
rialists aver  that  they  can  prove  that  the  different  clerks  were  paid 
their  salaries,  amounting  to  $8,259  50. 

If  this  claim  be  allowed  because  there  is  not  a  voucher  to  prove  its 
payment,  with  equal  propriety  might  the  other  clerks  be  repaid  their 
salaries  if  they  did  not  give  receipts,  as  the  memorialists  aver  they 
did  not.  The  act  referred  to  authorized  the  accounting  officers  to 
settle  the  claim  on  the  principles  of  equity  and  justice,  and  therein 
the  production  of  vouchers  was  not  to  be  required  when  not  given, 
and  circumstantial  evidence  might  be  resorted  to,  to  supply  the  place 
of  positive  proof. 

The  court  left  it  to  the  jury  to  decide  whether,  after  so  great  a 
lapse  of  time,  and  no  application  made  for  pay  by  the  clerk,  it  was 
not  satisfactory  that  they  had  been  paid.  This  was  not  the  isolated 
case  of  Mr.  Evans;  it  related  to  the  clerks  generally.  The  copy  of 
the  account  marked  *'  D"  is  not  signed  by  Mr.  Langham,  nor  by  any 
person  for  him;  but  if  he  made  it  out  it  is  conclusive,  from  the  face 
of  it,  that  he  intended  to  have  it  understood  and  believed  he  had  paid 
all  the  clerks  for  the  4th  quarter  of  1834,  for  the  year  1835,  and  for 
the  1st  quarter  of  1836.  After  stating  the  name  of  each  clerk  on  a 
list,  with  the  amount  of  salary  at  each  quarter  at  the  foot  of  the  1st 
quarter  of  the  account  in  1836,  and  the  last  stated,  he  adds  the  fol- 
lowing: 

"  To  the  following  disbursements  for  clerk  hire,  which  were  omitted 
to  be  charged  against  the  United  States  in  proper  quarterly  accounts 
heretofore  rendered,  to  wit: 

'*  To  Daniel  S.  Walker,  as  per  voucher  herewith $26  25 

**To  Josiah  Gould,  as  per  voucher  herewith 50  00 

'*76  25" 
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Why  was  the  pay  of  these  clerks  mentioned  as  having  been  omit- 
ted unless  the  other  clerks  had  been  paid  ?  And  why  class  A.  H. 
Evans  on  the  list  of  the  clerks  paid  if  payment  to  him  had  been 
omitted  ? 

Mr.  Clark  states  that  '*Mr.  Langham,  either  before  or  whilst  he 
was  surveyor  general,  became  in  some  manner  interested  in  certain 
speculations  with  Mr.  Evans,  either  before  or  during  Mr.  Evans's 
clerkship,  during  which  time  Langham  claimed  that  Evans  owed  him 
certain  sums  of  money  advanced,  and  therefore  so  considered  and 
reported  in  his  last  account  the  payment  of  $200  per  quarter  to  Evand 
for  the  time  of  service  claimed,  but  which  debt  being  denied  by 
Evans,  no  receipt  passed,  and  therefore  no  voucher  accompanied  the 
account  of  Langham ;  but  this  was  their  private  business,  and  I 
think  had  nothing  to  do  with  this  office."  This  is  a  very  important 
explanation,  and  if  any  doubt  existed  in  my  mind  it  would  be  removed 
by  it.  It  shows  why  Mr.  Evans  made  no  demand  for  his  pay  during 
the  time  Mr.  Langham  was  in  office.  Such  was  the  understanding  of 
Mr.  Langham  and  his  clerk  with  each  other,  that  the  service  of  the 
clerk  was  to  be  accounted  for  in  his  business  transactions  with  the 
head  of  the  office.  It  is  inconsistent  with  usage  and  against  reason 
to  suppose  a  clerk  remained  a  year  without  his  pay  unless  it  was  in 
some  way  arranged.  If  payment  is  withheld  a  quarter  a  complaint 
follows  immediately,  and  no  charge  can  be  more  effective  and  sure  to 
produce  the  removal  of  an  officer  thus  guilty  of  a  breach  of  trust.  If 
Mr.  Evans  had  an  understanding  with  Mr.  Langham,  or  if  he  stood 
by  and  did  not  assert  his  rights  at  the  time,  and  hazarded  the  inter- 
ests of  the  United  States  by  his  silence,  he  has  no  legal  claim  for  the 
money  he  asks  the  United  States  to  pay  him.  That  he  either  re- 
ceived the  money  or  had  an  arrangement  with  Mr.  Langham  is,  I 
think,  fully  established. 

Mr.  Clark  sent  another  paper,  headed  *' copy  of  a  memorandum 
found  among  the  papers  of  a  suit  of  the  United  States  vs.  E.  T.  Lang- 
ham and  his  securities,  which  seems  to  be  a  list  of  the  credits  allowed 
by  the  jury,  being  of  vouchers  Nos.  1  to  181,  inclusive.''  This  paper 
is  unaccompanied  by  any  voucher;  but  Mr.  Clark  says  that  payments 
Nos.  105,  121,  and  181  are  for  the  third  and  fourth  quarters  of  1834 
and  first  quarter  of  1835,  and  I  understand  him  to  say  that  the  vouch- 
ers for  these  three  payments  are  on  file  in  the  clerk's  office. 

In  regard  to  these  papers,  it  is  to  be  observed  they  are  not  authen- 
ticated by  any  member  of  the  jury;  they  are  fugitive,  and  no  one  is 
responsible  for  their  contents.  Until  such  authentication  they  are 
not  evidence  of  anything.  As  they  are  presented  a  court  would  not 
receive  them  for  any  purpose.  At  the  bottom  of  the  last  named 
statement  or  memorandum  is  the  following  statement  of  results: 

Advanced  by  the  United  States $77,809  06 

Credits 68,796  07 

Due,  with  interest 9,012  99 

Mr.  Clark  supposes  that  this  was  the  finding  of  the 
jury,  with  interest,  from  November  27,  1837,  when 
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the  suit  was  commenced,  to  April  6,  1839,  when  the 
judgment  was  rendered.  The  interest  on  $9,012  99 
from  November  27,  1837  to  April  6,  1839,  is 


Making 


$733  37 
9,746  36 


The  judgment  was  rendered  for  $10,796  36,  so  that  the  difference 
is  $1,050,  which  is  in  nowise  accounted  for.  And  so  far  from  the 
memorandum  proving  that  the  payment  to  Mr.  Evans  for  a  year's 
salary  was  not  included,  it  shows  that  the  jury  based  their  verdict 
on  other  facts  than  those  contained  in  said  memorandum,  and,  with- 
out an  explanation,  discredits  the  presumption  of  Mr.  Clark.  This 
memorandum  may  have  been  made  out  by  a  member  of  the  jury, 
without  meeting  the  concurrence  of  his  fellow-jurors;  and  there  is 
no  such  approximation  to  the  finding  of  the  jury  in  their  verdict  as 
to  attach  to  it  any  verity  whatever.  I  think  Mr.  Evans  does  not 
remove  the  presumption  which  first  satisfied  General  Milburn  and 
the  securities  and  Congress  that  he  was  paid  his  salary  in  full.  The 
proof  is  not  satisfactory  to  me  that  before  the  5th  of  April,  1850,  he 
contended  his  salary  was  not  paid  by  Mr.  Langham.  If  he  did,  why 
was  he  silent  when  the  securities  were  endeavoring  to  establish  the 
fact — first  before  Congress  and  secondly  before  the  court — that  he 
had  been  paid  by  Mr.  Langham,  in  order  to  reduce  the  balance  against 
them.  He  was  a  competent  witness  in  the  suit;  and  if  he  did  not 
make  known  his  claim  then,  in  my  opinion,  he  should  sustain  his  de- 
mand by  proof  so  positive  as  to  leave  no  doubt  in  the  matter.  I  do 
not  think,  as  the  case  is  now  presented,  that  Mr.  Evans  is  entitled 
to  the  relief  he  asks. 

ELISHA  WHITTLESEY. 


Money  paid  by  Mr.  Langham  on  account  of  clerks'  aalariea  ainxx  the  3Qth 

of  September,  1834. 


1834. 

1835. 

1836. 

Karnes. 

1 

t 

• 

i 

• 
CO 

William  Milbarn.. ..... 

$225  00 
200  00 
175  00 
150  00 
150  00 
150  00 
150  00 
125  00 
125  00 
62  50 

$225 
200 
175 
150 
150 
150 
150 
125 
125 
125 

$225 
2U0 
176 
150 
160 
150 
160 
125 
125 
125 

$225 
200 
176 
160 
150 
160 
150 
125 
125 
125 

$225 
200 
175 
160 
150 
160 
150 

125 

A   H.  EvAiitt ^ 

$200 

Charles  N^jfield 

Jenifer  T.  Spriflrir . 

20 

John  Wamock..-......---. 

102 

R.  H  Pitts 

150 

F.  A.  Evans. .............. 

John  Ricblicky 

B.  8.  Gnrland 

50 

Alexander  McNalr .......... 

60 

1,512  50 

1,575 

1,575 

1,575 

1,450 

672 
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For  4th  quarter  1834 $1,612  60 

For  iBt  quarter  1835 1,676  00 

For  2d  quarter  1836 1,575  00 

For  3d  quarter  1835 1,575  00 

For  4th  quarter  1835 1,450  00 

For  let  quarter  1836 672  00 

Making  an  aggregate  of $8,259  60 


Mr.  MSbwrris  oertijioate. 

Subvetob's  Office, 
St  Louis,  February  16,  1838. 

The  above  is  a  correct  list  of  the  clerks  employed  in  this  office  and 
the  rates  at  which  they  were  engaged  during  the  year  1835,  and  4th 
quarter  of  1834.  (Mr.  Richlicky  having  quit  at  the  end  of  the  3d 
quarter  of  1835.)  Their  salaries  were  generally  to  my  knowledge 
regularly  paid  at  the  end  of  the  quarter,  and  it  has  now  been  more 
than  sixteen  months  since  Mr.  Langham  quit  the  office,  and  no  ap- 
plication has  been  made  for  arrearages.  The  inference  therefore,  is, 
they  have  all  been  paid.  The  column  for  the  Ist  quarter  of  1836, 
embraces  all  the  clerks  then  employed,  except  Henry  Kayser,  who 
commenced  on  the  1st  of  February,  and  received  no  part  of  his  pay 
from  Mr.  Langham.  It  will  be  seen  by  Governor  Dunklin's  salary  ac- 
count transmitted  to  the  General  Land  Office,  that  Messrs.  Sprigg, 
Warnock,  Garland,  and  McNair,  each  credited  Mr,  Langham  with  the 
amounts  set  down  to  them,  respectively,  in  the  column  of  1836.  Mr. 
A.  H.  Evans  and  Mr.  Pitts  quit  the  office  at  the  end  of  that  quarter. 
I  know  that  Mr,  Pitts  was  paid,  and  suppose  that  Mr.  Evans  was  like- 
wise paid,  no  application  has  been  made  by  him  for  payment  since 
Mr.  Langham  quit  the  office. 

WILLIAM  MILBURN, 

Principal  (Jlerh 


Senator  Linn  to  A,  H.  Evans, 

Washington  City,  February  19,  1840. 

Deab  Sib:  You  will  find  a  letter  from  Mr.  Whitcomb  on  your  case. 
Should  it  be  in  my  power  to  aid  you  further,  command,  yours, 
respectfully, 

L.  P.  LINN. 

Mr.  Aug.  Evans. 


Ohirf  clerk  of  the  First  Auditor  to  Commissioner  Whitcomb. 

Tbeasitbt  Depabthent, 
First  Auditor's  Office,  January  11,  1840. 

Sib:  In  reply  to  your  communication  of  the  7th  instant,  relative  to 
the  claim  of  Mr.  A.  H.  Evans  for  services  as  a  clerk  rendered  in  the 
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office  of  the  late  surveyor  general  (Mr.  Langham)  in  Illinois  and 
Missoari,  commencing  on  the  Ist  day  of  April,  1835,  and  ending  on 
the  31st  day  of  March,  1836,  amoanting  to  the  sum  of  $800,  I  have 
to  state  that,  after  a  careful  examination  of  the  records  of  this  office, 
I  find  the  last  settlement  with  Mr.  Langham  for  clerk  hire  was  for 
the  third  quarter  of  1834.  This,  you  will  perceive,  was  prior  to  the 
alleged  claim  of  Mr.  Evans.  I  also  caused  the  accounts  of  his  suc- 
cessor, Mr.  Dunklin,  to  be  investigated,  from  which,  however,  no 
information  has  been  obtained.  I  return  you,  therefore,  all  the 
papers  of  Mr.  Evans,  as  no  evidence  can  be  furnished  from  this  office 
either  in  support  of  or  against  his  claim. 

Very  respectfully,  your  obedient  servant, 

A.  MAHON,   G.  a 
Jambs  WHrrcoHB,  Esq., 

Commiasianer^  dkc. 


Washington,  June  12,  1856. 

It  is  agreed  between  the  solicitor  of  the  United  States  in  the  Court 
of  Claims  and  A.  H.  Evans,  attorney  of  record  for  Augustus  H.  Evans, 
in  the  suit  of  Augustus  H.  Evans  against  the  United  States,  that  the 
plaintiff  may  take  his  testimony  before  Commissioner  Samuel  Sum- 
mers, in  St.  Louis,  on  giving  notice  of  the  time  and  place  to  Franklin 
A.  Dick,  or  some  one  named  by  him  as  the  attorney,  and  furnishing 
him  a  copy  of  the  petition,  to  represent  the  Solicitor  in  the  matter; 
and  all  formal  notice  is  hereby  waived. 

M.  BLAIR, 
SdicUor  United  States. 
A.  H.  EVANS, 
Attorney  for  Plaintif. 

I,  Franklin  A.  Dick,  within  named,  substitute  Asa  Jones,  esq., 
attorney-at-law,  of  St.  Louis,  Missouri,  as  authorized  and  provided 
for  by  the  within  stipulation,  in  my  place  to  appear  for  the  solicitor 
of  the  United  States  in  the  within  named  cause. 

FRANKLIN  A.  DICK. 


Deposition  of  WiUiam  MUbum. 

Deposition  of  a  witness  produced,  sworn,  and  examined,  at  the 
city  of  St.  Louis,  in  the  county  of  St.  Louis,  and  State  of  Missouri, 
before  me,  the  undersigned,  Samuel  Simmons,  a  commissioner  of  the 
United  States  Court  of  Claims  for  the  State  of  Missouri,  in  a  certain 
cause  now  pending  in  said  Court  of  Claims,  between  Augustus  H. 
Evans,  plaintiff,  and  the  United  States,  defendant,  on  the  part  of  said 
Augustus  H.  Evans. 

William  Milburn,  of  lawful  age,  being  duly  swom^  before   any 
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questions  were  put  to  him,  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  relative  to  the  cause  of  Augustus  H.  Evans 
against  the  United  States  now  pending  in  the  Court  of  Claims,  says: 

Question.  State  your  name,  occupation,  age,  and  place  of  residence 
for  the  past  year. 

Answer.  My  name  is  William  Milburn;  my  occupation  is  that  of  a 
tiller  of  the  ground  and  surveyor,  and  my  place  of  residence  for  the 
past  year  has  been  in  the  county  of  St.  Louis  and  State  of  Missouri, 
and  my  age  is  sixty-three  years  the  22d  day  of  February,  1857. 

Question.  Have  you  any  interest,  direct  or  indirect,  in  the  claim 
of  Augustus  H.  Evans  against  the  United  States  now  pending  in  the 
Court  of  Claims. 

Answer.  I  have  no  interest,  either  direct  or  indirect,  in  said  claim. 

Question.  State  whether  yon  are  related  to  the  claimant;  and  if  so, 
in  what  degree. 

Answer.  I  am  not  related  to  the  claimant. 

Question.  Do  you  know  the  plaintiff  in  this  cause;  and  if  bo,  how 
long  since  ? 

Answer.  I  do;  and  have  known  him  since  the  year  1820. 

Question.  Do  you  know  where  the  claimant  was  in  the  years  1835 
and  1836,  and  in  what  capacity  he  was  acting  at  that  time  ? 

Answer.  He  was  employed  by  the  surveyor  general  of  the  United 
States  for  Illinois  and  Missouri,  at  St.  Louis,  for  the  year  beginning 
with  the  1st  day  of  April,  1835,  and  ending  with  the  31st  day  of 
March,  1836. 

Question.  Do  you  know  at  what  salary  the  claimant  was  engaged 
for  that  year  ? 

Answer.  I  do;  he  was  engaged  at  a  salary  of  eight  hundred  dollars 
per  year  by  the  surveyor  general,  Elias  T.  Langham,  and  the  claimant 
had  been  continuously  engaged  as  clerk  in  the  said  office  since  the 
summer  of  1822  to  the  last  date  spoken  of. 

Question.  State  what  you  know,  if  anything,  relative  to  the  claim  of 
Augustus  H.  Evans  for  services  during  the  year  just  spoken  of  end- 
ing the  31st  of  March,  1836,  in  the  employ  of  the  surveyor  general 
at  St.  Louis,  Missouri. 

Answer.  Elias  T.  Langham  was  surveyor  general,  at  St.  Louis,  for 
Illinois  and  Missouri,  during  the  year  ending  with  the  31st  of  March, 
1836,  and  I  was  his  chief  clerk.  Langham's  term  of  service  expired 
in  the  year  1836,  and  Daniel  Dunklin  was  appointed  to  succeed  him, 
and  he  took  possession  of  the  office  in  the  fall  of  that  year.  Shortly 
after  Dunklin  had  entered  on  the  discharge  of  the  duties  of  the  office, 
I,  as  chief  clerk,  made  out  for  him  a  statement  of  all  claims  which  I 
knew  to  be  due  by  the  office.  This  statement  was  transmitted  to  the 
General  Land  Office  by  Dunklin,  and  he  was  authorized  to  pay  the 
same,  which  he  accordingly  did.  Mr.  Evans  having  been  out  of  the 
office  as  clerk  for  more  than  six  months  when  this  statement  of 
arrearages  was  made  out,  and  he  not  having  applied  to  Dunklin  for 
pay,  I  supposed  Langham,  in  his  irregular  way  of  doing  business,  had 
settled  with  him  in  their  well  known  extensive  private  transactions, 
and  therefore  I  did  not  estimate  any  arrearage  aa  due  to  him.     At 
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the  expiration  of  Langham*B  term  of  service  in  1836  he  was  a  defanlter 
to  the  government  in  an  apparently  large  amount,  and  he  perversely 
kept  his  vouchers  from  inspection  of  his  securities,  and  refused  to 
transmit  them  with  his  accounts  to  the  General  Land  Office  for  allow- 
ance and  settlement.  The  securities  of  Langham  become  alarmed  at 
this  condition  of  affiiirs,  and  in  their  behalf  the  late  Judge  Robert 
Walsh  applied  to  me  for  information  on  this  subject,  presenting  to  me 
at  the  same  time  the  statement  of  Langham' s  amounts  from  the  proper 
offices  of  the  Treasury  Department.  In  compliance  with  this  request 
and  application  of  Langham' s  securities,  I  made  for  them  a  statement 
of  the  payments  which  I  could  prove  by  the  files  and  records  of  the 
office  that  he  had  made  since  the  last  transmission  of  his  accounts  to 
the  General  Land  Office.  This  statement  was  dated  16th  of  February, 
1838,  and  did  not  include  the  payment  of  the  salary  now  claimed  by 
Evans  as  certain  and  of  my  own  knowledge,  but  only  suppositiously. 
If  Mr«  Evans  applied  to  Dunklin  for  his  pay  in  1837,  as  he  now  says 
he  did,  I  knew  nothing  of  it  at  the  time  of  making  the  aforesaid 
statement  of  the  16th  of  February,  1838.  Upon  the  strength  of  this 
statement  by  me  of  payments  made  by  Langham,  his  securities  ob- 
tained an  act  of  Congress,  which  (if  my  recollection  serves  me  rightly) 
authorized  that  the  suit  against  them  as  Langham' s  securities  be  con- 
ducted upon  the  principles  of  justice  and  equity,  which,  if  Langham 
still  withheld  his  vouchers,  would  give  them  credit  for  all  payments 
that  could  be  proven  to  have  been  rightly  and  legally  made  by  Lang- 
ham. Accordingly,  when  the  day  of  trial  approached,  I  was  ready 
with  the  required  files  and  records  of  the  office  to  prove  all  the  pay- 
ments which  I  had  said  in  the  aforesaid  statement  of  the  16th  of 
February,  1838,  had  been  made  by  Langham,  but  I  could  not  have 
proven  the  payment  to  Evans  of  the  sum  now  claimed  by  him,  for  I 
did  not  know  it;  I  had  in  my  statement  of  the  16th  of  February, 
1838,  only  said  that  I  supposed  it  had  been  made. 

When  the  trial  came  on,  Langham  appeared  in  court  with  his 
vouchers,  which  I  believe  corresponded  and  agreed  in  every  partic- 
ular with  the  aforesaid  statement  which  I  had  given  his  securities, 
except  as  to  the  payment  which  I  had  supposed  he  had  made  to  said 
Evans  as  his  salary  as  clerk  for  the  year  ending  March  31,  1836. 

Langham  had  no  voucher  for  this  payment;  consequently  his  secu- 
rities did  not  get  credit  for  this  amount  which  is  now  claimed  by 
Evans.  And  as  the  United  States  do  not  claim  to  have  paid  it  in  any 
other  way,  the  government  has  therefore  had  the  services  of  Evans; 
but  it  is  not  shown  that  he  has  received  pay  therefor,  and  I  do  not 
believe  that  he  has. 

After  I  had  made  the  before-named  statement  of  the  16th  of 
February,  1838,  Evans  did  apply  to  Dunklin  for  the  pay  now  claimed; 
but  Dunklin  declined  acting  at  all  in  the  matter,  which  I  then  thought 
was  wrong.  I  made  proper  inquiry  at  that  time,  and  became  satisfied 
that  Langham  had  not  paid  Evans;  and  I  have  since  given  Evans  a 
statement  to  that  effect,  dated  March  18,  1860. 

I  have  been  somewhat  prolix  and  particular  in  this  statement,  for 
the  purpose  of  showing  that  there  is  no  discrepancy  between  my  two 
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Btatements  of  February  16,  1838,  and  March  18,  1850,  in  relation  to 
this  matter,  as  is  stated  by  J.  Butterfield,  Commissioner  of  the  Gen- 
eral  Land  Office,  in  a  letter  to  ''  the  honorable  T.  H.  Benton,  Senate 
United  States,''  dated  April  11,  1850.  Both  statements  are  true,  and 
between  two  true  statements  there  can  be  no  discrepancy. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  said 
claim  of  Mr.  Evans  besides  what  you  have  already  stated  ? 

Answer.  I  do  not. 

WILLIAM  MILBURN. 

State  of  Missoubi,  CourUy  of  St.  Louis,  as: 

On  this  5th  day  of  February,  A.  D.  1857,  personally  came  Williiun 
Milburn,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  qnes- 
tions  contained  in  the  within  deposition  were  written  down  by  the 
undersigned  commissioner  and  then  proposed  by  him  to  the  witness; 
and  the  answers  thereto  were  written  down  by  the  said  commissioner 
and  then  proposed  by  him  to  the  witness;  and  the  answers  thereto 
were  written  down  by  the  commissioner  in  the  presence  of  the  wit- 
ness, who  then  subscribed  the  above  deposition  in  the  presence  of  the 
'  commissioner. 

The  deposition  of  William  Milburn,  taken  at  the  request  of  Augustus 
H.  Evans,  to  be  used  in  the  investigation  of  a  claim  against  the  United 
States  now  pending  in  the  Court  of  Claims  in  the  name  of  Augustus 
H.  Evans.  Said  deposition  was  taken  in  pursuance  of  the  annexed 
agreement;  Asa  S,  Jones,  esq.,  being  present  at  the  taking  thereof, 
on  the  part  of  the  United  States,  having  been  substituted  by  Frank- 
lin A.  Dick  to  represent  him  at  the  taking  thereof;  and  a  copy  of  the 
petition  was  furnished  said  Jones,  and  said  Jones  represented  the 
solicitor  at  the  taking  of  said  deposition. 

Witness  my  hand  and  official  seal. 

[L.  s.]  SAMUEL  SIMMONS,  . 

Commisakmer, 


Commissioner  of  the  General  Land  Office  to  Deputy  Solicitor. 

General  Land  Office, 

March  21,  1859. 

Sir:  Your  letter  of  the  14th  instant,  enclosing  a  petition  of  A.  H. 
Evans,  now  pending  before  the  Court  of  Claims,  asking  that  copies 
of  any  papers  on  file  in  this  office,  &c.,  Ac,  may  be  furnished  to  you, 
and  that  ^Hhe  reports  embodied  in  the  said  petition '^  may  be  com- 
pared with  the  originals,  Ac,  Ac,  has  been  received. 

In  reply,  I  have  to  say  that  the  three  several  letters  from  this  office, 
addressed  to  Hon.  L.  F.  Linn,  Hon.  T.  H.  Benton,  and  A.  H.  Evans, 
esq.,  respectively — being  all  in  said  petition  of  which  there  is  a 
record — have  been  compared  and  found  correct;  and  the  enclosed 
copy  of  a  letter  from  this  office  to  the  First  Comptroller  of  the  Trea- 
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sury,  dated  May  10,  1851,  is  the  only  matter  of  record  relevant  to 
Mr.  Evans's  case  that  is  not  included  in  the  petition. 
I  herewith  return  the  petition,  as  you  requested. 
Very  respectfully,  your  obedient  servant, 

THOS.  A.  HENDRICKS, 

CcmrnMsixmefir. 
Jno.  D.  McPherson,  Esq.. 

Deputy  Solicitor,  Court  of  Claima, 

Waahingtonj  D.  C. 


Commiasioner  <^  the  Oeneral  Land  Office  to  the  Comptroller. 

General  Land  Office,  May  10,  1851. 

Sib:  I  beg  leave  to  submit  for  your  consideration  and  direction 
the  claim  of  A.  H.  Evans  for  compensation  as  a  clerk  in  the  office  of 
the  surveyor  general  at  St.  Louis,  from  March  31,  1835,  to  March  31, 
1836,  amounting  to  the  sum  of  $800. 

This  claim  was  presented  at  this  office  on  the  5th  of  April,  1850, 
sustained  by  the  statement  of  William  Milburn  that  it  had  never 
been  satisfied,  and  by  the  certificate  of  the  Hon.  T.  H.  Benton  that 
the  statement  of  Evans  and  Milburn  were  entitled  to  ^^fuU  faith  and 
credit."  In  1838  application  was  made  to  Congress  by  the  sureties 
of  E.  T.  Langham  (the  officer  under  whom  the  services  were  rendered) 
for  the  passage  of  an  act  for  their  relief  upon  the  allegation  that  large 
payments  had  been  made,  as  could  be  sufficiently  shown,  where  no 
vouchers  had  been  taken  by  the  surveyor  general. 

To  sustain  this  allegation  they  relied  upon  the  affidavit  of  Wm. 
Milburn,  which,  among  other  things,  sets  forth  that  the  salaries  of  the 
clerks  in  Langham' s  office  were  generally  paid  at  the  close  of  the 
quarter,  and  that  he  supposed  Evans  had  been  paid  in  full  for  his 
services,  as  sixteen  months  had  elapsed  since  Langham  had  left  the 
office,  and  no  claim  had  been  made  by  Evans  for  arrearages  of  salary. 

Congress  accordingly  passed  an  act  on  the  16th  of  Februar}',  1839, 
authorizing  the  accounting  officers  to  adjust  *'the  amount  to  be  paid 
on  the  surety  bond  according  to  equity  and  justice,  and  upon  such 
evidence  as  they  may  be  able  to  produce,  which  will  satisfy  such 
officers  as  to  the  credits  which  ought  to  be  allowed." 

In  the  suit  against  Langham^ s  sureties  they  claimed  a  credit  for 
$800,  now  alleged  by  Evans  never  to  have  been  paid,  but  there  is  no 
direct  evidence  that  that  credit  was  allowed.  It  is,  however,  under- 
stood that  the  court  instructed  the  jury  *'that  it  is  to  be  presumed 
every  person  who  has  been  engaged  in  the  public  service  has  received 
the  compensation  allowed  by  law  until  the  contrary  shall  be  made  to 
appear." 

The  suit  resulted  in  the  reduction  of  Langham' s  indebtedness  from 
about  $75,000  to  $10,796  36,  and  judgment  was  rendered  accordingly 
in  1839.  This  judgment  has  now  been  satisfied.  Every  eflFort  has 
been  made  to  ascertain  whether  the  $800,  claimed  by  Evans,  formed 
a  part  of  the  credit  allowed  by  the  court.     The  surveyor  general  at 
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St.  Louis,  on  the  6th  of  May,  1850,  reported  in  favor  of  Mr.  Evans's 
claim,  and  forwarded  a  copy  of  a  letter  received  by  him  from  Mr. 
Milburn,  explaining  the  apparent  discrepancy  between  his  statements 
of  1838  and  1850;  and  again  on  the  28th  of  November  last,  in  answer 
to  further  inquiries  from  this  office,  he  reported  in  favor  of  the  claim, 
and  enclosed  what  purports  to  be  a  copy  of  a  memorandum  of  credits 
allowed  by  the  court  in  which  this  item  of  $800  is  not  included. 

Under  these  circumstances,  the  case  is  respectfully  submitted  for 
your  consideration,  and  for  such  action  thereon  as  in  your  judgment 
it  may  demand. 

The  papers  in  the  case  are  also  herewith  laid  before  you. 

Very  respectfully,  your  obedient  servant, 

J.  BUTTERPIELD,  Commissswner. 

Hon.  E.  Whittlesey, 

First  Comptroller  of  the  Treasury. 


Solicitor  of  the  Treasury  to  the  Deputy  Solicitor  of  the  Court  of  Clainut. 

Office  of  the  Solicitob  of  the  Treasubt, 

April  14,  1859. 

Sir:  I  received,  this  morning,  your  letter  of  the  13th  instant, 
stating  that  among  the  credits  claimed  by  the  defence  in  the  suit  oif 
the  United  States  ve.  Elias  T.  Langham,  late  surveyor  general,  were 
four  items  of  $200  each,  being  the  quarterly  pay  of  A.  H.  Evans, 
esq.,  a  clerk  in  said  defendant's  office,  and  you  call  on  me  to  say 
whether  there  is  anything  in  my  office  to  show  whether  these  credits 
were  allowed  by  the  jury. 

In  reply,  I  will  state  that  I  have  carefully  examined  the  records  and 
files  of  this  office,  and  cannot  find  anything  to  show  positively  that 
the  above  credits  were  allowed  by  the  jury.  I  have  also  referred  to 
a  certified  copy  of  the  record  and  proceedings  in  this  case,  which 
was  furnished  by  the  clerk  of  the  court  in  June,  1839,  and  is  now  on 
file  in  the  Register's  office,  but  from  that  paper  it  appears  that  the 
pleadings  were  of  a  general  character,  and,  in  the  absence  of  a  bill 
of  particulars,  it  would  be  unsafe  for  me  to  say  whether  or  not  the 
items  were  ever  before  the  jury  even.  I  will  add,  as  somewhat  per- 
tinent to  your  inquiry,  that  on  the  8th  of  June,  1842,  the  Commis- 
sioner of  the  General  Land  Office  referred  to  Mr.  Penrose,  then 
Solicitor,  a  note  from  the  Hon.  John  Reynolds,  covering  a  letter 
from  A.  H.  Evans,  making  inquiry  **as  to  the  time  when  the  money 
for  Elias  T.  Langham' s  indebtedness  as  late  surveyor  general  was 
paid,  and  by  whom  it  was  paid."  An  answer  was  returned  to  the 
Hon.  Mr.  Reynolds,  confined  solely  to  the  subject  of  inquiry,  and  that 
letter  from  the  Solicitor  to  Mr.  Reynolds  is  the  only  paper  on  file  in 
my  office  which  points  to  Mr.  Evans  as  being  at  all  interested  in  the 
case  against  Langham.     Mr.  Evans's  letter  was  returned. 

Very  respectfully,  your  obedient  servant, 

JUNIUS  HILLYER,  SdicUor. 

John  D.  McPhbrbon,  Esq., 

Deputy  Solicitor  of  the  Court  of  Claims^  Washington,  D.  C. 
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in  the  court  of  claims. 
Augustus  H.  Eyanb  vs.  The  United  States. 

Brirf  of  tlve  daimant. 

This  case  presents  a  single  question  of  fact.  It  is  admitted  that 
the  claimant  was  a  clerk  in  the  office  of  the  surveyor  general  of 
Illinois  and  Missouri  from  the  1st  April,  1835,  to  3l8t  March,  1836. 
The  point  of  controversy  is,  has  he  been  paid  ? 

It  appears  that  Langham,  the  surveyor  general,  became  a  defaulter 
to  the  government,  and  was  removed  in  1836.  It  also  appears  from 
the  correspondence  that  Evans  and  himself  had  had  some  private 
speculations  together.  Langham  refused  to  present  his  vouchers,  and 
his  sureties  procured  the  passage  of  an  act  of  Congress  authorizing  a 
suit,  and  enabling  them  to  produce  such  evidence  as  would  equitably 
protect  their  rights. ' 

Prom  the  letter  of  the  Commissioner  (p.  4)  it  appears  that  the 
claim  of  Evans  for  payment  was  presented  at  least  as  early  as  De- 
cember 15,  1839. 

The  certificate  of  J.  Gamble,  the  clerk  of  the  court,  (p.  5,)  testifies 
that  in  the  account  filed  in  the  suit  of  the  United  States  against  the 
sureties  of  Langham,  Evans's  claim  was  not  included,  and  that  **no 
receipt  or  voucher  for  the  payment''  of  the  amount  claimed  **was 
filed  with  said  account." 

In  the  report  of  M.  Lewis  Clark,  May  5,  1850,  the  successor  of 
Langham,  to  whom  the  case  had  been  referred,  he  confirms  the  state- 
ment made  in  the  above  certificate,  and  says:  *'It  is  certain  that 
Evans  has  never  received  from  the  United  States  the  $800  claimed 
by  him  for  his  services  as  clerk  for  the  year  ending  March  31,  1836. — 
(pp.  7,  8.) 

Again,  on  November  28,  1850,  he  reports:  **I  therefore  now  state 
I  have  recently  re-examined  this  subject,  Ac,  Ac,  and  find  to  my 
satisfaction  that  Langham  and  his  sureties  did  not  get  credit  for  the 
money  now  claimed  by  Mr.  Evans.'' — (p.  8.) 

The  only  deposition  in  the  case  is  that  of  William  Milburn,  who 
was  the  chief  derk  in  the  office  of  the  surveyor  general  from  April  1, 
1835,  to  March  31,  1836.  He  testifies  as  to  the  service  and  the 
amount  of  the  salary.  That  he  prepared  Langham 's  accounts  for  the 
trial  of  the  suit  above  referred  to.  That  Langham  appeared  in 
court  with  his  vouchers.  That  he  had  no  vouchers  for  Evans's  claim^ 
**  consequently  the  securities  did  not  get  credit  for  this  amount  now 
claimed  by  Evans;"  **the  government  has  therefore  had  the  services 
of  Evans,  but  it  is  not  shown  that  he  has  been  paid  therefor,  and  I 
do  not  believe  that  he  has  been  paid." — (p.  21.) 

Evans  is  therefore  entitled  to  the  amount  of  $800  with  interest 
from  the  time  the  same  was  due. 

P.  PHILLIPS, 
Solicitor  for  Petitioner. 
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in  the  court  of  claims. 
Augustus  H.  Evans  vs.  The  United  States. 

Sciicitor^a  hrief. 

KATERIAL  FACTS  ALLEGED   IN  THE  PETITION. 

1.  That  for  the  three  last  quarters  of  1835  and  first  quarter  of 
1836  he  was  a  clerk  in  the  surveyor  general's  office  at  St.  Louis. 
Missouri,  at  a  salary  of  $800  per  annum. 

This  fact  is  not  disputed. 

2.  That  he  served  during  this  period  of  one  year,  and  finding  he 
could  not  get  his  pay,  he  left  the  surveyor  general's  office. 

The  fact  that  he  served  a  year  without  compensation  is  denied. 

KATEBIAL  FACTS  AS  UNDEBSTOOD   BT  THE  SOLICITOR. 

1.  That  the  plaintiff  was  a  clerk  in  the  office  of  the  surveyor 
general  at  St.  Louis  during  the  three  last  quarters  of  1835  and  the 
first  quarter  of  1 836. 

2.  That  the  plaintiff  has  been  compensated  for  the  services  which 
he  rendered  through  the  surveyor  general,  and  the  amount  thereof 
was  allowed  the  latter  when  the  United  States  sued  him. 

This  transaction  was  twenty-three  years  since,  and  too  long  ago 
for  the  United  States  to  make  now  such  proof  as  they  might  had  the 
transaction  occurred  within  the  last  six  years.  But  there  is  evidence 
in  the  record  that  authorizes  the  conclusion  that  the  plaintiff  was 
paid,  and  that  the  United  States  have  made  compensation  to  the 
person  who  paid  him. 

1.  He  would  not  have  been  likely  to  have  continued  in  the  service 
of  the  surveyor  general  a  whole  year  without  receiving  his  compen- 
sation or  a  portion  thereof.  This  is  certainly  very  much  out  of  the 
usual  course  of  events,  and  has  not  been  attempted  to  be  explained 
by  the  plaintiff. 

2.  There  is  no  evidence  that  he  applied  to  the  then  surveyor  general 
(Langham)  for  his  pay,  or  that  it  was  refused  by  him.  If  it  had  not 
been  paid,  it  would  have  been  natural  to  have  asked  for  it;  and,  if 
not  paid,  to  have  quit  or  complained  to  the  General  Land  Office. 

3.  Although  Langham  was  removed  in  1836,  and  Dunklin  was 
appointed,  plaintiff  did  not  apply  to  the  latter,  as  he  states  in  his 
petition,  for  his  pay,  until  sometime  in  the  year  1837.  It  is  unnatural 
to  suppose  that  the  plaintiff,  if  anything  was  due  him,  would  have 
omitted  to  ask  for  it  through  1835  and  1836,  and  not  to  have  done  so 
until  1837. 

4.  Commissioner  Whitcomb  states:  '*  From  Mr.  Evans's  own  state- 
ment in  his  letter  to  you  (Doctor  Linn)  of  the  15th  of  December  last, 
with  the  papers,  it  appears  that  he  was  connected  with  Langham  in 
a  certain  purchase  of  land,  and  refers  in  general  terms  to  the  memo- 
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randnm  of  an  agreement  between  them,  which,  however,  he  does  not 
furnish  with  the  papers. 

*' On  farther  investigation,  made  at  this  office,  it  appears,  among 
other  payments  claimed  by  the  securities  of  Langham  to  have  been 
made  by  him  as  surveyor  general,  and  for  which  they  ask  credit  in  the 
settlement  of  his  accounts  under  a  special  act  of  Congress  authorizing 
the  settlement  of  accounts  according  to  the  principles  of  equity  and 
justice,  the  salary  of  Mr.  Evans  for  the  whole  period  of  his  present 
account,  and  for  the  two  preceding  quarters,  amounting  in  the  aggre- 
gate to  $1,200,  is  included,  and  their  statement  is  certified  on  the 
16th  of  February,  1838,  by  Mr.  William  Milburn,  who  was  then  the 
principal  clerk  of  the  surveyor  general's  office  at  St.  Louis.  After 
certifying  that  the  salaries  were  generally,  to  his  knowledge,  regularly 
paid  at  the  end  of  the  quarter,  and  that  daring  the  sixteen  months 
since  Mr.  Langham  had  quit  the  office  no  application  had  been  made 
for  arrears,  he  concludes  his  certificate  in  the  following  words:  'I 
know  that  Mr.  Pitts  was  paid,  and  supposed  that  Mr.  Evans  was 
likewise  paid.  No  application  has  been  made  by  him  for  payment 
since  Mr.  Langham  quit  the  oflBce."* — (Record,  p.  4.) 

6.  Commissioner  Butterfield  writes  Colonel  Benton  that  he  encloses 
a  copy  of  a  statement  by  Milburn,  **from  which  it  would  seem  that 
Mr.  Evans's  salary  was  regularly  paid  by  the  surveyor  general 
(Langham)  during  the  entire  period  covered  by  his  services.'' — (Re- 
cord, p.  6.) 

6.  Surveyor  General  Clark  says:  *'Mr.  Langham,  either  before  or 
while  he  was  surveyor  general,  became  in  some  manner  interested  in 
certain  speculations  with  Evans,  either  before  or  during  Evans's 
clerkship,  during  which  time  Langham  claimed  that  Evans  owed 
him  certain  sums  of  money  advanced,  and  therefore  so  considered  and 
reported  in  his  account  the  payment  of  $200  per  quarter  to  Evans 
for  the  time  of  service  claimed,  but  which  debt  being  denied  by 
iEvans,  no  receipt  passed,  and  therefore  no  voucher  accompanied  the 
account." — (Record,  p.  7.) 

7-  Commissioner  John  Wilson  says:  '*Ihave  carefully  examined 
the  additional  evidence  filed  by  you  in  support  of  your  claim  for  a 
salary  as  clerk  in  the  office  of  surveyor  general  of  Illinois  and  Mis- 
souri from  the  1st  of  April,  1835,  to  the  31st  of  March,  1836,  and  do 
not  find  anything  therein  to  take  it  out  of  the  principles  laid  down 
in  the  report  of  the  First  Comptroller  of  the  Treasury  thereon  of  the 
19th  of  March,  1851,  ■  and  cannot  therefore  allow  it." — (Record, 
p.  10.) 

8.  In  1838  William  Milburn  made  out  a  table  showing  payments 
made  to  clerks  in  the  surveyor  general's  office  in  1834,  1835,  and 
1836,  in  which  he  shows  that  the  plaintiff  was  paid  his  salary  for  the 
last  quarter  of  1834,  the  whole  of  1835,  and  the  first  quarter  of  1836. — 
(Record,  p.  17.) 

Mr.  Whittlesey  says  in  relation  to  this :  *  *  To  the  truth  and  accu- 
racy of  the  statement  in  exhibit  B,  Mr.  Milburn  made  oath  on  the 
J2th  of  December,  1838."— (Record,  p.  12.) 

9.  That  the  amount  now  claimed  by  the  plaintiff  was  submitted  to 
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the  jury  on  the  trial  of  the  case  of  The  United  States  vs.  Langham 
and  his  sureties,  and  allowed  on  that  trial  as  a  set-off.  That  suit 
was  instituted  for  $77,809  06  advanced,  and  credits  were  allowed,  so 
that  the  verdict  was  only  $10,796  36. — (Record,  p.  16.) 

Referring  to  that  trial,  Mr.  Whittlesey  says: 

**  At  the  April  term  of  the  circuit  court  of  the  United  States  for 
the  district  of  Missouri,  1839,  the  said  cause  of  The  United  States  r«« 
Elias  T.  Langham  came  on  for  trial,  and,  in  view  of  the  act  aforesaid, 
it  was  agreed  between  the  district  attorney  of  the  United  States  and 
the  said  Elias  T.  Langham  and  his  sureties  that  the  suit  of  The 
United  States  vs,  Elias  T.  Langham  should  be  first  tried  on  the  prin- 
ciples of  equity  prescribed  to  the  accounting  officers  of  the  treasury 
when  settling  with  said  Langham' s  securities,  and  that  no  objection 
should  be  made  to  any  voucher  because  it  had  not  been  presented  to 
the  treasury  and  disallowed ;  and  that  for  the  amount  of  the  verdict 
against  the  principal,  Langham.  judgment  should  be  rendered  against 
his  securities,  Graham  and  O' Fallon,  if  the  court  should  decide  they 
were  liable.  A  part  of  the  agreement  so  made  was,  that  the  court 
should  exercise  the  powers  and  discretion  that  could  have  been  exer- 
cised by  the  officers  of  the  treasury  when  settling  with  said  sureties 
under  said  act  of  Congress.  The  court  assented  to  said  agreement, 
and  under  the  influence  thereof  the  cause  was  tried.  All  the  items 
of  credit  submitted  to  the  jury  and  excepted  to,  were,  in  the  opinion 
of  the  court,  proper  evidence  for  their  consideration  on  the  principles 
of  the  act  of  Congress,  and  might  be  allowed  on  the  principles  of 
justice  and  equity,  although,  on  strict  principles  of  law  and  account- 
ability, they  might  not  have  formed  proper  items  of  credit. 

*'The  case  being  submitted  to  the  jury,  a  verdict  was  found  for  the 
plaintiffs  for  $10,796  36,  and  the  court  thereupon  entered  judgment 
in  favor  of  the  United  States  against  the  said  Elias  T.  Langham  as 
principal,  and  the  said  Richard  Graham  and  James  O' Fallon  as 
sureties,  for  the  amount  of  said  verdict.  It  appears  from  the  papers 
that  the  question  whether  Mr.  Langham  had  paid  his  clerks  was 
submitted  to  the  jury  and  passed  upon  by  them." — (Record,  pp- 
12,  i;^.) 

10.  Mr.  Whittlesey  further  remarks: 

*'Mr.  Clark  states  *that  Mr.  Langham,  either  before  or  while  he 
was  surveyor  general,  became  in  some  manner  interested  in  certain 
speculations  with  Mr.  Evans,  either  before  or  during  Mr.  Evans*  s 
clerkship,  during  which  time  Langham  claimed  that  Evans  owed  him 
certain  sums  of  money  advanced,  and  therefore  so  considered  and 
reported  in  his  last  account  the  payment  of  $200  per  quarter  to  Evans 
for  the  time  of  service  claimed,  but  which  debt  being  denied  by  Evans, 
no  receipt  passed,  and  therefore  no  voucher  accompanied  the  account 
of  Langham;  but  this  was  their  private  business,  and  I  think  had 
nothing  to  do  with  this  office.'  This  is  a  very  important  explanation, 
and  if  any  doubt  existed  in  my  mind  it  would  be  removed  by  it.  It 
shows  why  Mr.  Evans  made  no  demand  for  his  pay  during  the  time 
Mr.  Langham  was  in  office.  Such  was  the  understanding  of  Mr. 
Langham  and  his  clerk  with  each  other  that  the  service  of  the  clerk 
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was  to  be  acconnted  for  in  his  business  transactions  with  the  head  of 
the  office.  It  is  inconsistent  with  usage  and  against  reason  to  suppose 
a  clerk  remained  a  year  without  his  pay  unless  it  was  in  some  way 
arranged.  If  payment  is  withheld  a  quarter,  a  complaint  follows 
immediately,  and  no  charge  can  be  more  effective  and  sure  to  produce 
a  removal  of  an  officer  thus  guilty  of  a  breach  of  trust.  If  Mr. 
Evans  had  an  understanding  with  Mr.  Langham,  or  if  he  stood  by 
and  did  not  assert  his  rights  at  the  time,  and  hazarded  the  interests 
of  the  United  States  by  his  silence,  he  has  no  legal  claim  for  the 
money  he  asks  the  United  States  to  pay  him.  That  he  either  received 
the  money  or  had  an  arrangement  with  Mr.  Langham,  is,  I  think, 
fully  established." — (Record,  p.  15.) 

The  evidence  of  Milburn,  given  twenty  years  afterwards,  cannot 
shake  these  facts.  It  is  mainly  argumentative,  and  some  of  it  states 
what  he  could  not  possibly  have  known. 

The  above  are  the  facts  as  shown  in  the  record.  There  are  no 
questions  of  law  in  the  case  which  can  be  the  subject  of  controversy. 

R.  H.  GILLET,  SdicUor. 

Dated  November  6,  1859. 


IN  THE  COURT  OP  CLAIMS. 

NovEMBEB  28,  A.  D.  1859. 
Augustus  H.  Evans  vs.  The  United  States, 

ScARBURGH,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner,  during  the  last  three  quarters  of  1835  and  the  first 
quarter  of  1836,  was  a  clerk  in  the  surveyor  general's  office  at  St. 
Louis,  Missouri,  at  a  salary  of  |800  a  year.  He  now  claims  his  salary 
for  those  quarters,  amounting  to  the  sum  of  |800,  with  interest. 

Elias  T.  Langham  was  at  that  time  the  surveyor  general,  but  was 
removed  sometime  in  the  year  1836,  and  Daniel  Dunklin  was 
appointed  in  his  place. 

The  petitioner  alleges  that,  finding  at  the  close  of  the  year  ending 
on  the  Slst  day  of  March,  A.  D.  1836,  he  could  not  get  his  pay,  he 
left  the  office.  He  also  alleges  that  sometime  in  the  year  1837  he 
applied  at  the  office  of  the  surveyor  general  for  the  payment  of  the 
amount  due  him  for  his  salary,  but  was  told  that  the  estimates  for  the 
arrearages  due  the  clerks  under  Langham  had  been  returned  to  the 
Commissioner  of  the  General  Land  Office,  and  that  the  surveyor  general 
had  nothing  more  to  do  with  the  business.  But  of  these  two  allega- 
tions, except  as  to  the  fact  that  the  petitioner  ceased  to  be  clerk  after 
the  3l8t  day  of  March,  A.  D.  1836,  there  is  no  proof. 

Early  in  the  year  1840  the  petitioner  applied  to  the  Commissioner 
of  the  Land  Office  for  the  payment  of  the  amount  now  claimed  by  him, 
but  his  application  was  rejected. 
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In  the  meaDtime,  Elias  T.  Langham  having  proved  a  defanlter, 
suits  had  been  instituted  by  the  United  States  against  him,  and  also 
against  his  sureties,  in  the  circuit  court  of  the  United  States  for 
Missouri.  The  first  suit  was  tried  at  the  April  term  of  the  court  in 
the  year  1839,  and  a  verdict  and  judgment  were  obtained  against  the 
defendant  for  $10,796  36. 

On  the  16th  of  the  preceding  February  Congress  passed  the 
following  act:  ^^That  it  shall  and  may  be  lawful  for  Richard  Graham 
and  John  0' Fallon  and  others,  securities  of  Elias  T.  Langham,  late 
surveyor  of  public  lands  for  the  States  of  Missouri  and  Illinois,  to 
settle  the  accounts  of  the  said  Elias  T.  Langham  before  the  proper 
accounting  oflBcers  of  the  Treasury  Department;  and  the  said  officers 
shall  be,  and  they  hereby  are,  authorized  to  adjust  with  the  securities 
of  said  Langham  the  amount  to  be  paid  on  the  surety  bond  according 
to  equity  and  justice,  and  upon  such  evidence  as  they  may  be  able 
to  produce,  which  will  satisfy  such  officers  as  to  the  credits  wliich 
ought  to  be  allowed;  and  that,  in  the  meantime,  without  releasing 
said  securities,  the  suit  against  them  be  suspended:  Provided,  They 
immediately  commence  the  settlement  of  said  accounts,  and  continue 
the  settlement  thereof  until  the  same  may  be  completed,  without 
any  unnecessary  or  unreasonable  delay." — (6  Stat,  at  L.,  p.  751, 
ch.  29.) 

Whilst  the  application  for  this  act  of  Congress  was  pending, 
William  Milburn  made  a  statement  showing  the  amount  paid  by 
Langham  **  on  account  of  clerks'  salaries  since  the  30th  September, 
1834."  In  this  statement  the  petitioner  is  put  down  as  having  re- 
ceived his  salary  for  the  4th  quarter  of  1834,  each  of  the  quarters  in 
1835,  and  the  first  quarter  of  1836;  and  Milburn  appends  to  it  the 
following  certificate,  dated  February  16,  A.  D.  1838:  "The  above  is 
a  correct  list  of  the  clerks  employed  in  this  office,  and  the  rates  at 
which  they  were  engaged,  during  the  year  1835  and  the  fourth  quar- 
ter of  1834,  (Mr.  Richlicky  having  quit  at  the  end  of  the  third  quarter 
of  1835.)  Their  salaries  were  generally,  to  my  knowledge,  regularly 
paid  at  the  end  of  the  quarter,  and  it  has  now  been  more  than  IG 
months  since  Mr.  Langham  quit  the  office,  and  no  application  has 
been  made  for  arrearages;  the  inference,  therefore,  is,  they  have  all 
been  paid.  The  column  for  the  first  quarter  of  1836  embraces  all  the 
clerks  then  employed,  except  Henry  Kayser,  who  commenced  on  the 
1st  February,  and  received  no  part  of  his  pay  from  Mr.  Langham. 
It  will  be  seen  by  Governor  Dunklin's  salary  account,  transmitted  to 
the  General  Land  Office,  that  Messrs.  Sprig,  Warnock,  Garland,  and 
McNair,  each  credit  Mr.  Langham  with  the  amounts  set  down  to  them 
respectively  in  the  column  of  1836.  Mr.  A.  H.  Evans  and  Mr.  Pitts 
quit  the  office  at  the  end  of  that  quarter.  I  know  that  Mr.  Pitts  was 
paid,  and  suppose  that  Mr.  Evans  was  likewise  paid;  no  application 
has  been  made  by  him  for  payment  since  Mr.  Langham  quit  the 
office.''     Milburn  was  the  chief  clerk  of  the  surveyor's  office. 

On  the  18th  day  of  March,  A.  D.  1850,  Milburn  certified  *'that 
when  Daniel  Dunklin  entered  on  the  duties  of  the  office  in  1836,  he 
paid  oflF  the  arrearages  of  salary  to  all  of  the  clerks  but  Mr.  Evans, 


/ 


AUGUSTUS  H.  EVANS.  29 


and  that  he  declined  paying  Mr.  Evans  because  he  did  not  present 
his  account  until  after  he,  the  said  Dunklin,  had  sent  off  his  estimate 
of  back  pay  due  the  clerks.  I  thought  at  the  time  that  Governor 
Dunklin  was  wrong,  and  I  think  so  still.  Evans  rendered  the  ser- 
vices, and  ought  to  be  paid.'' 

The  Comptroller,  in  his  report  of  May  19,  A.  D.  1851,  states  as 
follows:  **  At  the  April  term  of  the  circuit  court  of  the  United  States 
for  the  district  of  Missouri,  1839,  the  said  cause  of  The  United  States 
V8,  Elias  T.  Langham  came  on  for  trial,  and,  in  view  of  the  act  afore- 
said, it  was  agreed  between  the  district  attorney  of  the  United  States 
and  the  said  Elias  T.  Langham  and  his  sureties,  that  the  suit  of  The 
United  States  vs.  Elias  T.  Langham  should  be  first  tried  on  the  prin- 
ciples of  equity  prescribed  to  the  accounting  officers  of  the  Treasury 
when  settling  with  the  said  Langham' s  securities,  and  that  no  objec- 
tion should  be  made  to  any  voucher  because  it  had  not  been  presented 
to  the  treasury  and  disallowed ;  and  that  for  the  amount  of  the  verdict 
against  the  principal,  Langham.  judgment  should  be  rendered  against 
his  securities,  Graham  and  0' Fallon,  if  the  court  should  decide  they 
were  liable.  A  part  of  the  agreement  so  made  was,  that  the  court 
should  exercise  the  powers  and  discretion  that  could  have  been  exer- 
cised by  the  officers  of  the  treasury  when  settling  with  said  sureties 
tinder  said  act  of  Congress.  The  court  assented  to  said  agreement, 
and  under  the  influence  thereof  the  cause  was  tried.  All  the  items 
of  credit  submitted  to  the  jury  and  excepted  to  were,  in  the  opinion 
of  the  court,  proper  evidence  for  their  consideration  on  the  princi- 
ples of  the  act  of  Congress,  and  might  be  allowed  on  the  principles 
of  justice  and  equity,  although,  on  strict  principles  of  law  and  ac- 
countability, they  might  not  have  formed  proper  items  of  credit." 
The  Comptroller  reported  against  the  claim  on  the  ground  that  it  is 
to  be  presumed  that  it  has  been  paid,  and  that  it  was  allowed  the 
defendant  on  the  trial  of  the  case  to  which  he  refers.  He  omits  alto- 
gether to  notice  that  the  petitioner  was  pressing  his  claim  before  the 
General  Land  Office  early  in  the  year  1840.  On  the  contrary,  he 
expresses  the  opinion  that  the  proof  is  not  satisfactory  to  him  that, 
before  the  5th  of  April,  A.  D.,  1850,  the  petitioner  contended  that 
his  salary  was  not  paid  by  Langham. 

The  Comptroller,  moreover,  in  the  report  just  referred  to,  says: 
'*He  (the  petitioner)  was  a  competent  witness  in  the  suit,  and  if  he 
did  not  make  known  his  claim  then,  in  my  opinion,  he  should  sustain 
his  demand  by  proof  so  positive  as  to  leave  no  doubt  in  the  matter." 
It  may  not  be  improper  here  to  remark  that  whether  the  petitioner 
should  have  been  called  as  a  witness  in  the  case  referred  to  did  not 
depend  on  himself.  If  he  had  not  been  paid,  then  the  defendant 
would  not  call  him;  and  if  such  was  the  fact,  and  the  United  States 
did  not  call  him  to  prove  it,  and  thereby  lost  the  benefit  of  this  fact, 
the  fault  was  theirs,  not  his.  He  had  no  right  to  be  heard  in  that 
case.  It  was  emphatically,  as  to  him,  res  inter  alios  acta.  If,  on  the 
other  hand,  he  had  been  paid,  then  the  probability  is  that  the  defend- 
ant would  have  called  him.  He  would  not  only  have  been  a  compe- 
tent but  an  entirely  reliable  witness  to  prove  this  fact  ^  for  whilst  he 
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would  have  charged  the  United  States  in  favor  of  the  defendant,  he 
woald  have  discharged  both  them  and  him  from  any  claim  by  himself^ 
The  fact  that  he  was  not  called  by  the  defence,  is,  in  onr  judgment, 
a  pregnant  circumstance  in  his  favor. 

But  the  deposition  of  Milburn  has  been  taken  and  is  on  file  in  this 
case.  He  testifies,  among  other  things,  to  the  following:  **  Shortly 
after  Dunklin  had  entered  on  the  discharge  of  the  duties  of  the  oflBce, 
I,  as  chief  clerk,  made  out  for  him  a  statement  of  all  claims  which  I 
knew  to  be  due  by  the  office.  This  statement  was  transmitted  to  the 
General  Land  Office  by  Dunklin,  and  he  was  authorized  to  pay  the 
same,  which  he  accordingly  did.  Mr.  Evans  having  been  out  of  the 
office,  as  clerk,  for  more  than  six  months  when  this  statement  of  ar- 
rearages was  made  out,  and  he  not  having  applied  to  Dunklin  for 
pay,  I  supposed  Langham,  in  his  irregular  way  of  doing  business, 
nad  settled  with  him  in  their  well  known  extensive  private  trans- 
actions, and  therefore  I  did  not  estimate  any  arrearage  as  due  to  him. 
At  the  expiration  of  Langhtm's  term  of  service,  in  1836,  he  was  a 
defaulter  to  the  government  in  an  apparently  large  amount,  and  he 
perversely  kept  his  vouchers  from  inspection  of  his  securities,  and 
refused  to  transmit  them  with  his  accounts  to  the  General  Land  Office 
for  allowance  and  settlement.  The  securities  of  Langham  became 
alarmed  at  this  condition  of  affairs,  and  in  their  behalf  the  late  Judge 
Robert  Walsh  applied  to  me  for  information  on  this  subject,  present- 
ing to  me  at  the  same  time  the  statement  of  Langham' s  accounts  from 
the  proper  officers  of  the  Treasury  Department. 

**In  compliance  with  this  request  and  application  of  Langham's 
securities,  I  made  for  them  a  statement  of  the  payments  which  I  could 
prove  by  the  files  and  records  of  the  office  that  he  had  made  since 
the  last  transmission  of  his  accounts  to  the  General  Land  Office. 
This  statement  was  dated  February  16,  1838,  and  did  not  include  the 
payment  of  the  salary  now  claimed  by  Evans  as  certain  and  of  my 
own  knowledge,  but  only  suppositiously. 

**If  Mr.  Evans  applied  to  Dunklin  for  his  pay  in  1837,  as  he  now 
says  he  did,  I  knew  nothing  of  it  at  the  time  of  making  the  aforesaid 
statement  of  the  16th  of  February,  1838. 

*  *  Upon  the  strength  of  this  statement  by  me  of  payments  made  by 
Langham,  his  securities  obtained  an  act  of  Congress,  which,  if  my 
recollection  serves  me  rightly,  authorized  that  the  suit  against  them, 
as  Langham' s  securities,  be  conducted  upon  the  principles  of  justice 
and  equity;  which,  if  Langham  still  withheld  his  vouchers,  would 
give  them  credit  for  all  payments  that  could  be  proven  to  have  been 
rightly  and  legally  made  by  Langham.  Accordingly,  when  the  day 
of  trial  approached,  I  was  ready  with  the  required  files  and  records 
of  the  office  to  prove  all  the  payments  which  1  had  said  in  the  afore- 
said statement  of  the  16th  of  February,  1838,  had  been  made  by 
Langham;  but  I  could  not  have  proven  the  payment  to  Evans  of  the 
sum  now  claimed  by  him,  for  I  did  not  know  it.  I  had,  in  my  state- 
ment of  the  16th  of  February,  1838,  only  said  that  I  supposed  it  had 
been  made. 

* '  When  the  trial  came  on,  Langham  appeared  in  court  with  his 
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vouchers,  which,  I  believe,  corresponded  and  agreed  in  every  par- 
ticular with  the  aforesaid  statement  which  I  had  given  his  securities, 
except  as  to  the  payment  which  I  had  supposed  he  had  made  to  said 
Evans  as  his  salary  as  clerk  for  the  year  ending  March  31,  1836. 

**Langham  had  no  voucher  for  this  payment,  consequently  his 
securities  did  not  get  credit  for  this  amount  which  is  now  claimed  by 
Evans;  and  as  the  United  States  do  not  claim  to  have  paid  it  in  any 
other  way,  the  government  has  therefore  had  the  services  of  Evans, 
but  it  is  not  shown  that  he  has  received  pay  therefor,  and  I  do  not 
believe  that  he  has. 

•*  After  I  had  made  the  before-named  statement  of  the  16th  of  Feb- 
ruary, 1838,  Evans  did  apply  to  Dunklin  for  the  pay  now  claimed, 
but  Dunklin  declined  acting  at  all  in  the  matter,  which  I  then  thought 
was  wrong.  I  made  proper  inquiry  at  that  time  and  became  satisfied 
that  Langham  had  not  paid  Evans,  and  I  have  since  given  Evans  a 
statement  to  that  effect,  dated  the  18th  of  March,  1850." 

This  evidence,  it  seems  to  us,  removes  every  diflSculty.  It  shows 
that  Langham,  at  the  trial  of  the  suit  referred  to,  had  vouchers  for 
every  item  named  in  the  statement  which  had  been  made  by  the  wit- 
ness, except  for  the  amount  now  claimed  by  the  petitioner,  and  that 
the  sureties  of  Langham  did  not  at  that  trial  receive  credit  for  that 
amount.  We  see  no  cause  to  discredit  this  evidence  ;  and  taking  it 
to  be  true,  the  conclusion  necessarily  follows  that  the  petitioner  has 
not  received  the  amount  now  claimed  by  him. 

If  the  memorandum  referred  to  by  M.  Lewis  Clark,  surveyor  gen- 
eral, in  his  report  of  November  28,  A.  D.  1850,  were  admissible  in 
evidence,  it  would  be  strongly  corroborative  of  Milburn's  testimony. 
It  there  appears  that  the  credits  considered  by  the  jury  amounted  to 
the  sum  of  $68,796  07,  exclusive  of  the  amount  now  claimed  by  the 
petitioner,  whilst  the  advances  by  the  United  States  were  |7 7, 809  06, 
making  a  difference  against  the  defendant  of  |9,012  99.  But  the 
verdict  was  for  $10,996  38,  which  shows  that  the  jury  did  not  allow 
the  whole  amount  of  the  credits  included  in  the  sum  of  $68,796  07. 
If  they  had  allowed  the  whole  amount  of  these  credits,  and  also  the 
sum  now  claimed  by  the  petitioner,  the  verdict  (with  interest  calcu- 
lated for  the  time  suggested  by  the  Comptroller  in  his  report  of  May 
19,  A.  D.  1851)  would  have  been  for  $8,881  44,  viz  :  for  $8,210  99 
principal,  and  $670  55  interest.  The  just  inference  from  all  which 
would  be,  that  the  defendant,  Langham,  in  the  case  referred  to,  did 
not  obtain  credit  for  the  amount  now  claimed  by  the  petitioner. 

We  think  it,  too,  worthy  of  observation,  that  it  does  not  appear 
that  Langham  ever  pretended  that  he  had  paid  the  petitioner  the  sum 
which  he  now  claims. 

Our  opinion  is,  that  the  petitioner  is  entitled  to  relief.  We  shall 
report  to  Congress  a  bill  in  his  favor  for  the  sum  of  eight  hundred 
dollars. 
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[To  accompany  Bill  H.  B.  C.  C.  95.] 


February  11,  1860. 


The  Court  op  Claims  submitted  the  following 

REPORT, 

Which,  together  with  the  accompanying  bill,  was  referred  to  the  Com- 
mittee of  Claims. 

To  the  Jionoralie  the  Senate  and  House  of  Bepre^entatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JAMES  CROOKS  vs.   THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Original  documentary  evidence  filed  in  the  case,  transmitted  to 
the  House  of  Representatives. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 

5.  Opinion  of  the  Court,  ordering  a  bill  to  be  reported  allowing 
claimant  the  sum  of  $183  50. 

6.  Opinion  of  Judge  Scarburgh,  dissenting  in  respect  to  the  amount 
of  damages  allowed. 

7.  Bill  allowing  the  claimant  $183  50. 

Other  papers,  received  from  the  House  of  Representatives  under 
the  resolution  of  the  21st  of  February,  1856,  not  used  on  the  trial  of 
the  case  in  the  Court  of  Claims,  are  returned  to  that  House  in  a 
separate  envelope. 

By  order  of  the  Court  of  Claims. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
vt    a  ^    ^^^^  ^^  ®^^^  court,  at  Washington,  this  fifth  day  of  Decem- 
'-^-  ^-J    ber,  A.  D.  1859. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 
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TO  THE  COURT  OF  CLAIMS. 

The  petition  of  the  undersigned,  a  citizen  of  Canada  West,  and 
now  and  by  birth  a  subject  of  the  Queen  of  Great  Britain,  and  now  a 
resident  of  West  Flamborough,  in  said  Canada  West,  respectfully 
represents: 

That  this  claimant  and  his  brother  William  Crooks,  now  deceased, 
were  joint  owners  of  the  schooner  Lord  Nelson,  on  the  fifth  day  of 
June,  1812,  and  prior  thereto,  which  vessel  was  built  at  Niagara, 
Canada  West,  and  that  on  the  fifth  day  of  June,  1812,  such  schooner 
then  and  there  being,  and  navigating  the  waters  of  Lake  Ontario, 
and  there  being  the  joint  property  of  the  said  William  Crooks 
and  this  claimant,  was  seized  without  any  just  or  legal  cause  by  the 
United  States  armed  brig  Oneida,  commanded  by  Lieutenant  Woolsey, 
of  the  navy  of  the  United  States,  was  by  him  carried  into  Sackett's 
Harbor,  where  she  was  libelled  in  the  district  of  the  circuit  court  of 
the  United  States  in  New  York,  at  the  August  term,  1812.  An  inter- 
locutory decree  was  made  by  the  court,  directing  the  sale  of  the 
vessel  and  cargo,  and  that  the  avails  of  the  sale  be  brought  into  court 
to  abide  the  event  of  the  suit,  as  this  petitioner  is  informed  and 
believes. 

The  Lord  Nelson  was  sold  accordingly  and  purchased  by  Lieutenant 
Woolsey,  on  behalf  of  the  United  States,  was  taken  into  the  public 
service,  armed  and  used  against  the  government  of  Great  Britain, 
and  while  in  such  service  was  wholly  lost. 

By  the  returns  of  the  marshal  who  conducted  the  sale,  the  vessel 
was  sold  for  $2,999  25,  and  the  cargo  at  $1,972  10.  Subsequently 
the  district  of  New  York  was  divided  into  the  northern  and  southern 
district,  and  this  suit  was  transferred  to  the  northern  district,  and  at 
the  July  term,  1817,  the  said  court  in  the  northern  district  made  in 
substance  the  following  decree : 

*  *  Having  fully  heard  the  parties  upon  the  libel  and  claim  in  this 
cause,  the  court  was  of  opinion  that  the  *Iiord  Nelson,'  with  her 
tackle,  apparel,  and  furniture,  ought  to  be  restored  to  the  claimants, 
which  the  court  would  now  cause  to  be  done  had  not  the  said  schooner 
been  otherwise  disposed  of  by  a  former  decree  of  this  court,  (interlo- 
cutory,) which  directed  a  sale  of  the  said  schooner,  her  tackle,  ap- 
parel, and  furniture,  and  the  proceeds  to  be  brought  into  this  court 
to  abide  its  final  order  and  direction  upon  a  final  decree  in  the  cause. 
And  there,  upon  the  hearing  aforesaid,  the  court  proceeding  to  give 
such  further  decree,  did  further  adjudge,  order,  and  decree  that  the 
proceeds  of  the  sale  of  said  schooner,  as  had  been  brought  into  the 
said  court  upon  the  sale  and  order  of  this  court  aforesaid,  be  paid 
over  to  the  claimants  in  this  cause,  his  or  their  agent  or  attorney 
duly  constituted  for  the  purpose.'' 

Your  petitioner  further  shows  that  after  the  making  of  such  decree, 
the  court  gave  an  order  on  the  clerk  of  the  court  in  the  southern  dis- 
trict for  the  payment  of  money  arising  from  the  sales  of  said  schooner 
and  cargo,  but  no  money  was  paid  on  the  order,  and  it  was  alleged, 
and  your  petitioner  supposes  truly,  that  Theron  Rudd,  the  clerk  with 
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whom  the  money  was  deposited,  became  a  bankrupt  and  a  defaulter 
in  a  large  amount. 

Immediately  after  the  war  of  1812  closed,  the  said  William  Crooks 
repaired  to  Washington  and  preferred  a  claim  for  damages  arising 
from  such  capture.  Great  delay  occurred  on  the  part  of  the  govern- 
ment of  the  United  States  in  the  prosecution  of  such  libel  suit,  and 
much  negotiation  between  the  governments  of  the  United  States  and 
Great  Britain  was  had,  but  without  any  definite  result.  The  President 
of  the  United  States,  by  message  of  the  3d  of  February,  1819,  recom- 
mended to  the  attention  of  Congress  the  claim  to  indemnity  of  the 
petitioner  and  the  said  William  Crooks.  On  the  11th  of  February, 
1819,  the  Committee  on  Claims  in  the  Senate  reported  a  bill  for  their 
relief,  which  was  subsequently  referred  to  the  Committee  on  Finance, 
who  reported  an  amendment  and  engrafted  upon  the  annual  appro- 
priation bill  a  provision  for  the  payment  of  the  claimants;  but  this 
subsequently  was  lost  by  a  non-concurrence  on  the  part  of  the  House, 
on  the  ground  '*that  the  circumstances  of  the  case  had  not  been 
investigated  by  a  committee  of  the  House,"  &c. 

On  the  29th  May,  1834,  the  claimants  presented  a  petition  to  Congress 
for  relief  and  indemnity,  and  on  the  24th  June.  1836,  Mr.  E.  Whittle* 
sey,  from  the  Committee  on  Claims,  to  whom  had  been  referred  the 
said  petition,  made  a  report,  in  which  among  other  things  it  is  said : 
*'The  committee  entertain  the  opinion  that  the  petitioners  are  entitled 
to  relief.  This  government  has  at  all  times  iQaintained  that  foreign 
governments  are  liable  to  losses  sustained  by  our  citizens  by  illegal 
captures.  There  is  no  pretence  in  this  case  that  the  capture  was  legal. 
The  decree  of  the  court  put  that  question  at  rest.  In  the  case  under 
investigation  the  committee  think  the  petitioners  should  be  paid  the 
value  of  their  vessel  at  the  time  the  capture  was  made." 

The  committee  also  reported  the  following  resolution: 

Hesolved.  That  the  petition  and  papers  of  James  Crooks  and  Wil- 
liam Crooks  be  referred  to  the  Secretary  of  the  Navy,  to  ascertain 
(on  giving  notice  to  the  said  James  and  William  Crooks,  or  to  their 
agent,  of  the  time  and  place  of  taking  testimony)  the  value  of  the 
vessel  called  the  Lord  Nelson,  captured  by  Lieutenaat  Woolsey  on 
Lake  Ontario,  on  the  5th  of  June,  1812,  at  the  time  of  said  capture, 
and  the  cargo  then  on  said  vessel;  and  that  he  report  the  same  to  the 
next  session  of  Congress. 

Which  resolution  was  adopted  by  the  House. 

On  the  11th  February,  1837,  Mahlon  Dickinson,  then  Secretary  of 
the  Navy,  made  a  report  to  the  House  of  Representatives,  in  which, 
among  other  things,  he  says:  **I  have  now  the. honor  to  transmit  the 
depositions  taken  in  the  case,  numbered  from  1  to  7,  together  with 
the  papers  and  exhibits  thereto  annexed,  marked  A,  B,  C,  D,  E,  F, 
G,  H,  I,  K,  L,  0.  From  a  careful  examination  of  the  evidence 
contained  in  these  papers,  I  am  of  opinion  that  the  value  of  the  Lord 
Nelson,  at  the  time  of  her  capture,  may  be  estimated  at  •  •  •  $5, 000  00 
And  the  value  of  her  cargo  at 2,943  76 

Total  value  of  vessel  and  cargo  at » » .  . » 7,943  76 
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On  the  22d  February,  1837,  Mr.  E.  Whittlesey,  from  the  Committee 
of  Claims,  again  made  a  report  in  this  case,  in  which,  among  other 
things,  they  say:  **In  this  case,  a  majority  of  the  committee  think 
and  direct  the  chairman  to  report  that  interest  be  allowed  from  the 
time  of  the  capture  until  the  passage  of  the  act  appropriating  the 
money.  They  consider  the  seizure  was  without  any  semblance  of 
justification,  and  inasmuch  as  the  petitioners  had  pressed  their  claim 
from  the  time  of  the  seizure  to  February,  1819,  either  before  the 
courts,  on  the  libel,  or  to  the  Executive  through  the  British  legation; 
and  inasmuch  as  the  Executive  and  the  Senate  recognized  the  claim 
in  1819,  and  the  House  of  Representatives  did  not  decide  against  it, 
and  it  was  obligatory  on  the  government  of  the  United  States  to  have 
resumed  the  consideration  of  the  subject  without  further  application 
by  the  British  government;  that,  in  fact,  the  case  was  one  of  national 
concern,  and  should  have  been  so  treated  by  the  United  States.'' 

On  the  14th  December,  1837,  a  bill  was  reported  to  the  House 
providing  for  the  payment  of  the  sum  of  {5,000  to  the  said  James 
and  William  Crooks,  with  interest  on  said  sum  iFrom  the  day  of  seizure 
until  the  approval  of  the  act  for  their  relief,  by  the  President,  which 
Avas  read  twice  and  committed  to  the  Committee  of  the  Whole  House 
for  the  next  day. 

On  the  28th  April,  1850,  Mr.  Hubbard,  of  the  Senate,  submitted 
a  report  upon  this  claim,  together  with  a  resolution  that  the  com- 
mittee be  discharged  from  further  consideration  of  this  memorial, 
which  was  adopted. 

The    claimants,  fully   satisfied  of  the  justice  of  their   claim,    and 
believing  it  would  yet  be  recognized  by  the  government  of  the  United 
States,  continued  to  press  the  same,  and  on  the  28th  of  March,  1848, 
Mr.   Thomas,  from  the  Committee  on  Claims  in  the  House,  made  an 
adverse  report;  solely,   it  seems,   upon  the  grounds  that  *' from  the 
decree  entered  in  said  cause,  (the  Lord  Nelson  had  been  libeled  in  the 
United  States  court,)  it  appears  that  said  vessel,  &c.,  were  sold  by 
the  consent  of  the  petitioners,  and  that  the  proceeds  of  the  sale  were, 
by  a  like  consent  of  petitioners,  paid  over  to  the  clerk  of  said  court, 
there  to  abide  the  event  of  the  suit.     This  vessel  and  cargo  were 
sold  under  this  decree  and  the  proceeds  paid  to  said  clerk  under  sjiid 
decree.     That  before  the  final  decree  in  the  case  was  rendered  the 
clerk  of  said  court  had  failed  and  become  wholly  insolvent. 

Your  petitioner  denies  positively  that  any  consent  was  ever  given 
or  authorized  by  himself  and  the  said  William  Crooks,  or  either  of 
them,  that  such  vessel  and  cargo  should  be  sold  and  the  proceeds 
thereof  paid  into  court  to  abide  the  result  of  the  suit.  But  3'our 
petitioner  humbly  insists  that  admitting  such  consent  to  have  been 
given,  yet  the  claim  of  3'our  petitioner  could  not  thereby  be  defeated. 

The  claimants  again  presented  their  claim  and  sought  relief;  but 
on  the  3d  March,  1851,  Mr.  McClernand,  from  the  Committee  on 
Foreign  Aff*air8,  reported  adversely  thereto,  without  assigning  any 
reason. 

Despairing  of  redress  from  Congress,  the  claimant,  James  Crooks, 
who  istthe  survivor  of  the  original  joint  owners  of  the  Lord  Nelson,  Wil- 
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liam  Crooks  and  James  Crooks,  as  well  as  the  executor  of  the  said 
William  Crooks,  who  died  on  or  about  the  month  of  December,  1836, 
presented  this  claim  to  the  commissioners  acting  under  the  convention 
signed  at  London  on  the  8th  February,  1853,  between  the  United 
States  of  America  and  Her  Britannic  Majesty,  for  the  settlement  of 
outstanding  claims  by  a  mixed  commission.  But  the  commissioners 
held  that  this  claim  having  arisen  before  the  war  of  1812,  did  not 
belong  to  the  class  of  cases  of  which  they  had  jurisdiction,  and  they 
declined  to  further  consider  the  same. 

This  claimant  further  states  that  himself  and  the  said  William 
Crooks,  during  his  lifetime,  and  the  claimant  since  the  decease  of 
said  William  have  continuously  pressed  upon  the  government  of  the 
United  States  their  claim  for  remuneration  for  their  loss,  for  the 
seizure  and  detention  and  sale  of  the  said  vessel  as  aforesaid.  They, 
the  said  William  and  James,  and  this  claimant  alone,  have  already 
expended  in  money,  in  trying  to  obtain  such  remuneration,  more  than 
nineteen  hundred  dollars;  and  he  humbly  insists  that  he  is  entitled 
to  be  paid  the  said  sum  of  $5,000,  the  value  of  such  vessel  at  the 
time  of  such  seizure,  with  interest  thereon  from  that  date  until  paid. 
And  the  further  sum  of  nineteen  hundred  dollars,  being  the  amount 
already  necessarily  expended  by  this  petitioner  and  the  said  William 
jointly,  and  by  this  petitioner  as  such  survivor,  together  with  the 
interest  thereon  from  the  various  times  the  same  was  paid  out;  and 
that  on  all  sums  that  may  be  found  due  this  petitioner  he  should  be 
allowed  interest  at  six  per  centum  per  annum. 

And  this  petitioner  further  shows  and  insists  that  as  the  survivor 
of  himself  and  the  said  William  Crooks,  such  original  joint  owners 
of  the  said  vessel,  so  called  the  '*Lord  Nelson,"  he  is  now  the  sole 
owner  of  the  claim  to  be  and  which  is  set  up  in  this  petition.  That 
he  has  not  assigned  the  claim  or  any  portion  of  it  to  any  person 
or  persons  whomsoever,  nor  is  it  his  intention  or  purpose  so  to  do; 
and  he  prays  such  means  may  be  taken  by  this  court  as  will  secure 
its  payment,  and  as  in  duty  bound  he  will  ever  pray. 

JAMES  CROOKS. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  district  of  New  York,  held  at  the  City  Hall  in  the  city  of 
New  York,  on  the  twenty- sixth  day  of  August,  in  the  year  one 
thousand  eight  hundred  and  twelve — 

Present:  the  Hon.  William  P.  Van  Ness,  judge  of  the  district. 
The  United  States  vs.  The  Schooner  Lord  Nelson,  her  tackle, 

APPAREL,  and  furniture. 

The  libel  filed  in  this  cause  having  been  read,  on  motion  of  the 
district  attorney,  the  first,  second,  and  third  proclamations  were  each 
three  times  made  for  all  persons  that  can  show  cause  why  the  said 


6  JAMES  CROOKS. 

schooner  Lord  Nelson,  her  tackle,  apparel,  and  furniture,  should  not 
be  condemned  as  forfeited  to  the  use  of  the  United  States,  pursuant 
to  the  prayer  of  the  libel,  to  appear,  and  they  should  be  heard.  And 
no  person  appearing  to  claim  or  defend  the  same,  on  the  like  motion, 
ordered,  that  the  first,  second,  and  third  defaults  be  entered;  where- 
upon the  said  attorney  prayed  sentence  of  condemnation  against  the 
said  schooner,  her  tackle,  &c. ;  and  thereupon  it  is  ordered,  sentenced, 
and  decreed  that  said  schooner  Lord  Nelson,  her  tackle,  apparel,  and 
furniture,  be,  and  the  same  are,  hereby  condemned  as  forfeited  to 
the  use  of  the  said  United  States,  pursuant  to  the  prayer  of  the  said 
libel,  and  that  a  writ  of  venditioni  exponas  be  issued  accordingly. 

The  Same  vs.  Five  boxes  op  glass,  one  keg  op  powder,  &c. 

The  like  proceedings. 

A  copy  from  the  minutes. 

FRED.  J.  BETTS,  Clerk. 

At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  district  of  New  York,  held  at  the  City  Hall  in  the  city  of 
New  York,  on  the  twenty-ninth  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twelve — 

Present:  the  Hon.  William  P.  Van  Ness,  judge  of  the  district. 

The  Schooner  Lord  Nelson,  her  tackle,  apparel,  and  furniture, 

ads.  The  United  States. 

Five  boxes  op  glass,  one  keg  op  powder,  one  keg  of  oil,  eight 

TRUNKS  OF  GOODS,  FIVE  BARRELS  OF  GOODS,  AC,  ods.  ThE  SaME. 

On  motion  of  Mr.  Van  Sleek,  ordered,  that  the  decree  of  condem- 
nation in  these  two  causes  be  opened,  on  condition  that  the  said 
vessel  and  goods  be  sold  by  the  marshal  and  the  proceeds  be  paid  into 
court  to  abide  the  event  of  suit;  whereupon  Lewis  Farquharaon, 
for  and  on  behalf  of  James  Crooks  and  William  Crooks,  filed  two 
answers  and  claims,  one  for  the  said  schooner  and  the  other  for  the 
said  goods,  which  were  sworn  to  in  open  court  and  read,  and,  on 
motion  of  the  district  attorney,  the  first,  second,  and  third  defaults 
were  entered  as  to  all  persons  other  than  said  claimants. 
"  A  copy  from  the  minutes. 

FRED.  J.  BETTS,  Clerk. 

The  United  States  op  America  vs.  The  Schooner  Lord  Nelson,  her 

tackle,  apparel,  and  furniture. 

James  Crooks  and  WiUiam  Crooks,  daimants. 

Having  fully  heard  the  parties  upon  the  libel  and  claim  in  this 
cause,  the  court  is  of  opinion  that  the  Lord  Nelson,  with  her  tackle, 
apparel,  and  furniture,  ought  to  be  restored  to  the  claimants,  which 
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this  court  would  now  cause  to  be  done  had  not  the  said  schooner  and 
her  cargo  been  disposed  of  by  a  former  decree  of  this  court,  grounded 
on  a  consent  of  the  parties  in  interest,  which  directed  a  sale  of  the 
said  schooner,  her  tackle,  apparel  and  furniture,  and  the  proceeds  to 
be  brought  into  this  court  to  abide  its  further  order  and  direction 
upon  a  final  decree  on  the  hearing  of  the  cause.  And  now,  upon  a 
bearing  aforesaid,  this  court  proceeding  to  give  such  further  decree, 
doth. further  adjudge,  order,  and  decree  that  the  proceeds  of  the 
sales  of  the  said  schooner  as  have  been  brought  into  this  court  upon 
the  sale  and  order  of  this  court  aforesaid  be  paid  over  to  the  claim- 
ants in  this  cause,  his  or  their  agent  or  attorney  duly  constituted  for 
the  purpose. 

Further,  the  said  court  doth  adjudge,  order,  and  decree  that  no 
damages  are  to  be  paid  the  claimants  for  the  capture  and  detention 
of  the  said  schooner,  her  tackle,  apparel,  and  furniture,  and  that 
each  party  bear  their  own  costs. 

The  Same  vs.  Five  boxes  op  glass,  one  keg  op  powder,  one  keg  op 
OIL,  eight  tbunks  op  goods,  five  barrels  op  goods,  three  hogs- 
heads op  goods,  one  bedstead,  a  quantity  op  canvas,  four  crates 
op  wares,  pour  bundles  op  scythes,  one  hundred  bars  op  iron,  and 
SEVEN  BARRELS  OP  FLOUR,  (the  cargo  of  the  Lord  Nelson.) 

James  Crooks  and  William  Crooks,  daimanls. 

The  like  order  and  decree. 

I  hereby  certify  that  the  annexed  is  a  true  copy  of  the  original  on 
file  in  my  office. 

[L.  s.]  RUTGER  B.  MILLER, 

Clerk  U.  S.  D.  C.  N.  D.  N.  T. 
Utica,  September  26,  1833. 

United  States  District  Court,  Northern  District  of  New  York  : 

The  United  States  vs.  The  Schooner  Lord  Nelson,  her  tackle, 

apparel,  and  furniture. 

Clerk's  Office,  Utica,  May  28,  1834. 

I  do  hereby  certify  that,  upon  examining  the  return  of  the  mar- 
shal upon  the  writ  of  venditioni  exponas  issued  in  this  cause,  and 
returned  by  him  March  30,  A.D.  1813,  I  find  the  amount  of  the  sale 
of  the  schooner  Lord  Nelson  to  be  two  thousand  nine  hundred  and 
ninety-nine  dollars  and  twenty-five  cents.  I  do  further  certify  that 
no  bills  of  costs,  or  statement  of  the  amounts  of  the  bills  of  costs  in 
this  cause,  are  to  be  found  in  my  office. 
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The  United  States  vs.  Five  boxes  op  glass,  one  kbo  pp  powdeb,  ac- 

I  do  hereby  certify  that,  upon  examining  the  return  of  the  mar- 
shal upon  the  writ  of  venditioni  exponas  issued  in  this  cause,  and 
returned  by  him  on  the  20th  July,  A.  D.  1813,  I  find  the  amount  of 
the  sale  to  be  one  thousand  nine  hundred  and  seventy-two  dollars  and 
ten  cents.  I  do  further  certify  that  no  bills  of  costs,  or  statement  of 
the  amounts  of  the  bills  of  costs  in  this  cause,  are  to  be  found  in  my 
office. 

RUTGER  B.  MILLER.  Clerk. 

The  President  of  the  United  States  of'  America,  to  all  unto  whom  these 

presents  shaU  comej  greeting: 

Know  ye  that  we  having  caused  to  be  inspected  the  records  and 
files  of  the  district  court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  do  there  find  certain  paper  writings  in  the  words 
and  figures  following,  that  is  to  say: 

District  court  of  the  United  States  of  America  for  the  southern  district 

of  New   York. 

Pleas  in  the  district  court  of  the  United  States  of  America  for  the 
southern  district  of  New  York,  at  the  city  of  New  York,  in  the  said 
district,  before  the  judge  of  the  same  court,  of  the  stated  term  of 
February,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighteen.  Witness  the  honorable  William  P.  Van  Ness,  judge  of  the 
said  court. 

G.  L.  THOMPSON,  Chrh. 

Southern  District  op  New  York,  ss  : 

Be  it  remembered  that  on  the  first  Tuesday  in  February,  in  this 
same  term,  before  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  city  of  New  York, 
in  the  said  district,  before  the  judge  of  the  same  court,  comes  Jonathan 
Fisk,  attorney  of  the  said  United  States  of  America  for  the  southern 
district  of  New  York,  who  prosecutes  for  the  said  United  States  in  this 
behalf,  and  on  behalf  of  the  said  United  States  brings  into  the  said 
district  court  of  the  said  United  States  now  here  a  certain  bill  of  the 
said  United  States  against  Theron  Rudd,  being  in  custody  of  the  mar- 
shal of  the  southern  district  of  New  York,  in  a  plea  of  trespass  on  the 
case,  which  said  bill  follows  in  these  words,  to  wit : 

Southern  District  op  New  York,  to  wit: 

The  United  States  of  America  by  Jonathan  Fisk,  their  attorney, 
complain  of  Theron  Rudd,  being  in  custody  of  the  marshal  of  the 
southern  district  of  New  York,  in  a  plea  of  trespass  on  the  case: 
For  that  whereas  the  said  Theron  Rudd,  heretofore,  to  wit,  on  the 
first  day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventeen,  at  the  city  of  New  York  in  the  southern  district  of 
New  York,  was  indebted  to  the  said  United  States  in  the  sum  of  one 


JAMES  CROOKS.  9 

hundred  thousand  dollars,  money  of  the  said  United  States,  for  so 
much  money  by  the  said  Theron  Rudd,  before  that  time  had  and 
received  to  and  for  the  use  of  the  said  United  States,  and  being  so 
indebted  he,  the  said  Theron  Rudd,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  same  day  and  in  the  same  year  last  aforesaid, 
at  the  city  of  New  York  aforesaid,  in  the  southern  district  of  New 
York,  undertook,  and  then  and  their  faithfully  promised  the  said 
United  States  to  pay  the  said  United  States  the  said  sum  of  one  hun- 
dred thousand  dollars  when  he  should  be  thereto  afterwards  requested: 
nevertheless  the  said  Theron  Rudd  hath  not  yet  paid  the  said  sum  of 
money  or  any  part  thereof  to  the  said  United  States,  although  to  pay 
the  same  to  the  said  United  States,  he,  the  said  Theron  Rudd,  was 
afterwards,  to  wit,  on  the  same  day  and  in  the  same  year  last  afore- 
said, requested,  and  often  afterwards,  to  wit,  at  the  city  of  New 
York,  aforesaid,  in  the  southern  district  of  New  York;  but  he,  to 
pay  the  same  or  any  part  thereof  to  the  said  United  States  hath 
hithento  wholly  refused,  and  still  refuses,  to  the  damage  of  the  said 
United  States,  of  one  hundred  and  fifty  thousand  dollars,  and  thereof 
the  said  attorney  of  the  said  United  States,  and  on  behalf  of  the  said 
United  States  brings  suit,  Ac. 

And  the  said  Theron  Rudd  in  his  proper  person  comes  and  defends 
the  wrong  and  injury,  when,  Ac,  and  saith  that  he  did  not  undertake 
and  promise  in  manner  and  form  as  the  said  United  States  of  America, 
bj  Jonathan  Pisk,  their  attorney,  have  above  thereof  complained 
against  him,  and  of  this  he  puts  himself  upon  the  country,  Ac,  and 
the  said  United  States  of  America  do  likewise  the  same,  Ac 

Therefore,  let  a  jury  thereupon  come  before  the  said  judge  of  the 
said  district  court  of  the  said  United  States  for  the  southern  district 
of  New  York  at  the  City  Hall  of  the  city  of  New  York,  in  the  said 
district,  on  the  first  Tuesday  in  May  next,  each  of  whom,  Ac,  by 
whom,  Ac,  and  who  neither,  Ac,  to  recognize,  Ac,  because  as  well, 
Ac,  the  same  day  is  given  to  the  parties  aforesaid,  Ac  At  which 
day,  before  the  said  judge  of  the  said  district  court  of  the  United 
States  for  the  southern  district  of  New  York,  at  the  City  Hall  of  the 
said  city  of  New  York,  in  the  said  district,  came  the  United  States 
by  their  attorney  aforesaid,  and  the  said  Theron  Rudd  in  his  proper 
person,  and  the  marshal  of  the  said  district  did  'not  return  the  said 
writ  for  convening  the  jury  aforesaid  to  him,  thereupon  directed,  nor 
did  he  do  anything  thereupon. 

Therefore,  as  before,  let  a  jury  thereupon  come  before  the  said 
judge  of  the  said  district  court  of  the  said  United  States  for  the 
southern  district  of  New  York,  at  the  City  Hall  of  the  city  of  New 
York,  in  the  said  district,  on  the  first  Tuesday  of  Augpst  next,  each 
of  whom,  Ac,  by  whom,  Ac,  and  who  neither.  Ac,  to  recognize,  Ac, 
because  as  well,  Ac,  the  same  day  is  given  to  the  parties  aforesaid,  Ac 
At  which  day,  before  the  said  judge  of  the  said  district  court  of  the 
United  States  for  the  southern  district  of  New  York,  at  tlie  City 
Hall  of  the  said  city  of  New  York,  in  the  said  district,  came  the  said 
United  States,  by  their  attorney  aforesaid,  and  the  said  Theron  Rudd 
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ill  bis  proper  person,  and  the  said  marshal  did  not  return  the  said 
writ  nor  did  he  do  anything  thereupon. 

Therefore,  as  before,  let  a  jury  thereupon  come  before  the  said 
judge  of  the  said  district  court  of  the  said  United  States  for  the 
southern  district  of  New  York,  at  the  City  Hall  of  the  city  of  New 
York,  in  the  said  district,  on  the  first  Tuesday  of  November  next,  each 
of  whom,  <fec.,  by  whom,  Ac,  and  who  neither,  Ac,  to  recognize,  Ac, 
because  as  well,  Ac,  the  same  day  is  given  to  the  parties  aforesaid, 
&c.  At  which  day  before  the  said  judge  of  the  said  district  of  the 
United  States  for  the  southern  district  of  New  York,  at  the  City 
Hall  of  the  city  of  New  York,  in  the  said  district,  came  the  said 
United  States,  by  their  attorney  aforesaid,  and  the  said  Theron  Rudd, 
in  his  proper  person,  and  the  said  marshal  did  not  return  the  said 
writ,  nor  did  he  do  anything  thereupon. 

Therefore,  as  before,  let  a  jury  thereupon  come  before  the  said 
judge  of  the  said  district  court  of  the  said  United  States  for  the 
southern  district  of  New  York,  at  the  City  Hall  of  the  city  of  New 
York,  in  the  said  district,  on  the  first  Tuesday  of  February  next  each 
of  whom,  Ac,  by  whom,  Ac,  and  who  neither,  Ac,  to  recognize,  Ac, 
because  as  well,  Ac,  the  same  day  is  given  to  the  parties  aforesaid, 
Ac  At  which  day,  before  the  said  judge  of  the  said  district  c6iirt 
of  the  United  States  for  the  southern  district  of  New  York,  at  the 
City  Hall  of  the  said  city  of  New  York,  in  the  said  district,  came 
the  said  United  States,  by  their  attorney  aforesaid,  and  the  said 
Theron  Rudd,  in  his  proper  person,  and  the  said  marshal  did  not 
return  the  said  writ,  nor  did  he  do  anything  thereupon. 

Therefore,  as  before,  let  a  jury  thereupon  come  before  the  said 
judge  of  the  said  district  court  of  the  said  United  States  for  the 
southern  district  of  New  Yoirk,  at  the  City  Hall  of  the  city  of  New 
York,  in  the  said  district,  on  the  first  Tuesday  of  May  next,  each  of 
whom,  Ac,  by  whom,  Ac,  and  who  neither,  Ac,  to  recognize,  Ac, 
because  as  well,  Ac,  the  same  day  is  given  to  the  parties  aforesaid, 
Ac  At  which  day  b3fore  the  said  judge  of  the  said  district  court 
of  the  United  States  for  the  southern  district  of  New  York,  at  the 
City  Hall  of  the  said  city  of  New  York,  in  the  said  district,  came  the 
said  United  States,  by  their  attorney  aforesaid,  and  the  said  Theron 
Rudd,  in  his  proper  person,  and  the  said  marshal  did  not  return  the 
said  writ,  nor  did  he  do  anything  thereupon. 

Therefore,  as  before,  let  a  jury  thereupon  come  before  the  said 
judge  of  the  said  district  court  of  the  United  States  for  the  southern 
district  of  New  York,  in  the  said  district,  on  the  first  Tuesday  of 
August  next,  each  of  whom,  Ac,  by  whom,  Ac,  and  who  neither, 
Ac,  to  recognize,  Ac  ,  because  as  well,  Ac,  the  same  day  is  given 
to  the  parties  aforesaid,  Ac. 

At  which  day,  before  the  said  judge  of  the  said  district  court  of 
the  United  States  for  the  southern  district  of  New  York,  at  the  City 
Hall  of  the  city  of  New  York,  in  the  said  district,  came  the  said 
United  States  by  Robert  Tillotson,  their  attorney,  then  and  there 
duly  appointed  by  the  said  United  States,  and  admitted  to  prosecute 
on  behalf  of  the  said  United  States  in  the  place  of  the  said  Jonathan 
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Fisk,  and  the  said  Theron  Rudd,  in  his  proper  person,  and  the  said 
marshal  did  not  return  the  said  writ,  nor  did  he  do  anything  there- 
upon. 

Therefore,  as  before,  let  a  jury  thereupon  come  before  the  said 
judge  of  the  said  district  court  of  the  United  States  for  the  southern 
district  of  New  York,  at  the  City  Hall  of  the  city  of  New  York,  in 
the  said  district,  on  the  first  Tuesday  of  November  next,  twelve,  Ac, 
each  of  whom,  Ac,  by  whom,  Ac,  and  who  neither,  &c.,  to  recog- 
nize, &c.,  because  as  well,  &c.,  the  same  day  is  given  to  the  parties 
aforesaid,  <&c. 

At  which  day,  before  the  said  judge  of  the  said  district  court  of 
the  United  States  for  the  southern  district  of  New  York,  at  the  City 
Hall  of  the  city  of  New  York,  in  the  said  district,  came  the  said 
United  States,  by  their  attorney  last  aforesaid,  and  the  said  Theron 
Rudd,  in  his  proper  person,  and  the  said  marshal  did  not  return  the 
said  writ,  nor  did  he  do  anything  thereupon. 

Therefore,  as  before,  let  a  jury  thereupon  come  before  the  said 
judge  of  the  said  district  court  of  the  United  States  for  the  southern 
district  of  New  York,  at  the  City  Hall  of  the  city  of  New  York,  in 
the  said  district,  on  the  first  Tuesday  of  February  next,  each  of 
whom,  Ac,  by  whom,  Ac,  and  who  neither,  Ac,  to  recognize,  Ac, 
because  as  well,  Ac,  the  same  day  is  given  to  the  parties  aforesaid, 
Ac  At  which  day,  before  the  said  judge  of  the  said  district  court 
of  the  United  States  for  the  southern  district  of  New  York,  at  the 
City  Hall  of  the  city  of  New  York,  in  the  said  district,  came  the 
said  United  States,  by  their  attorney  last  aforesaid,  and  the  said 
Theron  Budd,  in  his  proper  person,  and  the  said  marshal  did  not 
return  the  said  writ,  nor  did  he  do  anything  thereupon. 

Therefore,  as  before,  let  a  jury  thereupon  come  before  the  said 
jodge  of  the  said  district  court  of  the  United  States  for  the  southern 
district  of  New  York,  at  the  City  Hall  of  the  city  of  New  York,  in 
the  said  district,  on  the  first  Tuesday  of  May  next,  each  of  whom,- 
Ac,  by  whom,  Ac,  and  who  neither,  Ac,  to  recognize,  Ac,  because 
as  well,  Ac,  the  same  day  is  given  to  the  parties  aforesaid,  Ac.  At 
inrhich  day,  before  the  said  judge  of  the  said  district  court  of  the 
United  States  of  America  for  the  southern  district  of  New  York,  at 
the  City  Hall  of  the  city  of  New  York,  in  the  said  district,  came  the 
said  United  States,  by  their  attorney  last  aforesaid,  and  the  said 
Theron  Budd,  in  his  proper  person,  and  the  said  marshal  did  not 
return  the  said  writ  nor  did  he  do  anything  thereupon. 

Therefore,  as  before,  let  a  jury  thereupon  come  before  the  said 
judge  of  the  said  district  court  of  New  York,  at  the  City  Hall  of  the 
city  of  New  York,  in  the  said  district,  on  the  first  Tuesday  of  August 
next,  each  of  whom,  Ac,  by  whom,  Ac,  and  who  neither,  Ac,  to 
recognize,  Ac,  because  as  well,  Ac,  the  same  day  is  given  to  the 
parties  aforesaid,  Ac  At  which  day,  before  the  said  judge  of  the 
said  district  court  of  the  United  States  for  the  southern  district  of 
New  York,  at  the  City  Hall  of  the  city  of  New  York,  in  the  said 
district,  came  the  said  United  States,  by  their  attorney  last  aforesaid, 
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and  the  said  Theron  Rudd,  in  his  proper  person,  and  the  said  mar- 
shal did  not  return  the  said  writ,  nor  did  he  do  anything  thereupon. 

Therefore,  as  before,  let  a  jury  thereupon  come  before  t^he  said 
judge  of  the  said  district  court  of  the  United  States  for  the  southern 
district  of  New  York,  at  the  City  Hall  of  the  city  of  New  York,  in 
the  said  district,  on  the  first  Tuesday  of  November  next,  each  of 
whom,  Ac,  by  whom,  Ac,  and  who  neither,  Ac,  to  recognize,  &c., 
because  as  well,  Ac,  the  same  day  is  given  to  the  parties  aforesaid^ 
Ac.  At  which  day,  before  the  said  judge  of  the  said  district  court 
of  the  United  States  for  the  southern  district  of  New  York,  at  the 
City  Hall  of  the  city  of  New  York,  in  the  said  district,  came  the 
said  United  States,  by  their  attorney  last  aforesaid,  and  the  said 
Theron  Budd,  in  his  proper  person,  and  the  said  marshal  did  not 
return  the  said  writ,  nor  did  he  do  anything  thereupon. 

Therefore,  as  before,  let  a  jury  thereupon  come  before  the  said 
judge  of  the  said  district  court  of  the  United  States  for  the  southern 
district  of  New  York,  at  the  City  Hall  of  the  city  of  New  York,  in 
the  said  district,  on  the  first  Tuesday  of  February  next,  twelve,  Ac, 
each  of  whom,  Ac,  and  who,  Ac,  to  recognize,  Ac,  because  as  well, 
Ac,  the  same  day  is  given  to  the  parties  aforesaid,  Ac  At  which 
day  before  the  said  judge  of  the  said  district  court  of  the  Uuited 
States  for  the  southern  district  of  New  York,  at  the  City  Hall  of  the 
city  of  New  York,  in  the  said  district,  came  the  said  United  States, 
by  their  attorney  last  aforesaid,  and  the  said  Theron  Rudd,  in  his 
proper  person,  and  the  said  marshal  did  not  return  the  said  writ,  nor 
did  he  do  anything  thereupon. 

Therefore,  as  before,  let  a  jury  thereupon  come  before  the  said 
judge  of  the  said  district  court  of  the  United  States  for  the  southern 
district  of  New  York,  at  the  City  Hall  of  the  city  of  New  York,  in  the 
said  district,  on  the  first  Tuesday  in  May  next,  twelve,  Ac,  each  of 
whom,  Ac,  by  whom,  Ac,  and  who,  Ac,  to  recognize,  Ac,  because 
as  well,  Ac,  the  same  day  is  given  to  the  parties  aforesaid,  Ac     At 
which  day.  before   the  said  judge  of  the  said  district  court  of  the 
United  States  for  the  southern  district  of  New  York,  at  the  City  Hall 
of  the  city  of  New  York,  in  the  said  district,  came  the  said  United 
States  by  their  attorney  last  aforesaid,  and  the  said  Theron  Rudd,   in 
his  proper  person,  and  the  said  marshal  did  not  return  the  said  writ, 
nor  did  he  do  anything  thereupon.     And  it  appearing  to  the  court 
now  here  that  the  matters  in  difierence  in  this  cause  will  require  the 
examination  of  long  accounts  between  the  parties,  and  on  motion  of 
Mr.  Jacob  RadclifF,  on  behalf  of  the  defendant,  it  is  ordered  that 
the  said  cause  be  referred  to  Churchill  C.  Cambrelling,  Joseph  War- 
ren Brackett,  and  James  Dill,  and  that  they,  or  any  two  of  thenx, 
report  their  decision  thereon  to  this  court,  with  all  convenient  speed. 
And  afterwards,  to  wit,  on  the  first  Tuesday  in  August,  of  the  term 
of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty-one,  before  the  said  judge  of  the  said  district  court,  at  the 
place  aforesaid,  came  as  well  the  said  attorney  on  behalf  of  the  said 
plaintiffs  as  the  said  Theron  Rudd,  in  his  proper  person,  and  the  said 
referees  did  not  send  thereof  their  report.     Therefore  it  is  said  to  the 
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said  referees  that  they  send  their  report  in  the  premises  to  the  said 
district  court,  before  the  judge  of  the  said  court,  at  the  city  of  New 
York,  on  the  first  Tuesday  of  November  next ;  the  same  day  is  given 
to  the  parties  aforesaid,  at  the  same  place.  At  which  day,  before  the 
said  district  court,  at  the  place  aforesaid,  came  as  well  the  said  attor- 
ney on  behalf  of  the  said  plaintiffs  as  the  said  Theron  Rudd,  in  his 
proper  person,  and  the  said  referees  did  not  send  thereof  their  report; 
therefore,  as  before,  it  is  said  to  the  said  referees  that  they  seftd  their 
report  in  the  premises  to  the  said  district  court,  before  the  judge  of 
the  said  court,  at  the  city  of  New  York,  on  the  first  Tuesday  of  Feb- 
ruary next ;  the  same  day.  is  given  to  the  parties  aforesaid,  at  the 
same  place.  At  which  day,  and  before  the  said  district  court  at  the 
place  aforesaid,  came  as  well  the  said  attorney  on  behalf  of  the  said 
plaintiffs  as  the  said  Theron  Rudd,  in  his  proper  person,  and  the  said 
referees  did  not  send  thereof  their  report:  therefore,  as  before,  it  is 
said  to  the  said  referees  that  they  send  their  report  in  the  premises 
to  the  said  district  court,  before  the  judge  of  the  said  court,  at  the 
city  of  New  York,  on  the  first  Tuesday  of  May  next;  the  same  day  is 
given  to  the  parties  aforesaid,  at  the  same  place.  At  which  day, 
before  the  said  district  court,  at  the  place  aforesaid,  came  as  well  the 
said  attorney  on  behalf  of  the  said  plaintiffs  as  the  said  Theron  Rudd, 
in  his  proper  person,  and  Churchill  C.  Cambrelling  and  Joseph  War- 
ren Brackett,  two  of  the  referees  aforesaid,  now  here  send  their  report 
by  them  made  in  the  premises  in  manner  following,  to  wit:  '*That 
they  have  attended  many  days  and  patiently  examined  the  books  and 
papers  submitted  to  their  inspection  by  the  district  attorney  of  the 
United  States  for  the  southern  district  of  New  York,  on  behalf  of  the 
said  United  States,  and  by  the  counsel  of  the  said  Theoron  Rudd,  on 
his  behalf;  and  having  heard  and  attentively  examined  the  testimony 
adduced  by  the  said  parties  respectively  in  relation  to  the  amounts  of 
the  said  Theoron  Rudd,  late  clerk  of  this  honorable  court,  in  his 
capacity  as  such  clerk  with  the  United  States,  they  found  such  was 
the  loose  manner  in  which  the  books  and  papers  of  the  said  clerk's 
office  had  been  kept,  it  was  extremely  difiicult  to  reach  any  accurate 
or  certain  result;  but  that  from  the  books,  papers,  and  testimony 
submitted  to  them  and  by  them  duly  considered,  they  find  in  said 
accounts  a  deficiency  on  the  part  of  said  Rudd  to  the  amount  of 
($133,673  69,)  one  hundred  and  thirty-three  thousand  six  hundred  and 
seventy-three  dollars  and  sixty-nine  cents.  And  they  also  find  the 
sum  of  ($9,789  25,)  nine  thousand  seven  hundred  and  eighty-nine 
dollars  and  twenty-five  cents,  deposited  in  the  branch  bank  of  the 
United  States,  in  the  city  of  New  York,  to  the  credit  of  said  court, 
applicable  to  his  account,  to  be  deducted  therefrom,  leaving  the  sum 
of  ($123,884  44,)  one  hundred  and  twenty-three  thousand  eight  hun- 
dred and  eighty-four  dollars  and  forty-four  cents;  which  last-mentioned 
sura  they  find  and  report  as  due  from  him,  the  said  Theron  Rudd. 
And  the  said  referees  further  report  that  of  the  sum  not  accounted 
for  and  deficient  as  aforesaid,  the  sum  of  ($90,888  82,)  ninety  thousand 
eight  hundred  and  eighty-eight  dollars  and  eighty-two  cents  was  due 
to  the  United  States,  as  is  particularly  stated  in  the  schedule  to  the 
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said  report  annexed  marked  A,  and  that  the  sum  of  ($42,784  87,)  forty- 
two  thousand  seven  hundred  and  eighty-four  dollars  and  eighty-seven 
cents,  part  of  the  sum  first  mentioned,  was  brought  in  and  deposited 
in  said  court,  as  due  to  individuals,  as  is  particularly  stated  in  the 
schedule  to  the  said  report  annexed,  marked  B,  from  which  two  sumsthe 
aforesaid  sum  of  ($9,789  25)  nine  thousand  seven  hundred  and  eighty- 
nine  dollars  and  twenty-five  cents  is  to  be  deducted  as  aforesaid. 
But  that  the  said  referees,  from  the  peculiar  circumstances  of  the  case, 
did  find  it  necessary  and  proper  to  report  specially,  not  having  been 
able  to  discover,  from  any  fact  or  matter  whatsoever,  to  which  of  the 
aforesaid  sums  so  found  due  the  aforesaid  credit  of  ($9,789  25)  nine 
thousand  seven  hundred  and  eighty-nine  dollars  and  twenty-five  cents 
is  applicable;  and  leaving  all  questions  of  law  as  to  the  liability  of  the 
said  Theron  Budd,  in  this  particular  action,  for  any  or  either  of  the 
said  respective  sums,  to  be  decided  by  this  honorable  court,  they 
submit  the  foregoing  as  their  report.'' 

And  because  the  said  district  court,  now  here,  is  not  yet  advised 
what  judgment  to  give  of  and  upon  the  premises,  a  day  is  given  to 
the  parties  aforesaid  before  the  said  district  court,  at  the  city  of  New 
York,  in  the  said  district,  on  the  first  Tuesday  of  August  next,  to  bear 
judgment  thereon,  for  that  the  said  court,  now  here,  is  not  yet  advised 
thereof,  Ac.  At  which  day,  before  the  said  district  court,  at  the 
place  aforesaid,  came  as  well  the  said  attorney  on  behalf  of  the  said 
plaintiffs  as  the  said  Theron  Budd,  in  his  proper  person;  whereupon 
all  and  singular,  the  premises  being  fully  understood  and  due  delib- 
eration being  thereupon  had,  the  said  report  of  the  referees  aforesaid 
is  confirmed,  so  far  as  the  said  report  relates  to  the  said  United  States, 
the  said  plaintiffs,  and  judgment  is  awarded  thereon  in  favor  of  the 
plaintiffs,  against  the  said  defendant,  for  eighty-four  thousand  two 
hundred  and  thirty-two  dollars  and  forty-three  cents. 

Therefore  it  is  considered  that  the  said  United  States,  plaintiffs, 
recover  against  the  said  Theron  Budd,  defendant,  the  said  sum  of 
eighty-four  thousand  two  hundred  and  thirty-two  dollars  and  forty- 
three  cents,  by  the  referees  aforesaid  found  due  to  the  said  plaintiffs; 
and  also  four  hundred  and  seventy-one  dollars  and  forty-one  cents  for 
the  costs  and  charges  of  the  said  plaintiffs,  by  them  about  their  snit 
in  this  behalf  expended  by  the  said  district  court,  now  here,  adjudged 
to  the  said  plaintiffs  with  their  assent,  which  damages,  costs,  and 
charges,  in  the  whole  amount  to  eighty-four  thousand  seven  hundred 
and  three  dollars  and  eighty-four  cents. 

And  the  said  Theron  Budd  in  mercy,  Ac. 

Indorsed: 

Judgment  signed  the  29th  day  of  December,  1822. 

JAMES  DILL,  CkrL 


JAlfE9  CBOOKS.  15 


**  District  court.  The  United  States  of  America  vs.  Theron  Rndd. 
Judgment  roll.  R.  Tillotson,  attorney  United  States.  Filed  and 
docketed  December  27,  1822." 

And  also  a  certain  other  paper  writing,  in  the  words  and  figures 
following,  to  wit: 

The  Uniied  States  district  court  for  the  southern  district  of  New  York. 

The  United  States  op  America 

vs. 
Theron  Rudd. 

« 

Whereas,  by  an  order  of  this  honorable  court  of  the  first  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
one,  this  cause  was  referred  to  Churchill  C.  Cambrelling,  Joseph 
Warren  Brackett,  and  James  Dill,  and  that  they,  or  any  two  of  them, 
report  their  decision  to  this  court  with  all  convenient  speed;  and 
whereas  the  said  parties,  by  their  attorneys  and  counsel,  convened 
thereupon,  and,  the  said  James  Dill  not  being  then  present,  agreed 
that  the  other  referees  in  the  said  order  named  should  proceed 
to  hear  and  examine  the  matters  in  difference  in  the  said  cause,  and 
report  thereon  in  as  valid  and  perfect  a  manner,  in  relation  to  the 
rights  of  said  parties,  as  if  the  said  James  Dill  were  present  at  such 
hearing. 

Therefore  the  undersigned,  two  of  the  said  referees,  in  pursuance  of 
the  said  order,  respectfully  report:  That  they  have  attended  many  days 
and  patiently  examined  the  books  and  papers  submitted  to  their  inspec- 
tion by  the  district  attorney  of  the  United  States  for  the  southern 
district  of  New  York,  on  behalf  of  the  said  United  States,  and  by 
the  counsel  of  the  said  Theron  Rudd,  on  his  behalf;  and  having  heard 
and  attentively  examined  the  testimony  adduced  by  the  said  parties, 
respectively,  in  relation  to  the  accounts  of  the  said  Theron  Rudd, 
late  clerk  of  this  honorable  court,  in  his  capacity  as  such  clerk,  with 
the  United  States,  they  found  that  such  was  che  loose  manner  in 
which  the  books  and  papers  of  the  said  clerk's  office  had  been  kept 
it  was  extremely  difficult  to  reach  any  accurate  or  certain  result; 

But  that  from  the  books,  papers,  and  testimony  submitted  to  them, 
and  by  them  duly  considered,  they  find  in  said  accounts  a  deficiency 
on  the  part  of  said  Rudd  to  the  amount  of  (133.673  69)  one  hundred 
and  thirty-three  thousand  six  hundred  and  seventy-three  dollars  and 
sixty-nine  cents; 

And  they  also  find  the  sum  of  (9,789  25)  nine  thousand  seven 
hundred  and  eighty-nine  dollars  and  twenty-five  cents  deposited  in 
the  branch  bank  of  the  United  States,  in  the  city  of  New  York,  to 
the  credit  of  said  court,  applicable  to  his  account,  to  be  deducted 
therefrom,  lea\ing  the  sum  of  (123,884  44)  one  hundred  and  twenty- 
three  thousand  eight  hundred  and  eighty-four  dollars  and  forty-four 
cents,  which  last-mentioned  sum  they  find  and  report  as  due  from 
him  the  said  Theron  Rudd; 

And  the  undersigned  further  report,  that  the  sum  not  accounted  for 
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and  deficient  as  aforesaid,  the  sum  of  ($90,888  82)  ninety  thousand 
eight  hundred  and  eighty-eight  dollars  and  eighty-two  cents  was  due 
to  the  United  States,  as  is  particularly  stated  in  the  schedule  hereto 
annexed,  marked  A; 

And  that  the  sum  of  ($42, 784  87)  forty-two  thousand  seven  hundred 
and  eighty-four  dollars  and  eighty-seven  cents,  part  of  the  sum  first 
mentioned,  was  brought  in  and  deposited  in  said  court  as  due  to 
individuals,  as  is  particularly  stated  in  the  schedule  hereto  annexed, 
marked  B;  from  which  two  sums  the  aforesaid  sum  of  ($9,789  25) 
nine  thousand  seven  hundred  and  eighty-nine  dollars  and  twenty-five 
cents  is  to  be  deducted  as  aforesaid; 

But  that  the  undersigned,  from  the  peculiar  circumstances  of  the 
case,  have  found  it  necessary  and  proper  to  report  specially,  not 
having  been  able  to  discover  from  any  fact  or  matter  whatsoever  to 
which  of  tlie  aforesaid  sums  so  found  due  the  aforesaid  credit  of 
($9,7^:9  25)  nine  thousand  seven  hundred  and  eighty -nine  dollars  and 
twenty-five  cents  is  applicable,  and  leaving  aU  questions  of  law  as 
to  the  liability  of  the  said  Theron  Rudd,  in  this  particular  action,  for 
any  or  either  of  the  said  respective  sums,  to  be  decided  by  this 
honorable  court,  they  submit  the  foregoing  as  their  report- 
In  making  up  the  above  report  they  have  considered  themselves 
bound  to  admit  as  evidence  all  the  books  and  papers  relative  to  the 
matters  in  question  deposited  in  said  clerk's  office,  deeming  them 
matters  of  record  not  to  be  rejected. 

The  undersigned  think  it  proper  to  remark  that,  in  their  opinion, 
part  of  the  amount  embraced  in  the  above  items  may  have  been  paid 
over;  they,  however,  have  not  had  satisfactory  proof  of  any  sum  so 
paid.  They  have,  therefore,  stated  the  accounts  as  they  found  them. 
The  undersigned  also  think  it  proper  further  to  remark,  that  it 
appeared  to  them  in  evidence  that  Robert  Finn,  the  deputy  of  the 
said  Theron  Rudd  in  the  said  clerk's  office,  was  entrusted  with  the 
moneys  deposited,  or  to  be  deposited,  in  the  said  court;  and  that 
circumstances  were  disclosed  in  the  course  of  this  investigation 
inducing  them  to  believe  that  a  part  of  the  amount  unaccounted  for, 
and  deficient  as  aforesaid,  had  been  appropriated  by  him,'  the  said 
Robert  Finn,  to  his  private  use,  but  that  they  were  unable  to  trace 
or  ascertain  with  certainty  any  particular  sum  so  appropriated. 
All  which  is  respectfully  submitted. 

C.  C.  CAMBRELLING. 
J.  WARREN  BRACKETT. 

United  States  district  court  for  the  southern  district  of  New  York. 

The  United  States  op  America 

vs, 
Theron  Rudd. 

It  appearing  to  the  court  that  the  matters  and  difiference  in  this 
cause  will  require  the  examination  of  long  accounts  between  i^Q 
parties,  and  on  motion  of  Mr.   Jacob  Radcliff,  on  behalf  of  the  de- 
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fendant,  it  is  ordered  that  the  said  cause  be  referred  to  Churchill  C. 
Cambrelling,   Joseph  Warren  Brackett,   and  James  Dill,  and  that 
they,  or  any  two  of  them,  report  their  decision  to  this  court  with  all 
convenient  speed. 
May  1,  1831. 


A  true  copy. 
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SCHEDULE  FIRST— A. 


Polio. 


Titles  of  puits. 


Balance  un- 
aocounted 
for. 


68 
71 
88 

86 
125 
126 
126 
129 
133 
144 
149 
154 
161 
165 


173 

181 

189 

190 

209 

210  I 

215 

228 


10 
12 
13 
14 
22 
23 
25 
30 
39 
40 
41 
50 
62 


DAT-BOOK. 

The  United  States  w.  the  sloop  Three  Brothers  and  50  hides 

do vi.  the  brig  Thetis,  her  tackle,  &c..... ....... 

William  Edwards  and  others,  mariners,  for  a  misdemeanor ;  fine 
of  $8  each 

Marengo's  prises,  vide  prize  ledger,  folios  1,4, 20  and  21 

The  United  States  tw.  20  puncheons  of  rum 

...... do.....t)if.    2  tierces  of  merchandise................ 

do w.  41  pieces  of  checlt  linen....... ....... 

..........do M  the  schooner  Lord  Nelson......... ... 

Brig  Caledonia's  cargo,  (390  packages  of  skins,)  prize,  &c.. ..... 

The  United  States  t».  92  casks  and  6  bundles  of  merchandise. ... 

..........do vt.  22  casks  of  merchandise ... 

do .w.  14..do do...... . 

do.....M.    6  barrels  of  hardware....... 

... do M.    5  boxes  of  glassware,  (schooner  Lord  Nel- 
son's cargo) 

The  United  States  m.    4  part  pieoes  woollen  cloth,  &c.,&c 

..........do M.    1  barrel  of  loaf  and  brown  sugar,  &c.,  &c,.. 

..... do t».    5  bales  of  merchandise.. ..........•••. 

...... .do.....iw.    3  casks  of do............. 

Francis  J.  Gostigan  d  d.  w.  500  boxes  of  tin  plates,  &c........... 

The  United  States  ra.  50  bundles  of  German  steel,  &c....« 

Mary  and  Susan  )...... .............. .......••..( 

Priae  goods }-..-. ( 


Brig  Expodtion  m.  schooner  Adeline 

Isaac  Chauncey  d  oL  tm.  sloop  Mary  Ann.. 

The  United  States  n.  sloop  Dmmmond... 

........ ..do. .M.  schooner  Lady  Qore. 

...... ....QO.....fW. 

.......... do.. ...t». 

......... .do... ..M. 

•  .•.•••...  do.  ...  .tw. 

....... do.....M. 

.......... QO .....  OT. 

....... do.....M. 

.......... do. ....M. 

..........do.....w. 


3  casks  of  castings... .... 

1,000  pounds  of  bliAt«red  steel,  &c. 

I  roll  of  carpeting........... 

30  cattle 

4  bales  of  merchandise....... 

1  bale  of......do.... ....... 

2  cases  of.. ...do....  ....... 

68  cattle 

61..do 


$100  00 
'  134  61 


64  00 

77  00 

2,348  15 

457  32 

302  35 

2,525  80 

4,751  29 

2, 105  97 

1,713  30 

1, 126  05 

385  55 

1,717  62 

36  88 

6, 115  88 

5,367  64 

421  40 

206  73 

8,796  34 

10,820  20 

4, 863  29 

220  01 

615  79 

113  79 

1,046  16i 

90  00 

267  76 

106  41 

515  82 

569  52 

933  47 

323  99 

1,190  07 

628  25 

Rep.  C.  C.  240—2. 
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Folio. 


Titles  of  soitB. 


Baliipoe  Tm' 
aoooimted 
for. 


56 

63 

78 

79 

81 

87 

97 

98 

99 

100 

106 

127 

143 

144 

146 

146 

149 

150 

151 

152 

153 


S3 
35 
39 


97 


LiDOiB — Continaed. 

Charles  Stewart  el  al,  vs.  the  ship  Sayaonah  and  cargo,  price  to  the 
United  States  ship  Constitntlon...... 

Charles  Stewart  d  al.  va.  eight  casks  of  glassware,  prize  to  the 
United  States  fHgate  Constitution 

The  United  States  vj.    4  oxen.......... ......... .. 

........ .do tw.  68  blankets..................... 

.........do vs.    4  casks  of  spirits........ . . 

..... do va.    2  barrels  of  spirits  and  1  of  brandj.  . 

81oop-of-war  Peacock  va,  5  chests  of  opium  and  320  ounces  of  gold. 

The  United  States  tw.    6  cases  of  merchandise 

L  bale  of ...do . ... 


...... do. ....vf. 

......... .do.. ...vf. 

.........  .do  ....  .Of. 

The  brig  Warrior  va. 

The  United  States  va. 


2  bales  of.. ....do. 

2. 
6 
1 


...do do 

boxes  of  specie ............ 

bale  of  merchandise..... .... 

do va.  12  bales  of. do 

......... do..... vf.    2.... do....... do. ..................... 

do va.    1  bale  of... ...do.... 

do va.    4  bales  of...... do.!... 

.......do ..9«.    3 do.. .....do. .......... ........ 

.....do ..Of.  48  cafiks  of  copperas..... ........... 

...... do .  66  casks  of  merchandise................... 

.......do .    1  bale  of ..do ............ ... 


FBIZl  LEDQER- 


Benjamin  Franklin's  prizes.... ... ..:.. ... 

Teaser's  prizes,  (brigs  Isabella  and  Orient  and  schooner  Jenny). 
Schooner  Sky  Lark  and  cargo.. ... ...... ..... 


Ledger  (omitted  above) — sloop-of-war  Peacock  va.  6  chests  of  opium. 


$6,950  82 

545  59} 
51  67 
33  79 
27  87 
12  86 
7, 794  73 

466  42 

334  85 
506  15 
164  04 

.  246  90 
276  30 

5,576  53 
309  39 

1,066  00 

335  82 
511  12 
326  30 

1,909  50 
459  68 


88,755  2C 


248  60 

129  84 

89  01 


89,222  71 
1,666  11 


90,888  82 
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SCHEDULE  SECOND— B. 


Folio 


96 

67 

126 
]26 
137 
138 
140 
139 
46 


55 
173 


Title  of  suits. 


LEDQIB. 

George  Gallagher  and  others,  and  Edward  O'Donnel  and  others,  «i. 

32  pieces  of  check  and  1  topsail 

Private  armed  schooner  Surprise,  of  Baltimore,  tw.  ship  Star,  prise, 

Ac -...-......- .... . 

William  Perkins  and  others  w.  schooner  Caplin 

Private  armed  vessel  called  the  Warrior  vs.  cargo  of  brig  Dundee.. 

Beinhard  Casterdierik  vs.  ship  Juliana 

do.. ....tw  cargo  of  ship  Juliana....... 

Thomas  Harris  va  brig  Hellen .-... 

F.  H.  &H.  W.  NicollM  brig  Little  Catharine 

Private  armed  vessel  Chaseuz,  of  Baltimore,  i».  3  casks  of  wine... 

DAT-BOOK. 

Sloop  Farmer's  Delight  adt,  John  D.  Noyelles 

William  Handy  and  others  V8.  4  part  pieces  of  woollen  cloths  and 
other  things 


Balance  un- 
accounted 
for. 


$351  28 

18,697  60 

1,999  08 

16,213  42 

105  05 

1,968  44 

1,913  62 

343  60 

335  06 


136  35 
721  37 


42, 784  87 


J.  WARREN  BRACKETT. 
[Indorsed.] 

"  United  States  district  court  for  the  southern  district   of  New 
York;   the  United  States  of  America  V8»   Theron  Rudd;  report  of 
referees,  filed  this   15th  day  of  February,  1822;  filed  18th  March, 
1 822.    SedierUe  curia. ' ' 

All  of  which  we  have  caused  by  these  presents  to  be  exemplified, 
and  the  seal  of  the  said  district  court  to  be  hereunto  affixed. 

Witness  the  honorable  Samuel  R.  Betts,  judge  of  said  district  court, 
this  twenty-second  day  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-four. 

FRED.  J.  BETTS,  Clerk. 

I,  Samuel  R.  Betts,  judge  of  the  district  court  of  the  United  States 
for  the  southern  district  of  New  York,  do  hereby  certify  that  the 
foregoing  attestation  is  in  due  form. 

SAMUEL  R.  BETTS. 

New  York,  May  22,  1834. 

State  op  New  York,  JSrie  county y  88 : 

I,  James  Stryker,  first  judge  of  said  county,  and  commissioner  act- 
ing under  the  authority  of  the  annexed  letter  from  the  Secretary  of 
the  Navy  to  take  testimony  touching  the  value  of  the  vessel  called  the 
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Lord  Nelson,  and  the  cargo  on  board  said  vessel,  do  certify  that,  in 
pursuance  of  the  said  authority,  on  the  tenth,  eleventh,  and  twelfth 
days  of  January,  1837,  at  my  oflSce  in  the  city  of  Buffalo,  (George  P. 
Barker,  esq.,  being  present  as  counsel  in  behalf  of  the  United  States,) 
the  following  w^itnesses,  to  wit,  Augustus  Porter,  Margaret  McCor- 
mick,  Asa  Stanard,  Andrew  Heron,  Robert  Grant,  Samuel  Street, 
and  Robert  Emery,  were  duly  examined  before  me.  I  further  certify 
that  the  testimony  and  answers  of  the  said  witnesses  to  the  interroga- 
tories put  to  them  are  fully  contained  in  the  depositions  hereto  an- 
nexed, marked  Nos.  1,  2,  3,  4,  5,  6,  7,  sworn  to  and  subscribed  by 
them  severally,  and  attested  by  me;  and  that  the  papers,  exhibits, 
and  accounts  annexed  to  the  depositions  were  produced  at  the  exam- 
inations, and  are  the  same  papers  referred  to  in  the  said  depositions. 
Given  under  my  hand  and  seal  at  Buffalo  the  twenty-first  day  of 
January,  A.  D.  1837. 

JAMES  STRYKER.   [l.  s.] 


Navy  Depabtmbnt,  December  17,  1836. 

Sir  :  To  enable  me  to  comply  with  the  resolution  of  the  House  of 
Representatives  of  the  United  States  of  the  24th  of  June  last,  a  copy 
of  which  I  enclose,  I  request  that  you  will  oblige  me  by  acting,  un- 
der the  authority  of  this  letter,  as  commissioner  to  take  testimony 
touching  the  value  of  the  vessel  called  the  Lord  Nelson,  captured  by 
Lieutenant  Woolsey,  on  Lake  Ontario,  on  the  5th  of  June,  1812,  at 
the  time  of  said  capture,  and  the  cargo  then  on  board  said  vessel; 
the  examination  of  the  witnesses  produced  before  you  to  be  made  at 
the  city  of  Buffalo,  to  commence  on  any  day  between  the  5th  and 
10th  of  January  next  which  may  be  most  convenient,  and  to  be  con- 
tinued from  day  to  day  till  completed.  The  evidence  will,  of  course, 
be  given  under  oath,  and,  when  fully  taken,  you  will  please  transmit 
it  in  the  usual  form  and  under  your  seal  as  commissioner,  together 
with  this  letter  of  appointment,  to  this  department. 

For  your  services  in  this  matter  you  will  be  allowed  a  compensa- 
tion of  six  dollars  per  day  while  necessarily  engaged  in  taking  the 
testimony. 

I  am,  with  great  respect,  your  obedient 

MAHLON  DICKERSON. 

Hon.  Jambs  Stryker, 

Buffalo^  New  Yorh 

Twenty-Fourth  Congress,  First  Session, 

In  the  House  of  Bepresenfatives^  June  24,  1836. 

Besolved,  That  the  petition  and  papers  of  James  Crooks  and  Wil- 
liam Crooks  be  referred  to  the  Secretary  of  the  Navy,  to  ascertain 
(on  giving  notice  to  the  said  James  and  William  Crooks,  or  their 
agent,  of  the  time  and  place  of  taking  testimony)  the  value  of  the 
vessel  called  the  Lord  Nelson,  captured  by  Lieutenant  Woolsey,  on 
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Lake  Ontario,  on  the  5th  of  June,  1812,  at  the  time  of  said  capture, 
and  the  cargo  then  on  board  said  vessel;  and  that  he  report  the  same 
at  the  next  session  of  Congress. 

Attest:  S.  BURCHE, 

^  Chief  CkrWa  Office,  Ho.  Rep.  U.  S. 


No.  1. 

The  deposition  of  Augustus  Porter,  taken  l^ore  James  Stryker,  commis' 
sioner  acting  under  the  authority  of  the  annexed  letter  from  the  Secre- 
tary of  the  Navy  of  the  United  States. 

State  op  New  York,  Erie  couniy,  ss  : 

Augustus  Porter,  of  the  county  of  Niagara,  in  the  State  of  New 
York,  being  duly  sworn,  doth  depose  and  say:  That  in  the  month  of 
January,  in  the  year  one  thousand  eight  hundred  and  eleven,  this 
deponent  resided  at  Manchester,  in  the  present  county  of  Niagara, 
State  of  New  York,  and  was  the  proprietor  of  a  rope-walk  at  that 
place;  that  on  the  15th  day  of  January,  1811,  he  sold  to  William  and 
James  Crooks,  of  Niagara,  Upper  Canada,  the  several  pieces  of  cord- 
age specified  in  the  annexed  bill  or  account  marked  A,  which  said 
cordage,  with  transportation  of  the  same,  amounted  in  the  whole  to 
the  sum  of  five  hundred  and  eighty  dollars  and  eighty-four  cents; 
that  on  the  31st  day  of  January,  1811,  this  deponent  sold  to  the  said 
William  and  James  Crooks  a  further  quantity  of  cordage,  specified  *in 
the  annexed  bill  or  account  marked  B,  which  said  last-mentioned 
cordage,  together  with  the  transportation  of  che  same,  amounted  to 
the  sum  of  two  hundred  and  ninety-eight  dollars  and  eighty-one  cents; 
and  that  the  annexed  accounts  or  bills  marked  A  and  6  were,  at  the 
times  of  the  said  sales,  furnished  by  this  deponent  to  the  said  Wil- 
liam  and  James  Crooks,  and  that  he  at  the  same  time  received  pay 
therefor.  And  this  deponent  further  says  that  he  understood  from 
the  said  William  and  James  Crooks,  when  they  purchased  the  said 
cordage,  that  the  same  was  to  be  used  and  applied  upon  a  vessel 
which  they  were  then  building  at  Niagara,  called  the  Lord  Nelson; 
that  this  deponent  afterwards  saw  the  said  vessel,  and  believes  that 
the  quantity  of  cordage  sold  by  him  to  the  said  William  and  James 
Crooks,  as  above  stated,  was  the  proper  quantity  to  be  used  in  and 
about  the  rigging  of  a  vessel  of  her  size  and  dimensions;  that  the 
charges  of  transportation  stated  in  the  said  acc/junts  were  for  the 
transportation  of  the  said  cordage  from  Niagara  Falls  or  Manchester 
to  Youngstown,  opposite  Niagara,  in  Canada;  and  that  the  prices  for 
the  several  pieces  of  cordage,  as  set  opposite  U)  them  in  the  said  bill** 
or  accounts,  were,  at  the  times  of  the  sale  thereof,  fair  and  reasonable. 

And  this  deponent  further  says,  that  in  the  month  of  June,  IHVI, 
he,  this  deponent,  together  with  James  Crooks  above  named,  pro- 
ceeded from  Niagara  river  to  Sackett'  s  Harbor,  on  Lake  Ontario,  and 
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then  and  there  saw  the  said  vessel,  called  the  Lord  Nelson,  owned  by 
the  said  James  and  William  Crooks,  in  the  custody  of  an  ofScer  of  this 
government,  having  been  recently  captured  by  Lieutenant  Woolsey, 
of  the  United  States  brig  Oneida;  that  this  deponent  then  proceeded 
to  Oswego,  where  he  firot  heard  of  the  declaration  of  war. 

AUGUSTUS  PORTEB. 

Examined  and  sworn  before  me  the  tenth  day  of  January,  A.  D. 
1837. 

JAMES  STRYKER, 
Judge  of  county  courts  af  Erie,  county,  N.  Y.,  Commissioner,  dc. 


A. 


Messrs.  William  dc  J.  Crooks  bought  of  Augustus  Potier  : 
Jan.  15,  1811. 


cable,  weight 
cable,  weight 
stay,  weight 


Oct. 

4 

3 

1 

coil  shrouding 2 

2 

1 

1 

2 

0 

1 

0 

0 

0 

0 

0 

0 


coil  shrouding 

coil  3J-inch  rope 

coil  3-inch  rope 

coil  2-inch  rope 

coil  2 J-inch  rope 

coil  2J-inch  rope 

coil  1  J-inch  rope 

coil  I'J-inch  rope 

coil  1-inch  rope 

coil  worming 

coil  bolt  rope  ■  •  •  • 

coil  2  yarns  spun  yam 

coil  3  yarns  spun  yam 0 


25 


1  dozen  hambro  line 

2  dozen  houslin,  at  12  shillings 
2  dozen  marlin,  at  9  shillings  • 


Q.   Lbt. 

3     13 
0    25 


1 
0 


2 
0 
3 
1 
3 
3 
1 
2 
1 
3 
1 


18 
8 


0     21 
2     17 


11 
4 

10 
8 

26 
7 
5 
7 
9 

14 

17 


1     24  at  $20 ■ 
13  75 

3  00 

2  25 


■   $509  64 


Transportation  to  Niagara 


9  00 
8  00 


526  64 
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Amonnt  bionght  over • $526  64 

Balance  due  Measrs.  W.  &  J,  Crooks 54  20 


580  84 


CBEDIT. 


By  cash $567  78 

Overcharge  on  white  rope 13  06 


Manchesteb,  Janvary  15,  1811. 


580  84 


AUGUSTUS  PORTER. 


B. 

Manchesteb,  January  31,  1811. 
Messrs.  WHUam  &  James  Crooks  to  Augustus  Porter,  Dr. 


To 


coil  l|-inch  rope 


coil  1| 
coil  1| 
coil  2 
coils 
coil  2| 
coil2i 
coil  2i 
coil  2^ 
coil  2| 

coil    9-thread  ratlin 0 

coil  12-thread  ratlin 0 

piece  5-inch  rope 
hanser 


12    3     18  at  $20- •■ 

3  coils  white  rope,  30,  41,  and  70  lbs.  =  141  at  2« 

Transportation  of  same  to  Niagara,  at  3«.  per  cwt 


do 
do 
do 
do 
do 
do 
do 
do 
do 


CM. 

Q. 

IJb$. 

0 

2 

25 

0 

2 

26 

0 

3 

0 

0 

3 

27 

0 

3 

24 

0 

4 

0 

8 

0 

4 

1 

14 

1 

11 

0 

2 

6 

0 

1 

0 

0 

1 

23 

1 

2 

14 

$258  26 

35  25 

5  35 

298  81 


Gentlemen  :  I  forward,  by  Mr.  Hinds,  to  the  garrison  the  above 
cordage,  which  I  hope  will  arrive  safe  and  meet  your  approbation. 
The  6c{.  added  on  transportation  per  cwt.  was  owing  to  the  badness 
of  the  roads. 
I  am,  respectfully,  your  obedient  servant, 

AUGUSTUS  PORTER. 
By  RALPH  COFFER. 
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No.  2. 

The  deposition  of  Margaret  McCormick^  taken  hefore  James  Stryher, 
commissioner  acting  under  the  authority  of  the  annexed  letter  of  tJu 
Secretary  of  the  Navy  of  the  United  States. 

State  op  New  York,  Erie  County,  ss : 

Margaret  McCormick,  of  Niagara,  Upper  Canada,  being  duly  sworn 
and  examined,  doth  depose  and  say:  That  in  the  months  of  May  and 
June,  in  the  year  1812,  she,  this  deponent,  resided  in  Queenstown, 
Upper  Canada,  with  her  son,  Thomas  McCormick;  that  during  the 
fall  preceding  she  packed  the  several  articles  of  clothing,  bedding, 
&c.,  specified  in  the  schedule  or  list  hereto  annexed,  marked  C,  in 
seven  trunks,  at  Three  Rivers,  in  Lower  Canada,  where  she  formerly 
resided;  that  after  her  removal  to  Queenstown  aforesaid  she  directed 
the  said  seven  trunks  of  clothing,  bedding,  Ac,  to  be  sent  to  the 
place  last  mentioned,  and  that  the  same  were  shipped,  as  she  was  in- 
formed and  verily  believes,  on  the  25th  May,  1812,  at  Prescott,  in 
Upper  Canada,  on  board  the  schooner  Lord  Nelson,  then  owned  by 
William  and  James  Crooks,  of  Niagara;  that  Captain  or  Lieutenant 
Woolsey,  by  whom  the  said  vessel  was  captured,  in  the  spring  of 
1813,  wrote  to  the  above  named  Thomas  McCormick,  the  son  of  this 
deponent,  informing  him  that  the  said  trunks  containing  clothing, 
&c.,  were  found  on  board  the  said  vessel  called  the  Lord  Nelson  at 
the  time  of  her  capture;  that  they  were  then  at  Sackett's  Harbor, 
and  when  he  returned  there  he  would  take  steps  to  have  them 
restored  to  this  deponent,  but  that  the  only  portion  of  the  contents 
of  the  said  seven  trunks  which  she  ever  received  are  the  articles 
specified  in  the  annexed  list  or  schedule  marked  D,  hereto  annexed, 
and  that  the  articles  in  the  last  mentioned  schedule,  when  received 
by  her,  were  so  injured  and  spoiled  as  to  be  in  a  great  measure  unfit 
for  use  and  almost  worthless. 

And  this  deponent  further  says  that  the  schedule  C  was  made  out 
from  memory  very  soon  after  the  loss  of  the  property  therein  stated; 
that  she  made  the  estimate  of  the  value  of  the  several  articles  at  the 
same  time,  at  the  request  of  her  son,  and  verily  believes  that  the 
prices  afiixed  to  the  said  articles  are  fair  and  reasonable,  making  aU 
due  allowance  for  the  use  and  wear  of  the  same;  and  that  the  sum  of 
four  hundred  and  five  pounds  Canada  currency,  or  sixteen  hundred 
and  twenty  dollars  money  of  the  United  States,  stated  in  the  schedule 
C  as  the  whole  amount  of  the  value  of  the  said  clothing  contained  in 
said  trunks,  was  at  the  time  the  fair  value  of  the  same,  and  the  ex- 
tent of  the  loss  of  this  deponent  by  reason  of  the  capture  aforesaid; 
and  that  she  has  never  received  from  any  person  or  persons  any  in- 
demnity or  pay  for  the  same. 

MARGARET  McCORMICK. 

Examined  and  sworn  to  the  tenth  day  of  January,  A.  D.  1857,  be- 
fore me, 

JAMES  STRYKER, 
Judge  of  county  courts  Erie  county j  N.  T. ,  Commissioner^  do. 
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List  of  things  taken  by  Captain  Woclsey. 

£  8. 

Ist  trunk — 10  silk  gowns  and  petticoats,  at  £8 80  00 

24  caps,  lace,  linen,  worked  muslin,  15» 18  00 

12  night-caps,  28 1  4 

18  dickeys,  7«.  6d 6  15 

1  silk  shawl 2  10 

4  muslin  shawls 2  10 

2  worked  aprons 3  00 

6  neck-handkerchiefs,  Ss 18 

1  lace  cloak  . .  ^ 5  00 

2  miniatures 5  00 

Gloves,  fans,  and  ribbons * 2  00 

1  green  silk  parasol  •  •  • 1  5 

1  baby's  cambric  frock  and  6  caps,  6  shirts 5  10 

1  silk  cradle-quilt 3  00 

2d  trunk — A  lace  cambric  gown 4  00 

1  cambric  gown  and  petticoats  with  lace 3  00 

5  muslin  gowns,  155 3  15 

2  worked  petticoats ' 5  00 

12  white  petticoats,  muslin,  dimity,  &c 7  00 

12  calico  gowns,  15* 9  00 

2  patterns,  gowns 1  10 

2  patterns,  muslin 3  00 

6  shifts 2  10 

12  pocket  handkerchiefs 1  10 

1  work-bag,  ^  pound  sewing  silk 1  10 

26  yards  fine  linen,  45 5  4 

6  pair  new  cotton  stockings,  68 116 

12  pair  worn  stockings 1  16 

Muslin,  linen,  ribbons 3  00 

3d  trunk — 3  set  bed  curtains 12  00 

11  window  curtains 11  00 

2  white  quilts 5  00 

6  calico  quilts 30  00 

3  yards  netting  fringe,  28 3  00 

I  pair  blankets 1  00 

4th  trunk — 36  sheets,  fine  linen 36  00 

36  pillow  cases 4  10 

II  table  cloths 8  00 

12  towels 12 

1  Japan  box,  with  silver  cup,  knife,  &c 2  00 

1  green  rug,  1  pair  blankets 1  10 

5th  trunk — 3  large  blankets 3  00 

3  small  blankets 1  10 

1  straw  bed 10 

1  brown  silk  parasol 1  00 
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Isilkpelice 7  00 

1  cambric  pelice 15 

1  straw  bonnet 1  10 

A  quantity  of  silk  pieces,  embroidered  work-bag,  gauze, 

&c 2  10 

Toilet  box,  with  needles,  tambouring  needles,  netting 

needles,  silver  cases  needles,  a  reel,  with  other  trinkets.  3  10 

1  pair  jet  shoe  buckles,  with  gold  edge 12  00 

1  pair  jet  shoe  buckles,  plain 6  00 

1  pair  jet  shoe  buckles 2  10 

1  pair  jet  ear-rings,  gold  edge 5  00 

1  pair  pearl  ear-rings 4  00 

1  pair  gold  ear-rings 2  00 

2  pair  gold  knives 1  00 

1  pair  small  set  ear-rings 1  00 

1  set  necklace 1  10 

1  large  setting  for  a  comb 1  10 

2  gold  rings 1    5 

1  set  rings 2  00 

4  lockets 2  00 

1  long  satin  cloak 2  10 

1  short  mode  cloak 2  00 

1  worked  pin  cushion  and  other  trinkets 1  00 

6th  trunk — 1  feather  bed  and  pillows 12  10 

1  bolster  and  straw  bed 1  00 

Screws  for  the  bedstead 

7th  trunk — 4  smoothing-irons 10 

1  toilet  clock;  1  painting,  framed 2  00 

2  large  China  bowls,  teapot,  cups  and  saucers 2  00 

1  queen's  metal  teapot,  2  servers,  sugar  and  cream  pot  1  10 

1  tea  caddy,  2  Japan  cannisters 1  10 

1  bolster  and  2  pillows 8 

Bobbin,  shirt-wires,  button-moulds,  pins,  wire,  a  quan- 
tity of  working  cotton,  thread,  and  tape 2    5 

1  large  cotton  net  shawl 15 

2  flannel  petticoats  and  jackets 10 

Books,  paper,  small  boxes,  Ac,  Ac. 2  00 

1  bedstead 5  00 


405  00 
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D. 

Goods  returned. 


2  parasols, 

1  silk  pelice, 

3  silk  gowns, 

3  silk  petticoats, 
1  embroidered  muff, 
1  silk  cradle-quilt, 
1  cambric  pelice, 
3  calico  gown  patterns, 
11  calico  gowns, 
8  calico,  muslin,  white  and  col- 
ored, 
3  petticoats,  1  colored, 
1  black  lace  cloak, 
1  black  made  cloak, 
1  crape  scarf, 
1  pair  shoe  slips, 
1  black  lace  tippet, 
1  silk  tippet,  stuffed  with  cotton, 
1  India  shawl, 
1  muslin  shawl, 
1  worked  apron, 
1  linen  vail, 


1  bit  muslin, 
Wool  to  dye, 
1  embroidered  work-bag, 
1  silk  work-bag, 

1  gauze   petticoat   and  handker- 
chief, 
1  painting,  framed, 

1  pair  stays, 

2  cotton  aprons, 

2  fans,  and  some  bark  work, 

1  syringe,  parcel  letters, 

1  toilet-box,  with    some    broken 

trinkets, 
1  set  necklace, 
1  setting  for  a  comb, 

1  tea  caddy,  broke, 

2  miniatures, 

2  pair  silk  stockings, 
Part  of  a  dressing-box, 

3  pair  set  buckles, 
1  pair  gloves, 

1  tambouring  frame. 
MARGARET  McCORMICK. 


Montreal,  October  28,  1815. 

My  Deab  Son:  Before  I  sent  off  my  letter  I  got  the  trunk  with  my 
things.  Though  they  are  much  spoiled,  still  they  will  be  of  some  ser- 
vice to  me;  but  they  have  taken  lace,  trimming,  and  fringe  off  of  every- 
thing that  had  any,  and  even  cut  out  the  sleeves  of  some  of  the 
gowns,  picked  out  all  the  ornamental  part  of  the  set  necklace,  and 
sent  but  one  part  of  the  pearl  earings,  and  kept  a  number  of  trinkets 
out  of  the  toilet-box.  I  mention  this  because  it  reduces  them  to  not 
the  quarter  of  the  value  they  was;  and,  indeed,  it  would  appear  that 
the  silk  things  were  wantonly  spoiled,  for,  as  they  were  all  packed 
over  one  another,  I  can' t  conceive  how  some  pieces  should  have  been 
entirely  wet  and  spoiled,  whilst  others,  just  under,  should  not  be 
touched.  However,  I  can't  conceive  I  shall  be  obliged  to  pay  one 
hundred  and  thirty  dollars  for  such  disassorted  and  spoiled  things. 
Mr.  Rousseau  thinks  it  is  a  Yankee  trick  to  send  the  thing  to  you  ho 
that  he  may  exact  payment,  as  he  sent  previously  a  letter  of  advice. 
However,  you  will  know  more  about  it  by  and  by.  I  will  send  you 
a  list  [see  the  list  within]  of  what  I  received,  in  case  you  may  want 
it.  In  my  list  I  forgot,  among  other  things,  about  twelve  pair  shoes ; 
and  among  the  things  you  sent  there  is  five  yards  calico,  like  the  bit 
enclosed,  that  I  have  no  knowledge  ever  belonged  to  me. 

MARGARET  McCORMICK. 
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Prescott,  May  25,  1812. 

Dear  Sir:  You  will  please  to  receive  from  on  board  the  schooner 
Lord  Nelson  sevein  trunks  and  one  bedstead,  which  I  wish  safe  to 
hand. 

I  am,  dear  sir,  your  obedient  and  humble  servant, 

Per  WILLIAM  GILKESON. 
JOHN  BIGGAR. 
Mr.  Thomas  McGorhige. 


Sacket's  Harbor,  September  22,  1815. 

Sir:  I  some  time  since  received  your  letter  of  the  25th  July.  In 
answer  to  which  I  have  to  observe  that,  when  the  trunks  you  allude 
to  were  first  discovered  to  contain  private  wearing  apparel,  which 
was  some  time  after  the  capture  of  the  Lord  Nelson,  and  but  a  short 
time  previous  to  the  sale  of  vessel  and  cargo,  I  wanted,  myself,  to 
obtain  the  restoration  of  said  trunks;  and,  indeed,  in  a  conversation 
with  the  then  marshal  (Mr.  Curtimas)  it  was  understood  that  I  was  to 
bid  them  off  (as  they  been  libelled)  at  a  mere  nominal  value,  say  five 
dollars;  on  the  day  of  sale,  however,  I  found  a  number  of  persons  ready 
to  run  them  up  to  the  highest  price,  but  to  frustrate  their  plans,  and 
not  fearing  the  consequences,  I  bid  five  thousand  dollars  after  a  bid 
of  ten,  at  which  price  they  were  struck  off  to  me,  after  which  I 
chastised  the  most  active  of  my  opponents,  which  cost  me  for  a 
breach  of  the  peace  upwards  of  $120.  The  deputy  marshal  took  the 
trunks  in  his  possession  and  carried  them  to  Watertown,  where  they 
remained  until  the  next  spring  half  under  water,  when  the  marshal, 
considering  my  motives  for  bidding  so  high,  ordered  the  goods  to  be 
appraised  and  another  sale  at  auction,  at  which  my  friends  bid  to  the 
full  amount  of  the  appraisement,  say  $384  or  $385,  and  they  were 
struck  off  to  me,  but  in  such  a  condition  as  to  render  it  necessary,  in 
order  to  save  any  of  the  articles,  to  have  them  all  washed  and  dried, 
under  which  operation  many  of  the  most  valuable  articles  were 
purloined. 

Ignorant  of  the  duration  of  the  war,  and  not  knowing  where  to 
send  the  trunks,  and  besides  the  house  in  which  they  were  deposited 
having  been  once  or  twice  deserted  by  its  occupants  on  an  attack  or 
the  expectation  of  one,  I  ordered  a  selection  of  such  articles  as  would 
possibly  be  of  any  use  to  me,  and  a  fair  valuation  to  be  made  of  them, 
which  amount  I  have  passed  to  your  credit,  say  $250,  besides,  should 
they  be  condemned,  I  have  an  instrument  by  which  my  officers  and 
men  relinquish  all  share  of  prize  money  arising  from  the  sale  of  said 
trunks,  which  must,  I  think,  be  somewhere  about  $150  more.  But 
as  it  stands  there  is  a  balance  of  upwards  of  $130  in  my  favor  against 
the  articles  which  I  most  cheerfully  remit,  and  am  sorry  it  has  not 
been  in  my  power  to  send  them  entire.  I  send  you  besides,  by  the 
Lady  of  the  Lake,  one  trunk  containing  a  variety  of  articles  which 
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have  been  saved  from  the  general  wreck,  and  which  is  all  that  is 
saved. 

Respectfully,  your  obedient  servant, 

MEL'N  WOOLSEY. 
Mr.  Thomas  McCobmick, 

Qiieenatovm,  Upper  Canada. 


No.  3. 

T/ie  deposition  of  Asa  Stanard^  taken  be/ore  James  StryJcer,  commis* 
sioner  adding  under  the  authority  of  the  annexed  letter  from  the  Secre- 
tary  of  the  Navy  of  the  United  States. 

State  op  New  Yobk,  Erie  county ,  ss: 

Asa  Stanard,  of  the  village  of  Black  Rock,  in  the  county  of  Erie, 
ship  builder,  being  duly  sworn  and  examined,  doth  depose  and  say, 
that  in  the  fall  of  the  year  1810  he  was  employed  by  William  Crooks  and 
James  Crooks,  of  Niagara,  Upper  Canada,  to  build  for  them  a  schooner, 
afterwards  called  the  Lord  Nelson;  that  deponent  proceeded  to  Niagara 
and  commenced  the  work  upon  said  vessel  about  the  1st  d  ay  of  October, 

1810,  and  continued  at  work  until  the  month  of  February  following, 
when  he  left  off  work  and  recommenced  it  about  the  latter  part  of 
March;  that  he  launched  the  said  schooner  on  the  1st  day  of  May, 

1811,  and  worked  upon  her  after  she  was  launched  until  she  was 
ready  for  sea.  And  this  deponent  further  says,  that  he  received 
from  the  said  William  and  James  Crooks  for  the  work  he  performed 
on  said  vessel  upwards  of  one  thousand  dollars;  that  he  has  examined 
the  account  of  moneys  expended  in  the  building  and  outfit  of  the 
said  schooner  hereto  annexed  marked  E,  and  believes  the  same  to  be 
a  just  and  accurate  account  of  the  materials  furnished  and  moneys 
expended  in  and  about  the  building  and  outfit  of  said  schooner  Lord 
Nelson;  that  the  said  schooner  when  completed  must  have  cost,  and 
been  fully  worth,  the  sum  of  five  thousand  dollars;  and  that  a  vessel 
of  the  same  dimensions  and  equally  well  built  could  not  be  built  and 
completed  for  a  less  sum  than  eight  thousand  dollars,  at  the  present 
prices  of  labor  and  materials. 

ASA  STANARD. 
Sworn  and  examined  before  me  the  eleventh  day  of  January,  A. 
D.  1837. 

JAMES  STRYKER, 
Judge  of  county  courts  of  Erie  Co. ,  N.  Z ,  Conj^missioner,  Ac. 
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John  G.  Brown,  for  timber  and  plank 

Charges  on  cambooe  at  and  from  Oswego,  and  paid  Michael 

DeBord 

J.  Lecord,  hauling  out  timber,  40s. ;  A.  Monnet,  ditto,  40« 

17  pounds  of  iron  for  dgs.,  9</.. 

46  pounds  of  iron  for  spikes,  34f.;  1  gallon  train  oil,  10<...... 

Paid  Allen,  2  days'  work 

67  pounds  of  bar  iron  for  spikes,  9d...l • ...... 

29J do 

80 do 

34^ do 

70} do 

9  gallons  train  oil,  90<.;  2  kegs  sperm,  brown,  64<  ;  2  pounds 

brimstone,  8«.. 

3  pounds  of  rod  iron,  3s.;  4  pounds  of  nails,  8«.............. 


382  pounds  of  bar  iron  for  dead  eyes,  9s 

Pud  freight  of  Bails  and  blocks  from  Oswego  ................ 

12J  pounds  of  bar  iron,  9d 

Paid  Augustus  Porter  for  rigging,  per  invoice  No.  409  ....... 

Paid  Asa  Stanard 

500  feet  }  boards,  40*  ;  256  feet  |  boards,  28s.,  from  Bridge- 
water.. . ........... .....*... 

Joseph  King,  for  30  days'  work 

Paid  for  furnace  spars.. ...... ...... ....... 

Henry  Beaner,  for  64  feet  }  pine  boards,  8i 

A.Monnet,  hualing  main  boom 

S.  Camnell,  for  the  tree  to  make  boom  . ......... 

2  pounds  of  nails,  2< .. . .................. 

2  pounds  of  brads,  4s . ... ............... 

2  pounds  of  nails,  4t... ... 

2  pounds  of  nails,  4t -. — .. 

2  pounds  of  brads,   8s.;  1  bunch  of  shop  twine,  6«.;  paid  for 

sheeting  and  screws,  8< 

H  kegs  white  lead,  72s.;  1  keg  black  paint,  84<  ;  1  keg  red 

40«.;  1  yellow,  40s 

2  large  paint  brushes,  12s.:  2  small  paint  brushes,  2f.;  32  gal- 

Ions  linseed  oil,  £19  4t ... . 

3}  pounds  of  tallow,  3s. ;  a  double  padlock,  5s. ;  a  bolt,  2s. ;  7  J 

pounds  of  hinges,  lis 

2  yards  of  Scotch  shsetiner,  3s.  Bd. . 

4  pounds  of  nails,  8s  ;  200  brads,  2s.  Bd.;  I  pound  of  putty,  2s. 
1,500  feet  of  boards,  90s.;  268  feet  of  walnut,  92?.,  from 

Grimsby . . ......... 

19  pounds  bar  iron,  9d.. 

67  pounds  bar  iron «. 

4  pounds  of  nails,  8s.;  200  brads,  3s.  6(1;  100  brads,  Is.  6d 

13}  pounds  iron  pot,  13s    Bd.;  i    pound  of  glue,  Is.  Sd. 

23  pounds  of  bar  iron,  17s.  3d.;  3  pounds  of  chalk,  8s 

200  brads,  Is 

2  pounds  of  nails,  4s.;  3  pounds  of  nails,  6s .. 

2  pounds  of  steel,  5s. ;  30  pounds  of  bar  iron,  22s.  Bd.;  3  cod 

lines,  30s. ;  1  mop,  4s..... 

FaXd  for  making  hoops.... 

1  pound  of  beeswax,  2s.;  paid  for  twine,  5s. ;  paid  Old  John  for 

caulking,  28s 

\  yard  of  coating,  6s.;  95  pounds  bar  lead,  H2s.  Bd.;  41  pounds 

of  bar  iron,  30s.  9d  ;  17  pounds  of  steel,  S4s... ........... 
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B — ContinuecL 


1811. 


Hay 


June 


9 

10 
13 
16 

17 

18 
20 


23 
24 


27 

29 

30 
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17 
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22 
6 

8 


3  pounds  of  naiU,  2« 

Dnwer  handles,  U 

14  poondfl  of  potty,  2s ............ 

Paid  for  red  lead,  2f.;  }  gallon  Bpirits  of  turpentine,  8«. ;  26 

ponndBofbar  iron,  18s.  9d 

400  brads,  4«.;  116  nails,  2t.;  74  pounds  of  bar  iron,  56f.  6d\ 

4J  pounds  of  putty,  98  ....... .......... 

Paid  Caleb  Matlock,  17  days  calking,  12< 

Paid  for  6  pounds  of  putty,  10«.;   174  pounds  of  bar  iron, 

130«.  M 

1  keg  of  white  lead 

4}  pounds  of  beeswax,  9s.;  5  pounds  of  nails,  10<. ............ 

Coil,'  £1  Of.  6d.j  ratline  and  spun  yam  from  W.  Porter 

1  keg  bright  red  paint  ..... 

7^  poundis  of  beeswax,  2$.  • ..................... 

1  pound  of  putty 

1  pair  of  butt  hinges,  2t. ;  16  wood  screws,  It.  4(f.;  1  cupboard 

lock,  2s.  6rf.-.'. 

23  pounds  of  bar  iron,  17s.  3d!. ;  18  pounds  cf  bar  iron,  13s.  6d. 

Paid  Charles  Keith,  17  days  work  calking,  lU 

1  axe,  16s  ;  1  handle,  2s. ;  200  tacks,  3f. ;  1  keg  white  lead, 

48s ,.... 

49  pounds  of  bar  iron,  36s.  lOd, ;  paid  for  16  pounds  of  bar  iron, 

10s.  Bd. ;  paid  sawyers,  24s , 

6  pounds  of  nails,  9s. ;  2  pounds  of  nails,  4s.  ;  10}  pounds  of 

nail  rod,  13«.  Id ,.. 

200  tacks,  3s. ;  hammer,  3s 

Suit  of  clothes  to  Mr.  Stannard 

600  tacks,  7s.  M, ;  ^  pound  of  brimstone,  2s 

100  tacks 

£  8.  d. 
pewter  basin,  30s. ;  4  pewter  plates,  26s 2  16    0 

4  pewter  spoons,  6s. ;  1  quire  of  paper,  2s. ;  1  blank 

book,  14s 110 

1  shite  3s. ;  1  inkstand,  3^  ;  1  candle  stick,  14s 10    0 

Snuffers  and  stand,  4s. ;  frying  pan,  9s 0  13    0 

8  spoons,  8s. ;  24  plates,  16s. :  2  dishes,  9s 1  13    0 

6  tumblers,  12s. ;  6  cups  and  saucers,  12s..... 14    0 

1  pewter  teapot,  12s. ;  1  milk  jug,  2s 0  14    0 

2  black  jacks,  4s. ;  12  knives  and  12  forks,  16 1    0    0 

6  Britannia  metal  teaspoons,  6s. ;  1  sugar  dish,  2s  ..    0    8    0 
2  salts,  2s. ;  1  pepper  box,  Is. ;  mustard  pot,  U.  6d  .     0    4    6 

lbowl,2s.;  1  soup  tureen,  125 0  14    0 

1  soup  ladle,  7s. ;  1  Japanned  pitcher,  10s 0  17    0 


24  panes  of  glass,  24s. ;  3  pounds  of  putty,  6s. ;  2  shoyels,  24s. ; 
28  pounds  of  shot,  42s. ;  9  gallons  of  whiskey,  72s 

1  keg,  8s. ;  brass  cock,  6s. ;  12  pounds  of  candles,  18s;  tea  can- 
ister, 2s. ;  1  paper  of  ink  powder.  Is.  6d.. ... 

1  bunch  of  twine,  6s. ;  almanac,  Is. ;  hambro  line,  10s  ........ 

Paid  Joseph  King,  for  joiners'  work....  ....•- ...... 

Buttons  for  Mr.  Stannard's  suit.. . .... 

I  pounds  of  nails,  12s.;  6  loaves  of  bread,  9s. ;  1  barrel  of  four, 
66s.;  194  pounds  of  pork,  146s.  6d 

Paid  Mr.  Welch  for  boarding  men 

Asa  Stannard 

Paid  charges  at  Kingston,  96s. ;  map,  4s. ;  fla^;:,  8s.  ;  pair  of 
steelyai^,  24s. ............. 

Paid  Charles  Keith 

Paid  Elanthan  Stevens 

Paid  for  bread  3s. ;  hat  to  Bob 

Barrel  of  flour,  66s. ;  166  pounds  of  pork,  116s.  3d 
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1811. 
Jane      17 
19 


Paid  John  Wagstaff 

Paid  Wm.  Wallace,  for  making  pumpB..«. 

£    t,  d. 

2  sets  calking  ixonB,  5« 0  10  0 

\cwL  Zqr,  14^.,  4-inch  deck  ndls,  S2< 3    0  0 

8        2       17        6-inch  spikes,  3 1» 13    8  3 

12        3        of  anchor,  48«. 3  13  3 

6        3        0       bolt  iron,  18* -      6     16 

1  brass  steering  compass. .......... .......       14  0 

1  wood  steering  compass . ..      0  18  0 

28  16  0 

Advance  60  per  cent 17    6  0 

46    0  0 

1  set  of  rudder  irons 8  12  3 

1}  barrels  of  rosin  ;  )  barrel  of  pitch,  in  two  bar- 
rels, 38« 4.....     3  16  0 

2cwt.  ofoakom 269  pounds    8    0  0 

259       *' 

1  anchor,  weight,  318  pounds  Hi.  ..     224      <'        14  18  6 

318       «* 


II' 


1,080 

Carting  10  cwt.  from  Albany,  If.  Od ........ 

Storage  and  weighing,  Schenectady,  6d. 

Freight  to  Oswego,  16* 

Freight  to  Niagara,  3 J  barrels,  8* 

Commission  of  5  per  cent,  on  anchor 

£    «.  d. 
Camboos  and  charges  to  Oswego .......  17     1    2 

Figure  head 10    0    0 

Charges 10    0 


0  17  6 

0    6  0 

8     0  0 

16  8 

0  14  9 


Amount  of  sails,  per  invoice  No.  406  ..    $414  60 
Less  1  pair  Bavensduck  left 17  00 


£.    «.  i. 

Carriage  from  Albany,  13  ewt.  Zqr,  92&t..     14  2 

Storage  and  weighing,  6i. ....    0    7  0 

3  puncheons  for  sails 14  0 

Freight  to  Oswego,  10« 11     1  6 

Commission  on  £13  18<  8i 0  14  0 


1  hawser loot.  2qr,  14^. 

1  piece  5-inch  rope 0        1      26 

1  coil  of  rope 1        1       11 

1  coil  of  rope 0       2        6 

1  coil  of  rope 0        2      25 


4        2      23,at$20 

Paid  for  16}  pounds  of  sole  leather,  2s.  9</. 

Paid  for  colors 

Paid  Seth  Biadshaw  amount  on  account  for  black- 
smith work.............. 

Paid  John  McCready  amount  of  account  for  black- 
smith work............. •••......••... 


1    2 


397  60  159     0     0 
Amount  of  blocks,  per  invoice  No.  406.        48  77.  19  10    2 


331  18    2 


14  10    8 


37  12  10 
2  3  4 
1  16    0 

16    2    8 

28     6    0 


£      f.    i. 

0      6      6 

8     16      0 


54     12      3 


431      9      8 
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E — Continued. 


1811. 

June 

19 

July 

2 

Nor. 

28 

Dec. 

2 

13 

1812. 

Feb. 

3 

19 

]f»ich 

20 

April 

8 

May 

12 

20 

PAid  Philander  Noble,  22^  days  painting,  16« 

Paid  for  Bob.  Smery's  clothes 

Paid  P.  Fitzpatrick,  8  months  and  17  days  painting,  &c 

Pftid  Captain  Drake...... ............................. 

Paid  sundries  to  Bob  Emery , 

Paid  for  making  clothes  for  Bob  Emery ............. 

Faid  J.  Batler  for  two  oak  trees  .......  .................... 

Paid  Jolm  Saunders  for  a  table 

4  drawer  locks,  16<. ;  16  screws,  8^. ;  paid  for  span  yarn,  91«.  6 

Paid  Isaac  Fellows,  for  a  boat,  &c. .... 

Paid  for  an  anchor,  392  pounds,  at  IQd,  £16  6f.  8d 

26  years'  interest  thereon,  at  7  percent 


£     5. 

18    0 
2    0 

17  12 
121    0 

4    8 

2  11 
0  16 

3  4 
6     8 

25  16 

26  2 


1,862  15 
3,259  16 


Wsr  Flambobo',  JDeeember  12,  1836. 
S  BuBCBB,  Chi^Ckrk, 


W.  J.  CB00K8. 


d. 
0 

8 
0 
0 

4 

0 
0 
0 
3 
3 
8 


5 
3 


5,122  11      8 


No.  4. 

The  deposition  of  Andrew  Heron,  taken  before  James  Stryker,  commis- 
sioner acting  under  the  authority  of  the  annexed  letter  from  the  Secre- 
tary  (f  the  Navy  of  the  United  States. 

State  of  New  York,  Mie  county,  ss: 

Andrew  Heron,  of  Niagara,  Upper  Canada,  merchant,  being  duly 
sworn  and  examined,  doth  depose   and  say  that  in  the  year  1812   he 
was  engaged  in  mercantile  business  at  Niagara  aforesaid,  and  in  the 
spring  of  that  year  sent  an  order  for  hardware  and  dry  goods  to 
Montreal;  that  he  received  an  invoice  of  goods  shipped  at  Prescott 
on  board  the  schooner  Lord  Nelson,  then  owned  by  William  and  James 
Crooks,  on  the  25th  day  of  May,  1812,  in  pursuance  of  said  order. 
That  the  hardware  so  shipped  consisted  of  sixteen  bars  of  iron  and 
four  bundles  of  scythes,  as  stated  in  the  bill  of  lading  hereto  annexed, 
marked  F,  and  amounted  to  nineteen  pounds  six  shillings,  Canada 
currency,  or  seventy-seven  dollars  and  twenty  cents,  money  of  the 
United  States;  that  the  dry  goods  were  contained  in  two  barrels  and 
one  trunk,  as  also  stated  in  the  annexed  bill  of  lading,  and  amounted  to 
one  hundred  and  twenty  pounds  eight  shillings  and  seven  pence  half 
penny,  (.£120  8  7i|,)  Canada  currency,  or  four  hundred  and  eighty 
dollars  and  seventy-three  cents,  money  of  the  United  States.    That 
the  whole  amount  of  property,  as  he  understood  and  verily  believes, 
which  was  shipped  on  his  account  at  Prescott  aforesaid,  at  the  time 
above  stated,  on  board  the  said  schooner  Lord  Nelson,  was  worth  one 
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hundred  and  forty-four  pounds  fourteen  shillings  and  seven  pence 
half  penny,  Canada  currency,  ($558  93,)  according  to  the  invoice  then 
received,  and  which  invoice  was  subsequently  lost  or  destroyed  at 
the  taking  of  Niagara  by  the  forces  of  the  United  States,  this  depo- 
nent being  made  prisoner,  and  his  papers  deranged  and  scattered  in 
his  absence.  And  this  deponent  further  says  that  he  did  not  receive 
the  said  goods,  having  understood  that  the  said  schooner  was  captured, 
with  the  said  goods  on  board,  on  her  passage  from  Prescott  to 
Niagara;  that  the  invoices  of  said  goods  so  received  by  him  were 
transmitted  by  George  Piatt,  Montreal  hardware  dealer,  and  Miller  t 
McParlane,  of  the  same  place,  dry  goods  merchants,  with  whom  this 
deponent  afterwards  settled,  and  allowed  them  on  said  settlement  the 
sums  of  money  herein  stated  as  the  prices  of  the  said  hardware  and 
dry  goods  shipped  on  his  account,  At  Prescott  aforesaid,  on  board 
gaid  schooner  Lord  Nelson. 

A.  HERON. 

Sworn  and  examined  before  me  the  eleventh  day  of  January,  A.  D. 
1837. 

JAMES  STRYKER, 
Judge  <f  County  Courts  of  Erie  Co.,  N.  Z,  Commissioner,  dc. 


F. 

Prescott,  May  15,  1812. 

Dear  Sir:  You  will  please  receive  from  on  board  the   schooner 
Lord  Nelson,  Captain  John  Johnson,  16  bars  iron,  4  bundles  scythes, 
2  barrels,  1  trunk — 23  articles — which  I  wish  safe  to  hand. 
I  am,  dear  sir,  your  obedient,  humble  servant. 

Per  WILLIAM  GILKISON, 
JOHN  BIGGAR. 
Mr.  Andrew  Heron. 


No.  5. 

The  deposition  of  Robert  Grant,  taken  befoi'e  James  Stryker,  commis- 
sioner acting  under  the  authority  of  the  annexed  letter  from  the  Secre- 
tary <f  the  Navy  qf  the  United  States. 

State  op  New  York,  Erie  county,  ss: 

Robert  Grant,  of  Queenstown,  Upper  Canada,  being  duly  sworn  and 
examined,  doth  depose  and  say  that  in  the  year  1812  he,  this  depo- 
nent, and  one  James  Kerby,  carried  on  trade  and  business  as 
merchants  at  Queenstown  aforesaid,  under  the  name,  firm,  and  style 
of  Grant  &  Kerby,  and  that  in  the  course  of  said  business  the  said 
firm  purchased  of  Gerard,  Yeoward,  Gillespie  &  Co.,  merchants  of 
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Montreal,   on  the  27th  day  of  May,  1812,  three  barrels  of  Jamaica 
spirits  and  one  barrel  of  Teneriffe  wine,  at  the  prices  stated  in  the 
invoice  hereto  annexed,  marked  G;  that  the  said  firm  of  Grant  & 
Kerby  paid  to  the  said  Gerard,  Yeoward,  Gillespie  &  Co.  fifty  pounds 
and  eleven  shillings,  Canada  currency,  ($202  20,)  for  the  said  spirits 
and  wine,  and  also  four  pounds  ($16)  for  transportation  from  Montreal 
to  Prescott,  as  is  stated  in  the  account  hereto  annexed,  marked  H;  and 
this  deponent  verily  believes  that  the  said  prices  were   fair  and 
reasonable.     This  deponent  further  says  that  the  said  firm  of  Grant 
&  Kerby  subsequently  received  the  two  communications  or  letters 
hereto  annexed,  marked  I  and  K,   from  William  Gilkison,   at  that 
time  general  forwarding  agent  for  the  Canada  merchants  resident  at 
Prescott,  by  which  they  were  informed  that  the  said  barrels  of  spirit 
and  wine,  as  well  as  eighty-three  bars  of  iron  belonging  to  Clark  & 
Street,  of  Bridgewater,  were  shipped  on  board  the  schooner  Lord 
Nelson,  owned  by  William  and  James  Crooks,   on  the  31st  day  of 
May,  1812,  to  be  transported  to  Queenstown  aforesaid;  that  this  depo- 
nent is  well  acquainted  with  the  handwriting  of  said  William  Gilkison, 
and  that  the  letters  hereto  annexed,  marked  I  and  K,  are  in  his  proper 
handwriting,  and  this  deponent  verily  believes  that  the  said  goods 
were  so  shipped  on  board  the  said  vessel,  but  that  the  said  firm  of 
Grant  &  Kerby  did  not  receive  the  same  in  consequence  of  the  cap- 
ture of  the  said  schooner  Lord  Nelson  before  she  reached  her  place 
of  destination.     This  deponent  further  says  that  the  letter  written 
under  the  invoice,  marked  G,  is  in  the  handwriting  of  Thomas  Yeoward, 
one  of  the  said  firm  of  Gerard,  Yeoward,  Gillespie  &  Co.    And  the  de- 
ponent being  further  examined,  states  that  he  saw  the  said  schooner 
Lord   Nelsoil  in  the  summer  or  fall  of  1811;   that  she  was  a  new, 
staunch  vessel,  and,  in  his  opinion,  fully  worth  the  sum  of  five  thousand 
dollars,  and  he  believes  that  she  would  have  been  worth  a  larger  sum 
after  the  war  commenced,  judging  from  the  increased  value  of  all 
vessels  on  Lake  Ontario,  in  consequence  of  that  event. 

ROBERT  GRANT. 

Sworn  and  examined  the  eleventh  day  of  January,  A.   D.  1837, 
before  me. 

JAMES  STRYKER, 
Judge  of  County  Courts  of  Erie  Co.,  N.  Z,  Commiasionerj  <&c. 


G. 

Messrs.  Grant  dt  Kerby  to  Gerard^  Yeoward,  Gillespie  dt  Co.,  Db. , 

G.  X  K. 

Nos.  1,  2,  3. — Three  barrels  Jamaica  spirits,  38,  34,  and 

39^  gallons— 114i  gallons,  at  6« £34     7  0 

Three  iron-bound  barrels,  at  8« 1     4  0 

35  11  0 
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P. 

No.  4.— One  barrel  Teneriffe  wine,  36 J  gallons,  at  8«.  •     £U  12    0 
One  iron-bound  barrel 8    0 


15    0    0 
50  11    0 


MoNTBBAL  May  27,  1812. 

Deab  Sir:  We  have  your  favor  of  the  7th,  and  now  forward  you 
three  barrels  spirits  with  only  one  barrel  Teneriffe  wine,  being  all  we 
have.  It  is  now  very  dear  and  scarce,  and  we  see  no  prospect  of  its 
being  lower  before  the  arrival  of  a  vessel  sent  to  Teneriffe,  which 
cannot  be  looked  for  here  until  the  end  of  July  or  begining  of  August. 
The  vessel  with  our  dry  goods  is  arrived  at  Quebec. 

We  remain,  dear  sir,  yours,  very  truly, 

GERARD,  TEOWARD,  GILLESPIE  A  CO. 


H. 

Amount  of  goods  belonging  to  the  late  firm  of  Orant  <k  Kerby,  y 
Qveenstotvn^  Upper  Canada,  captured  on  hoard  the  schooner  Lord  Nd- 
son,  on  Lake  Ontario,  in  June,  1812,  by  the  United  States  armed  tWj 
Oneida,  Lieutenant  Woclsey  commander : 

G.  X  K. 

Nos.  1,  2,  3. — ^Three  barrels  Jamaica  spirits,  36,  37,  and 

39i  gallons— lUi  gallons,  at  6« -£34    7  0 

Three  iron-bound  barrels,  8« • 1    4  0 

No.  4. — One  barrel  Teneriffe  wine,  36  J  gallons,  Ss 14  12  0 

One  iron-bound  barrel 8  0 

Invoice 50  11    0 

Transportation  from  Montreal  to  Prescott 4    0   0 

54  11    0 
Interest  on  £54  lis.  from  June  5,  1812,  to  June  5, 

1837—25  years— at  7  per  cent 95    8   4 

Amount,  in  Halifax  currency 149  19   4 

QuBBNSTOWN,  January  16,  1837. 
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I. 

Pbescott,  June  1,  1812. 

Gentlehek:  By  the  Lord  Nelson  you  will  receive  4  barrels,  ''  G  X 
K/'  and  83  bars  of  iron,  **C,''  belonging  to  Messrs.  Clark  &  Street. 
These  goods  were  shipped  yesterday. 

The  Ontario  is  here  without  your  bills  of  lading,  which  I  am  sorry 
for,  as  it  may  make  confusion. 

Since  I  wrote  you  respecting  the  want  of  plank  for  soon  building, 
I  have  received  a  sufficient  supply,  which  will  enable  me  to  forward 
the  flour  as  fast  as  it  arrives,  unless  three  or  four  thousand  barrels 
should  come  at  a  time;  then  a  part  will  be  stored  for  a  few  days  only. 

It  was  a  mistake  of  ours  respecting  the  Julia's  cargo.  It  turned 
out  as  stated  by  you. 

Yours  truly, 

W.  GILKISON. 

Messrs.  Grant  A  Eebbt. 


E. 

Pbescott,  June  2,  1812. 
Gentlemen  :  The  Ontario  has  delivered  as  follows  : 
B.  98  barrels  flour 


O.  18 do 

D.  50 do 

8.  21 do 

8  M.     1 do 


A  [T.  C]  31 do 

IPP  92 do 

[L.]  48  barrels  pork In  store  for  orders. 


Forwarded  to  Montreal,  as 
Messrs.  Clark  and  8treet8's  prop- 
erty.— John  Fanning. 
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C.     3  barrels  flour CAS. 
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The  flour  I  have  shipped  for  Montreal,  and  presume  it  all  belongs  to 
Messrs.  Clark  &  Street,  except  IFF  mark. 

The  saddle  and  bridle  belonging  to  Bronson  is  .  now  on  board  the 
Ontario;  and  the  Lord  Nelson  has,  (G  X  K,)  four  barrels  for  you,  and 
(C)  83  bars  of  iron  for  Clark  &  Street. 

I  hope  the  masters  of  vessels  will  not  in  future  disappoint  you  in 
sending  your  letters  and  bills  of  lading. 

Yours  truly, 

W.  GILKISON. 

Messrs.  Gbant  Sc  Stbeet. 
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No.  6. 

Tlve  deposition  q/*  Samuel  Street,  taken  before  James  Stryher,  commis- 
sioiier  acting  under  the  authority  of  the  annexed  letter  from  the  Secre- 
tary of  the  Navy  of  the  United  States: 

State  of  New  York,  Erie  county,  ss: 

Samuel  Street,  of  the  township  of  Stamford,  in  the  Niagara  dis- 
trict, Upper  Canada,  being  duly  sworn  and  examined,  doth  depose 
and  say  that  in  the  year  1812  be  (this  deponent)  and  Thomas  Clark 
carried  on  trade  and  business  at  Bridgewater,  in  said  district,  as  mer- 
chants, under  the  name,  firm,  and  style  of  Clark  &  Street;  and  that 
in  course  of  their  business  they  purchased  of  Gerard,  Yeoward,  Gil- 
lespie &  Co.,  merchants,  of  Montreal,  on  the  second  day  of  May, 
1812,  three  boxes  of  glass,  one  keg  of  powder,  one  keg  of  linseed  oU, 
and  eighty-three  bars  of  iron,  for  the  sum  of  fifty-four  pounds  seven 
shillings,  Canada  currency,  ($217  40,)  and  paid  expenses  on  the  trans- 
portation of  the  same  five  pounds,  ($20,)  as  stated  in  the  account 
hereto  annexed,  marked  L,  which  said  prices  and  charge  for  transpor- 
tation are  fair  and  reasonable.  And  this  deponent  further  says  that 
he  received  an  ihvoice  of  said  goods  from  the  said  firm  of  Gerard, 
Yeoward,  Gillespie  &  Co.,  but  which  invoice  he  believes  was  lost  in 
consequence  of  the  derangement  of  his  papers  and  the  papers  of  said 
firm  of  Clark  &  Street  duting  the  war.  And  this  deponent  also  says 
that  he  was  informed  and  verily  believes  that  the  said  goods  were 
shipped  on  board  the  schooner  Lord  Nelson,  owned  by  William  and 
James  Crooks,  on  or  about  the  31st  day  of  May,  1812,  by  William 
Gilkison,  general  forwarding  agent  at  Prescott  for  the  Canada  mer- 
chants, but  that  they  were  not  received  by  said  firm  of  Clark  &  Street 
in  consequence  of  the  capture  of  the  said  vessel  by  Lieutenant  Wool- 
sey,  of  the  United  States  navy.  This  deponent  states  that  he  is  ac- 
quainted with  the  handwriting  of  Thomas  Yeoward  and  William  Gil- 
kison; that  the  letters  marked  I  and  K,  hereto  annexed,  are  in  the 
handwriting  of  the  said  William  Gilkison;  and  that  the  letter  written 
under  the  invoice,  marked  G,  affixed  to  the  affidavit  of  Robert  Grant, 
is  in  the  handwriting  of  said  Thomas  Yeoward.  This  deponent 
further  says  that  from  facts  within  his  knowledge  relative  to  the  sale 
of  other  vessels  during  the  war,  he  infers  and  believes  that  a  vessel 
of  the  size  and  strength  of  the  schooner  Lord  Nelson  might  have  sold 
at  from  six  to  eight  thousand  at  that  period. 

SAMUEL  STREET. 

Sworn  and  examined  the  11th  day  of  January,  A.  D.  1837,  before 
me.  JAMES  STRYKER, 

Judge  of  the  Countg  Courts  of  Erie  Gouniy,  N.  T. 
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L. 

Account  of  goods  taken  on  board  the  Lord  Nelson  in  the  summer  q/*  1812, 

bdonging  to  Clark  &  Street. 

B. 

13  to  15. — 3  boxes  glass,  50  feet  each,  cost  at  Montreal 

ils.U £5  12  6 

30. — 1  keg  powder,  50  pounds 5  10  0 

30.— 1  keg  linseed  oil,  6  gallons,  9« 2  14  0 

Keg 3  0 

?5?ar7axeh  20-0-21  iron,  40» 40    7  6 

Expenses  on  the  above  from  Montreal 5     00 


59  7  0 

Interest  from  May  2,  1812,  to  May  2,  1815,  three  years- .       10  13  8 

Halifax  currency 70  0  8 

Interest  from  May,  1815,  to  July  2,  1817,  two  years  and 

two  months 9  2  0 


79     2  8 


CLARK  &  STREET. 
Niagara  Fall  Mills,  Jaimary  9,  1816. 

District  op  Niagara,  Upper  Canada  : 

Before  me,  James  Cummings,  esq.,  a  commissioner  for  administering 
affidavits  in  the  court  of  King's  Bench  for  the  district  aforesaid,  duly 
commissioned,  Samuel  Street,  esq.,  of  Stamford,  in  the  said  district, 
being  duly  sworn,  maketh  oath  and  saith  that  the  above  is  a  true 
account  of  goods  belonging  to  the  late  firm  of  Clark  &  Street,  of 
which  he  was  a  copartner,  on  board  of  the  schooner  Lord  Nelson, 
when  she  was  captured  by  the  United  States  brig  Oneida,  on  Lake 
Ontario,  in  the  month  of  June,  1812,  before  the  declaration  of  war 
against  Qreat  Britain. 

SAMUEL  STREET. 

Know  all  men  by  these  presents  that  we,  Thomas  Clark,  esq.,  and 
Samuel  Street,  esq.,  both  of  the  Niagara  Pall  Mills,  in  the  province 
of  Upper  Canada,  merchants,  have  made,  constituted,  and  appointed, 
and  by  these  presents  do  make,  constitute,  and  appoint,  William 
Crooks,  esq.,  of  Gamby,  in  the  district  of  Niagara  and  said  province 
of  Upper  Canada,  to  be  our  true  and  lawful  attorney,  for  us  and  in 
our  names  to  ask,  demand,  and  receive  of  and  from  the  captors  of 
the  schooner  Lord  Nelson  in  the  year  1812,  owned  by  the  said  William 
Crooks,  esq.,  and  James  Crooks,  esq.,  or  from  the  government  of  the 
United  States,  or  from  whomsoever  payment  or  compensation  can  be 
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obtained,  for  certain  goods  on  board  the  said  yessel  at  the  time  she 
was  captured  or  taken  on  Lake  Ontario,  and  carried  into  Sackett's 
Harbor,  belonging  to  us,  the  said  Thomas  Clark  and  Samuel  Street, 
aJB  per  account  hereto  annexed,  to  which  we  have  subscribed  our 
names,  together  with  full  power  and  authority  to  pursue  all  lawful 
ways  and  means  for  the  recovery  thereof,  and  to  compound  for  and 
accommodate  for  the  same,  by  arbitration  or  otherwise,  as  to  the  said 
William  Crooks  shall  seem  meet,  as  also  attorney  or  attorneys  under 
him  for  the  purposes  aforesaid,  to  nominate  and  appoint,  and  at  his 
pleasure  to  revoke;  thereby  ratifying  and  confirming  all  and  what- 
soever my  said  attorney,  or  his  substitute  or  substitutes,  shall  lawfully 
do  or  cause  to  be  done  in  the  premises  by  virtue  thereof. 

Witness  the  hand  and  seal  of  Samuel  Street,  for  and  in  behalf  of 
himself  and  his  copartner,  above  named,  Thomas  Clark,  this  9th 
January,  1816. 

[L  8.  ]  SAMUEL  STREET, 

per  hxTfiBfJtf  and 
THOMAS  CLARK. 

In  presence  of  us — 
Andrew  Kebbt. 

C.  McMULLEDOE. 

Sworn  before  me,  at  Stamford,  this  l7th  day  of  December,  1836. 

JAMES  CUMMINGS,  J.  P., 
A  Commissioner  for  taking  affidaviis  on  the  King's  Bench. 


0. 

John  Emery  to  John  ShuteVy  Dr. 

1811. — October  14.  To  sundries,  per  account JC34  10  8 

Cartage  to  Lochine 7  6 

1812.— May        13.  Sundries,  per  account 77  12  2 

June       22.  Freight  to  Prescott 6     6  0 

Cartage  to  Lochine 15  0 

October  19.  Sundries 2  18  6 


122     8  10 


Cb. 

1812. — March     31.  By  cash  on  account- ••   £15     2  6 
October  14.  By  cash  on  account-  •  •       19  15  5 


Interest  from  October  1,  1812  to  February  1,  1816 


34 

17  11 

87 
17 

10 
3 

5 
10 

104  14    8 
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1816. — ^Montreal,  February  13.   By  cash  received  on 
account £  50  0    0 


54  14     8 


S.  BURCHE,  G.  a 


No.  7. 

The  deposition  of  Robert  Em/ery^  taken  hefore  James  Stryker^  com- 
missioner acting  under  the  annexed  letter  from  the  Secretary  of  the 
Navy  of  the  United  States. 

State  op  New  York,  Erie  county^  ss: 

Robert  Emery,  of  the  city  of  Toronto,  in  Upper  Canada,  being 
duly  Bworn  and  examined,  doth  depose  and  say  that  he  was  on  board 
the  schooner  Lord  Nelson,  owned  by  William  and  James  Crooks,  at 
the  time  of  her  capture  by  Captain  Woolsey,  of  the  United  States 
vessel  Oneida,  on  the  fifth  day  of  June,  1812,  or  thereabouts,  previous 
to  the  declaration  of  war;  that  this  deponent  was  at  the  time  appren- 
ticed to  the  owner  of  said  vessel  to  learn  the  art  of  navigation,  and 
was  then  thirteen  years  of  age;  and  that  after  the  capture  he  was 
sent  to  school  at  Sackett's  Harbor  by  Captain  Woolsey. 

And  this  deponent  further  says  that  the  John  Emery  named  in  the 
annexed  account,  marked  0,  was  the  uncle  of  this  deponent,  and  had 
on  board  the  said  schooner  Lord  Nelson,  at  the  time  of  her  capture, 
two  or  three  crates  of  crockery,  which  this  deponent  verily  believes 
was  purchased  of  John  Shuter,  of  Montreal,  and  are  referred  to  in 
the  annexed  account  under  date  of  May  13,  1812,  as  ''sundries,  per 
account,"  amounting  to  £11  12«.  2d.,  Canada  currency;  that  the 
said  property  was  shipped  at  Prescott  on  board  said  vessel,  and  was 
carried  with  said  vessel  to  Sackett's  Harbor;  and  this  deponent  has 
understood  and  verily  believes  that  the  said  John  Emery  paid  to  the 
said  John  Shuter  the  full  value  of  the  said  goods  as  charged  in  his 
account  of  the  same. 

ROBERT  EMERY. 

Subscribed  and  sworn  before  me  the  20th  day  of  January,  1 837. 

JAMES  STRYKER, 
First  Judge  of  Erie  County^  Commissioner,  dtc. 

Oppice  House  op  Representatives,  U.  S., 

Washington,  April  20,  1839. 

This  is  to  certify  that  the  writing  contained  on  the  thirty-one  pre- 
ceding pages,  (at  the  bottom  of  each  of  which  I  have  written  my 
name,)  are  true  copies  of  the  papers  or  testimony  furnished  to  the 
House  of  Representatives  of  the  United  States  by  the  Secretary  of 
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the  Navy  on  the  17 th  December,  1836,  under  the  order  of  the  said 
House  of  the  24th  June,  1836,  which  papers  or  testimony  are  now 
on  file  in  this  office. 

S.  BURCHE, 
Chie^  Clerk  of  Home  Representatives, 

The  following  message  was  received  from  the  President  of  the 
United  States,  by  the  hands  of  Mr.  J.  J.  Monroe,  his  private  secre- 
tary, and  read : 

To  the  Senate  of  tfie  United  States  : 

I  communicate  to  Congress  copies  of  applications  received  from  the 
minister  of  Great  Britain,  in  behalf  of  certain  British  subjects  who 
have  suflFered  in  their  property  by  proceedings  to  which  the  United 
States,  by  their  military  and  judicial  officers,  have  been  parties. 
These  injuries  have  been  sustained  under  circumstances  which  appear 
to  recommend  strongly  to  the  attention  of  Congress  the  claim  to 
indemnity  for  the  losses  occasioned  by  them,  which  the  legislative 
authority  is  alone  competent  to  provide, 

JAMES  MONROE. 

Washington,  February  3,  1819. 


In  the  House  op  Representatives,  February  22,  1837. 

Mr.  E.  Whittlesey,  from  the  Committee  of  Claims,  made  the  follow- 
ing report : 

The  Committee  of  Claims,  to  whom  were  r^erred  the  petition  and  papers 

of  William  Crooks  and  James  Crooks^  report: 

That  this  case  was  examined  at  the  last  session  of  Congress,  and  a 
report  was  made  thereon  on  the  24th  of  June,  1836;  to  which  this 
committee  refer,  and  make  the  same  a  part  of  this  report. 

The  House,  on  the  recommendation  of  the  committee,  referred  the 
subjects  contained  in  the  petition  to  the  Secretary  of  the  Navy,  to 
report,  first,  as  to  the  value  of  the  vessel  when  she  was  captured  on 
the  5th  of  June,  1812;  and  secondly,  the  value  of  her  cargo  at  that 
period 

The  Secretary  appointed  a  commissioner  at  Buffalo  to  take  testi- 
mony, and  instructed  Mr.  Barker  to  attend  and  put  interrogatories. 
The  rights  of  the  United  States  have  been  amply  guarded.  The 
Secretary  reports  the  value  of  the  vessel  at  the  time  of  the  capture 
was  $5,000,  and  that  the  value  of  the  cargo  was  $2,943  76.  It  does 
not  appear,  from  the  petition,  to  whom  the  cargo  belonged,  but  its 
value  was  claimed  by  the  petitioners.  The  committee  find,  from  the 
testimony  recently  taken,  that  the  cargo  did  not  belong  to  them. 

They,  therefore,  in  the  bill  herewith  reported,  do  not  make  any 
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provision  for  paying  for  the  cargo,  but  leave  that  subject  to  be  in- 
vestigated when  the  owners  shall  apply  for  relief;  and  they  wish  to 
be  distinctly  understood  they  do  not  make  any  decision  as  to  the 
liability  of  the  United  States  to  pay  for  the  cargo. 

It  appears  many  of  the  articles  were  returned  to  the  owners,  and 
accepted  by  them.  They  complain  that  the  articles  were  not  all  of 
them  returned,  and  that  those  they  did  receive  were  in  a  damaged 
state.  All  of  these  subjects,  however,  will  be  left  to  be  decided,  if 
the  owners  of  the  cargo  shall  present  their  claims. 

The  committee  concur  with  the  Secretary  of  the  Navy  in  the  esti- 
mated value  of  said  vessel. 

The  case  of  Cyrenus  Hall  was  a  seizure  on  Sandusky  bay.  Mr. 
Hall  was  a  citizen  of  Canada.  He  was  relieved  by  an  act  approved 
on  the  2d  oT  March,  1833.  He  was  allowed  interest  from  the  time 
his  vessel  was  seized  until  the  decree  dismissing  the  libel  was  ren- 
dered. Prom  that  time  until  the  presentation  of  the  claim,  interest 
waa  refused.  Interest  was  allowed  from  the  time  the  claim  was 
presented  until  the  money  was  paid. 

In  that  case,  the  claimant  suffered  many  years  to  elapse  before  he 
presented  his  claim.  In  the  present  case,  application  was  made  for 
remuneration  to  the  constituted  authorities  before  the  decree  of 
acquittal  was  rendered.  The  suit  was  permitted  to  be  continued, 
term  after  term,  against  the  remonstrances  of  the  petitioners.  In 
allowing  interest  in  this  case,  the  committee  do  not  design  to  establish 
a  new  principle,  nor  do  they  intend  to  set  a  precedent  that  will  be 
applicable  to  the  claims  of  American  citizens.  They  allow  interest 
from  state  policy,  as  our  citizens  have  claimed  it  where  their  property 
has  been  unlawfully  seized  by  the  subjects  of  a  foreign  power;  and 
they  will  undoubtedly  claim  it  hereafter,  should  their  property  be 
illegally  seized.  The  United  States  should  demand  nothing  of  a 
foreign  government  that  they  are  not  willing  to  concede  under  a 
change  of  circumstances. 

In  this  case,  a  majority  of  the  committee  think,  and  direct  the 
chairman  to  report,  that  interest  be  allowed  from  the  time  of  the 
capture  until  the  passage  of  the  act  appropriating  the  money.  They 
consider  the  seizure  was  without  any  semblance  of  justification,  and 
that,  inasmuch  as  the  petitioners  had  pressed  their  claim  from  the 
time  of  the  seizure  to  February  1819,  either  before  the  courts,  on  the 
libel,  or  to  the  Executive,  through  the  British  legation;  and  inasmuch 
as  the  Executive  and  the  Senate  recognized  the  validity  of  the  claim 
in  1819,  and  the  House  of  Representatives  did  not  decide  against  it, 
that  it  was  obligatory  on  the  government  of  the  United  States  to 
have  resumed  the  consideration  of  the  subject  without  further  appli- 
cation by  the  British  government;  that,  in  fact,  the  claim  was  a 
matter  of  national  concern,  and  should  have  been  so  treated  by  the 
United  States. 
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Navy  Department,  Fdrvary  11, 1837. 

Sib:  In  compliance  with  the  resolution  of  the  House  of  Represen- 
tatives, of  the  24th  of  June,  1836,  referring  to  the  Secretary  of  the 
Navy  the  petition  and  papers  of  James  and  William  Crooks,  **to 
ascertain  (on  giving  notice  to  the  said  James  and  William  Crooks,  or 
to  their  agent,  of  the  time  and  place  of  taking  testimony)  the  value  of 
the  vessel  called  the  Lord  Nelson,  captured  by  Lieutenant  Woolsey, 
on  Lake  Ontario,  on  the  5th  of  June,  1812,  at  the  time  of  said  capture, 
and  the  cargo  then  on  board  of  said  vessel,  and  that  he  report  the 
same  at  the  next  session  of  Congress,"  I  appointed  the  Hon.  James 
Stryker,  of  the  city  of  Buffalo,  in  the  State  of  New  York,  commis- 
sioner to  take  the  testimony  required  by  the  said  resolution;  due 
notice  being  given  to  the  attorney  of  James  and  William  Crooks  of 
the  time  and  place  of  taking  such  testimony.  I  also  appointed 
George  P.  Barker,  esq.,  of  said  city,  agent  on  the  part  of  the  United 
States,  to  be  present  at  the  time  of  the  examination  of  the  witnesses, 
for  the  purpose  of  putting  such  interrogatories  to  them  as  might 
appear  to  him  to  be  proper  and  necessary  to  elicit  all  the  facts  and 
circumstances  of  the  case  as  connected  with  the  two  branches  of 
inquiry  specified  in  the  aforesaid  resolutibn. 

The  commission  was  opened  in  the  city  of  Buffalo  on  the  10th,  and 
closed  on  the  20th  of  January  last;  and  I  have  now  the  honor  td 
transmit  the  depositions  taken  in  the  case,  numbered  from  1  to  7, 
together  with  the  papers  and  exhibits  thereto  annexed,  marked  A, 
B,  C,  D,  E,  P,  G,  H,  J,  K,  L,  0.  Prom  a  careful  examination  of  the 
evidence  contained  in  these  papers,  I  am  of  the  opinion  that  the  value 
of  the  **  Lord  Nelson,"  at  the  time  of  her  capture,  may  be  estimated 

at $5,000  00 

And  the  value  of  her  cargo  at 2,943  76 

Total  value  of  vessel  and  cargo. 7,943  76 

The  memorial  of  William  and  James  Crooks,  and  the  papers  re- 
ferred with  it  to  this  department,  are  now  returned. 
I  have  the  honor  to  be  your  obedient  servant, 

MAHLON  DICKEBSON. 
The  Hon.  Speakeb  of  the  House  <f  Beps.  U.  S. 


The  Committee  of  Claims ,  to  whom  ivaa  committed  the  memorial  of 

WUiam  Crooks  and  James  Crooks^  report: 

That  said  claim  has  long  been  pending  before  Congress,  and. has 
often  been  reported  upon  favorably.  The  committee  have  again 
examined  said  claim,  and  concur  in  and  adopt  the  report  made  at  the 
2d  session  of  the  25th  Congress. 
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A  BILL  for  the  relief  of  William  Crooks  and  James  Crooks. 

Be  it  enacted  ly  the  Senate  and  House  of  Bepresefrdatives  of  the  United 
Staies  of  America  in  Congress  assemUed^  That  the  Secretary  of  the  Trea- 
sury pay  to  William  Crooks  and  James  Crooks,  citizens  of  Canada,  or 
to  the  survivor  of  them,  five  thousand  dollars,  out  of  any  money  not 
otherwise  appropriated,  the  value-of  a  vessel  called  the  Lord  Nelson,  ille- 
gally  seized  by  Lieutenant  Woolsey,  of  the  navy  of  the  United  States,  on 
Lake  Ontario,  on  the  fifth  day  of  June,  eighteen  hundred  and  twelve, 
and  purchased  by  the  United  States  under  an  interlocutor}"  decree 
directing  its  sale,  the  avails  of  which  have  not  been  paid  to  said 
Crooks,  with  interest  on  said  sum  from  the  day  of  seizure  until  the 
approval  of  the  act  for  their  relief  by  the  President  of  the  United 
States. 


Department  of  State, 
WashingUm,  Febrtuxry  14,  1850. 

Sib:  The  attention  of  this  department  has  been  called  to  the  claim 
of  William  Crooks  and  James  Crooks,  British  subjects,  against  the 
United  States,  for  the  capture  of  a  vessel  called  the  '*Lord  Nelson," 
by  Lieutenant  Woolsey,  on  Lake  Ontario,  in  the  year  1812.  An  ex- 
amination of  the  subject  has  led  this  department  to  the  conclusion 
that  the  claim  is  meritorious,  and,  adopting  the  language  of  a  special 
message  to  Congress  in  1819  in  regard  to  it,  I  feel  satisfied  that 
*  *  these  injuries  have  been  sustained  under  circumstances  which  appear 
to  recommend  strongly  to  the  attention  of  Congress  the  claim  to 
indemnity  for  the  losses  occasioned  by  them,  which  the  legislative 
authority  is  alone  competent  to  provide." 

I  respectfully  recommend,  therefore,  that  an  appropriation  be 
included  in  the  civil  and  diplomatic  appropriation  bill  for  the  value 
of  the  vessel,  viz  :  $5,000,  and  thefvU  legtd  interest  on  the  same  from 
the  5th  of  June^  1812,  the  date  of  her  capture. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JOHN  M.  CLAYTON. 

The  Chairmai^  of  the  Committee  of  Ways  offid  Means 

of  the  Eu/use  of  Representatives, 


Copy  of  a  Utter  of  Mf.  Fish,  United  States  attorney  for  the  southern 
district  of  New  Tork^  to  the  Acting  Secretary  of  StaJte. 

New  Yobk,  August  25,  1817. 

Sib:  I  have  the  honor  of  acknowledging  the  receipt  of  your  letter 
of  the  2l8t  instant,  in  relation  to  the  schooner  Lord  Nelson,  restored 
by  a  decree  of  the  district  court  for  the  northern  district  of  this 
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State,  to  the  claimants,  the  Messrs.  Crooks.  In  the  latter  part  of 
July  last  Mr.  Crooks  called  upon  me  for  information  how  he  should 
obtain  the  proceeds  of  this  vessel,  which  were  remaining  in  the  dis- 
trict court  for  the  southern  district  of  New  York.  He  was  informed 
that  upon  producing  this  decree  of  restoration,  and  the  evidence 
upon  which  it  waa  founded,  to  the  district  court  for  the  southern 
district,  this  court  would  doubtless  make  an  order  for  payment  of  the 
proceeds  immediately. 

The  seizure  of  the  Lord  Nelson  was  made  before  the  passing  of 
the  act  of  Congress  of  the  9th  of  April,  1814,  dividing  the  State 
into  two  districts.  This  act  contains  no  provision  for  giving  the 
court  of  the  northern  district  jurisdiction  over  any  causes  then  pend- 
ing in  the  district  of  New  York.  The  judge  of  the  southern  district 
has  decided  that  the  prosecutions  pending  in  this  court  must  be 
closed  here;  that  he  is  not,  nor  are  the  funds  in  this  court,  subject  to 
any  decree  or  orders  of  the  northern  district.  The  Lord  Nelson 
was  tried  in  the  northern  district  upon  a  copy  of  the  libel  and  papers 
procured  from  the  office  of  the  clerk  of  the  southern  district.  If  the 
decision  of  the  court  for  the  southern  district  be  correct,  the  trial 
of  this  cause  in  the  northern  district  has  been  ooram  nonjudioo. 

I  presume  every  facility  will  be  afforded  to  give  the  Messrs.  Crooks 
the  proceeds  remaining  in  this  court.  The  principal  question,  if  any 
there  can  be,  will  be  as  to  the  manner  of  doing  it.  I  suggested  the 
course  first  above  stated  as  being  the  most  expeditious  and  least 
expensive  to  the  claimants,  assuring  Mr.  Crooks  that  I  would  consent 
that  a  similar  decree  should  be  entered  in  the  southern  district  and 
an  order  made  to  pay  over  the  amount.  He  left  me  with  the  im- 
pression that  the  papers  were  to  be  forwarded  by  Mr.  Gold,  his 
counsel,  and  the  decree  or  order  to  be  entered  thereupon  at  the  next 
November  term  of  the  court  for  the  southern  district. 

I  have,  <&c.,  &c.,  &G.y 

JONA.  PISK. 


Washington,  August  14,  1816. 

Sib:  I  have  the  honor  to  enclose  to  you  the  copy  of  a  letter  which 
I  have  received  from  Mr.  Monroe,  acquainting  me  that  the  attorney 
for  the  northern  district  of  New  York  has  been  instructed  to  bring 
to  trial  the  libel  instituted  against  the  schooner  Lord  Nelson,  captured 
on  Lake  Ontario,  in  June,  1812,  by  the  United  States  brig  Oneida. 

I  have  the  honor,  Ac, 

CHARLES  BAGOT. 
Anthony  St.  John  Baker,  Esq.,  cfec,  cfec,  &c. 


Washington,  October  4,  1817. 

Gentlemen:  I  enclose  to  you  the  c^py  of  a  letter  which  I  have 
received  from  the  Secretary  of  the  Department  of  State  of  the  United 
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States,  transmitting  to  me  the  copy  of  a  letter  to  that  department 
from  Mr.  Pisk,  the  district  attorney  for  the  southern  district  of  New 
York,  upon  the  subject  of  the  schooner  Lord  Nelson. 

I  have  the  honor  to  be,  gentlemen,  your  obedient,  humble  servant, 

CHALES  BAGOT. 
Messrs.  W.  &  Jab.  Crooks, 

Niagara^  Upper  Canada, 


Washington,  October  28,  1818. 

Sir:  Soon  after  the  date  of  the  letter  which  I  had  the  honor  to 
address  to  you  on  the  15th  of  April  last,  requesting  your  further  in- 
terference to  obtain  the  restitution  to  Messrs.  Crooks,  of  Niagara,  of 
the  proceeds  of  their  vessel,  the  Lord  Nelson,  awarded  to  them  by  a 
decree  of  the  court  held  at  Utica  during  the  summer  of  last  year, 
I  learned  that  the  whole  of  these  proceeds  had  been  embezzled  by 
the  clerk  of  the  court. 

I  have  since  obtained,  and  have  now  the  honor  to  transmit  to  you 
enclosed,  an  exemplification  of  the  sentence  of  acquittal  of  the 
vessel  and  order  for  the  payment  of  the  proceeds  to  the  claimants, 
together  with  a  certificate  of  the  embezzlement  of  the  money  by  the 
clerk. 

It  will  be  seen  by  a  reference  to  the  several  letters  which  I  have 
had  occasion  to  address  to  the  Department  of  State  upon  the  subject, 
that  the  case  of  the  Lord  Nelson  has  been  one  of  great  and  peculiar 
hardship.  The  vessel,  which  was  seized  upon  Lake  Ontario  pre- 
viously to  the  late  war,  and  apparently  without  the  smallest  cause  of 
suspicion,  was  libelled  by  the  United  States;  but  a  period  of  five 
years  was  suffered  to  elapse  before  this  libel  was  brought  to  any 
adjudication  whatever.  A  sentence  of  acquittal  was  then  obtained 
upon  the  testimony  of  the  seizing  officer,  and  the  proceeds  of  the 
sale  of  the  vessel  were  decreed  to  the  claimants.  In  this  stage  of 
the  business  a  new  difficulty  arose  in  the  way  of  the  recovery  of  the 
property,  in  consequence  of  the  division  of  the  judicial  district  of 
the  State  of  New  York;  and  when  at  length  there  appeared  to  be 
some  prospect  of  surmounting  this  unexpected  obstacle,  the  property 
itself  was  embezzled  by  one  of  the  officers  of  the  court,  by  which  its 
restitution  had  been  solemnly  ordered. 

It  is  not  for  me  to  offer  any  suggestion  as  to  the  mode  in  which 
the  United  States  may  now  propose  to  indemnify  Messrs.  Crooks  for 
the  loss  sustained  in  the  capture  of  their  vessel,  and  for  the  succes- 
sive disappointments  whicUfthey  have  been  compelled  to  experience. 
The  statement  which  I  have  the  honor  to  make  of  their  case  will,  I 
am  sure,  effectually  appeal  to  the  justice  of  the  American  govern- 
ment, and  I  am  persuaded  that  it  is  only  necessary  Jor  me  to  request 
your  early  attention  to  the  subject,  and  the  interposition  of  your  good 
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officeBf  to  obtain  for.  them,  without  further  delay,  the  full  benefit  of 
the  judgment  which  has  been  given  in  their  favor. 

I  have,  &c.^ 

CHARLES  BAGOT. 
Hon.  J.  Q.  Adams,  c£c.,  dkc,  Ac. 


Washington,  March  4,  1819. 

Gentlemen  :  It  is  with  great  regret  that  I  have  to  acquaint  jou 
that,  notwithstanding  the  strong  interposition  of  the  executive  govern- 
ment in  your  favor,  the  Congress  has  rejected  the  proposition  to  make 
an  appropriation  to  indemnify  you  for  the  proceeds  of  the  Lord  Nelson 
schooner  awarded  to  you  by  the  tribunals  of  the  country,  but  embezzled 
by  an  officer  of  the  court. 

On  the  28th  of  October  last  I  addressed  to  the  American  Secre- 
tary of  State  a  note  upon  the  subject  of  your  claim,  of  which  the 
enclosed  is  a  copy. 

I  have  some  reason  to  think  that  the  inquiry  instituted  at  the  be- 
ginning of  the  session  of  Congress  into  the  official  conduct  of  the 
judges  of  the  northern  and  southern  district  of  the  State  of  New  York 
occasioned  in  some  measure  the  delay  which  took  place  in  acting  upon 
this  note,  but  in  consequence  of  my  earnest  solicitations  a  mesMige, 
of  which  the  enclosed  is  a  copy,  was  sent  by  the  President,  on  the  3d 
of  February,  to  both  hoiises  of  Congressy  strongly  recommending  your 
claim  to  their  attention  ;  the  great  pressure  of  business  at  the  latter 
end  of  the  session  made  it  doubtful  whether  a  specific  act  for  your 
indemnification  would  then  be  passed,  and  upon  this  consideration  (as 
I  firmly  believe)  the  Senate  inserted,  as  an  amendment  to  the  general 
appropriation  act  received  from  the  House  of  Representatives,  an  ap- 
propriation in  the  sum  of  $4, 300,  to  indemnify  you  ;  upon  the  return 
of  the  general  appropriation  act  the  House  of  Representatives  refoaed, 
by  a  small  majority,  to  concur  in  this  amendment  of  the  Senate,  and 
the  Senate  not  insisting  upon  the  point  the  appropriation  was  struck 
out. 

I  enclose  to  you  a  short  account  of  proceedings  of  the  House  upon 
this  question,  and  must  repeat  my  regret  at  this  new  delay  in  that 
redress  to  which  you  are  so  justly  entitled.  I  am,  however,  happy  in 
thinking  that  this  redress  is  only  deferred,  and  that  you  may  rest 
satisfied  that  at  the  next  session  it  will  be  made  ;  the  justice  of  your 
claim  cannot  be,  and  is  not,  denied  ;  the  United  States  themselves  are 
parties  in  the  cause,  and  in  your  case  at  least  they  must  be  respon- 
sible for  the  acts  of  the  officeis  of  their  courts. 

I  am  expecting  to  return  to  England  in  the  course  of  a  few  weeks, 
but  I  shall  not  fail  to  put  your  cause  into  the  hands  of  Mr.  Antrobus, 
who  will  remain  charge  d'affaires  at  Washington  during  my  absence, 
and  who  will,  I  have  no  doubt,  succeed  in  obtaining  for  you  at  the 
next  session  of  Congress  that  justice  to  which  you  have  so  undeniable 
a  right. 

I  am,  gentlemen,  your  obedient,  humble  servant, 

CHARLES  BAGOT. 
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IN  THE  COURT  OP  CLAIMS. 

Agreement  of  solicitor  on  the  petition  of  James  Crooks,  praying  compensa' 

tionfor  schooner  Lord  Nelson. 

Washington,  Jtdy  3,  1837. 

I  agree  thai  the  testimony  taken  before  Judge  Stryker  may  be  read 
in  evidence,  with  the  like  effect  as  if  taken  under  a  commissioner  from 

this  court. 

M.  BLAIR,  Sdidtor,  dec. 


THE  COUBT  OF  CLAMS  OF  THE  UNITED  STATES  OP  AMERICA. 

James  Crooks,  survivor  of  himself  and  William  Crooks,  deceased,  vs. 

The  United  States  of  America. 

State  op  New  York,  City  and  County  of  New  York,  ss : 

Ramsay  Crooks,  being  duly  sworn,  deposes  and  says  that  he  is  a 
citizen  of  the  United  States,  residing  in  the  city  of  New  York  ;  that 
be  is  a  brother  of  the  said  James  Crooks,  and  was  of  the  said  William 
Crooks,  deceased.  That  the  said  William  and  James  were  partners 
in  business,  and,  as  such,  were  the  joint  owners  of  the  schooner  **Lord 
Nelson''  on  the  fifth  day  of  June,  1812,  when  she  was  seized  by 
Lieutenant  Woolsey,  of  the  navy  of  the  United  States,  as  is  alleged. 
And  this  deponent  further  says  that  the  said  James  Crooks  is  the 
survivor  of  the  said  business  copartnership  of  the  said  Williaoi 
Crooks  and  himself. 

RAMSAY  CROOKS. 

Sworn  to  at  the  city  of  New  York  this  20th  day  of  October,  l^fft 
before  me. 

JOHN  E.  DEVELIN, 
Commissioner  of  the  Court  of  Claims, 


IN  the  COURT  OF  CLAIMS. 

James  Crooks  vs.  The  United  States. 

Petitioner's  brief. 

It  appears,  from  the  evidence  as  set  forth  in  the  petition,  that  this 
claimant  and  his  brother,  William  Crooks,  now  deceased,  were  joint 
owners  of  the  schooner  Lord  Nelson  on  the  5th  day  of  June,  1812,  and 
prior  thereto,  which  vessel  was  built  at  Niagara,  Canada  West,  and 
that  on  the  said  5th  day  of  June,  1812,  such  schooner  then  navigating 
the  waters  of  Lake  Ontario,  and  then  being  the  joint  property  of  said 
William  Crooks  and  this  claimant,  was  seized  without  any  just  oar 

Rep.  C.  C.  240 i 
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legal  cause  by  the  United  States  armed  brig  Oneida,  commanded  by 
Lieutenant  Woolsey,  of  the  navy  of  the  United  States,  wa«  by  him 
carried  into  Sackett's  Harbor,  where  she  was  libelled  in  the  district 
of  the  circuit  court  of  the  United  States  in  New  York,  at  the  August 
term,  1812.  An  interlocutory  decree  was  made  by  the  court,  direct- 
ing the  sale  of  the  vessel  and  cargo,  and  that  the  avails  of  the  sale  be 
brought  into  court  to  abide  the  event  of  the  suit. — (Rec,  p.  8.) 

The  Lord  Nelson  was  sold  accordingly,  and  purchased  by  Lieuten- 
ant Woolsey  on  behalf  of  the  United  States;  was  taken  into  the  public 
service,  armed,  and  used  against  the  government  of  Great  Britain, 
and  while  in  such  service  was  wholly  lost. 

By  the  returns  of  the  marshal  who  conducted  the  sale  the  vessel 
was  sold  for  $2,999  25,  and  the  cargo  at  $1,972  10.  Subseqaently 
the  district  of  New  York  was  divided  into  the  northern  and  southern 
district,  and  this  suit  was  transferred  to  the  northern  district,  and  at 
the  July  term,  1817,  the  said  court  in  the  northern  district  made  the 
following  decree: 

'^Having  fully  heard  the  parties  upon  the  libel  and  claim  in  this 
cause,  the  court  is  of  opinion  that  the  Lord  Nelson,  with  her  tackle, 
apparel,  and  furniture,  ought  to  be  restored  to  the  claimants,  which 
this  court  would  now  cause  to  be  done  had  not  the  said  schooner  Lord 
Nelson  ******  [tUegible^  former  decree  of  this  court, 
grounded  on  a  consent  of  the  parties  in  interest,  which  directed  a  sale 
of  the  said  schooner,  her  tackle,  apparel,  and  furniture,  and  the  pro- 
ceeds to  be  brought  into  this  court,  to  abide  its  further  order  and 
direction  upon  a  final  decree  on  the  hearing  of  the  cause.  And  now, 
upon  a  hearing  aforesaid,  this  court  proceeding  to  give  such  further 
decree,  doth  further  adjudge,  order,  and  decree  that  the  proceeds  of 
the  sales  of  the  said  schooner  as  have  been  brought  into  this  court, 
upon  the  sale  and  order  of  this  court  aforesaid,  be  paid  over  to  the 
claimants  in  this  cause,  his  or  their  agent  or  attorney,  duly  constituted 
for  the  purpose." — (Rec.  pp.  8,  9.) 

The  blank  in  the  foregoing  should  be  filled  with  the  words  '  *  been 
otherwise  disposed  of  by  a." 

Theron  Budd,  who  was  at  that  time  the  clerk  of  the  United  States 
'district  court,  became  a  defaulter  to  the  government  to  a  large  annount, 
••fid  failed  to  pay  over  to  the  claimant  the  amount  for  which  the  vessel 
\Aiid  cargo  were  sold. 

£n  February,  1818,  (Rec,  p.  10,)  the  United  States  brought  a  suit 
before  the  United  States  district  court  for  the  southern  district  of  New 
York  against  Budd  to  recover  the  amounts  due  by  him  to  the  United 
States  while  acting  as  clerk  as  aforesaid. 

In  the  month  of  May,  1821,  (the  case  having  been  continued  from 
term  to  term,)  **it  appearing  to  the  court''  **that  the  matters  in  dif- 
ference in  this  cause  will  require  the  examination  of  long  accounts 
between  the  parties,"  **it  is  ordered  that  the  said  cause  be  referred 
to  Churchill  C.  Gambrelling,  Joseph  Warren  Brockett,  and  James 
Dill,  and  that  they,  or  any  two  of  thep,  report  their  decision  thereon 
with  all  convenient  speed." — (Rec,  p.  14.) 
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In  May,  1822,  the  said  referees  made  their  report  to  the  court. — 
(Bee,  pp.  17,  18.) 

''That  they  have  attended  many  days,  and  patiently  examined  the 
books  and  papers  submitted  to  their  inspection  by  the  district  attorney 
of  the  United  States  for  the  southern  district  of  New  York,  on  behalf 
of  the  said  United  States,  and  by  the  counsel  of  the  said  Theron  Rudd 
on  his  behalf,  and,  having  heard  and  attentively  examined  the.  testi- 
mony adduced  by  the  said  parties  respectively  in  relation  to  the 
accounts  of  the  said  Theron  Rudd,  late  clerk  of  this  honorable  court, 
in  his  capacity  as  such  clerk,  with  the  United  States,  they  found  such 
was  the  loose  manner  in  which  the  books  and  papers  of  the  said 
clerk's  office  had  been  kept  it  was  extremely  difficult  to  reach  any 
accurate  or  certain  result. 

*'But  that;  from  the  books,  papers,  and  testimony  submitted  to 
them,  and  by  them  duly  considered,  they  find  in  said  accounts  a  de- 
ficiency on  the  part  of  said  Rudd  to  the  amount  of  ($133,673  69)  one 
hundred  and  thirty-three  thousand  six  hundred  and  seventy-three 
dollars  and  sixty-nine  cents. 

''And  they  also  find  the  sum  of  ($9,789  25)  nine  thousand  seven 
hundred  and  eighty-nine  dollars  and  twenty-five  cents,  deposited  in 
the  Branch  Bank  of  the  United  States,  in  the  city  of  New  York,  to  the 
credit  of  said  court,  applicable  to  his  account,  to  be  deducted  there- 
from, leaving  the  sum  of  ($123,884  44)  one  hundred  and  twenty-three 
thousand  eight  hundred  and  eighty-four  dollars  and  forty-four  cents, 
which  last-mentioned  sum  they  find  and  report  as  due  from  him,  the 
said  Theron  Rudd. 

"And  the  undersigned  further  report  that  [of]  the  sum  not  ac- 
counted for  and  deficient  as  aforesaid,  the  sum  of  ($90,888  82)  ninety 
thousand  eight  hundred  and  eighty-eight  dollars  and  eighty-two  cents 
was  due  to  the  United  States,  as  is  particularly  stated  in  the  schedule 
hereto  annexed,  marked  A. 

"And  that  the  sum  of  ($42,784  87)  forty-two  thousand  seven  hun- 
dred and  eighty-four  dollars  and  eighty-seven  cents,  part  of  the  sum 
first  mentioned,  was  brought  in  and  deposited  in  said  court  as  due  to 
individuals,  as  is  particularly  stated  in  the  schedule  hereto  annexed, 
marked  B,  from  which  two  sums  the  aforesaid  sum  of  ($9,789  25) 
nine  thousand  seven  hundred  and  eighty-nine  dollars  and  twenty-five 
cents  is  to  be  deducted  as  aforesaid. 

"But  that  the  undersigned,  from  the  peculiar  circumstances  of  the 
case,  have  found  it  necessary  and  proper  to  report  specially,  not  having 
been  able  to  discover,  from  any  fact  or  matter  whatsoever,  to  which 
of  the  aforesaid  sums  so  found  due  the  aforesaid  credit  of  ($9,789  25) 
nine  thousand  seven  hundred  and  eighty-nine  dollars  and  twenty-five 
cents  is  applicable." 

In  December,  1822,  the  foregoing  report  having  been  considered  by 
the  court,  "the  said  report  of  the  referees  aforesaid  is  confirmed  so 
far  as  said  report  relates  to  the  said  United  States,  the  said  plaintiffs, 
and  judgment  is  awarded  thereon  in  favor  of  the  plaintiffs  (the  United 
States)  against  the  said  defendant,  for  eighty-four  thousand  two  hun- 
dred and  thirty-two  dollars  and  forty-three  cents.'' 
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This  sum  of  $84,232  43  is  arrived  at  by  applying  the  credit  of 
$9,789  25  proportionally  to  the  two  sums  of  $90,838  82  due  to  the 
United  States  and  $42,784  87  due  to  individuals;  and  the  judgment 
thus  obtained  by  the  United  States  is  for  the  balance  due  to  the  United 
States  from  Rudd,  as  shown  by  schedule  A,  referred  to  in  the  report 
of  the  referees,  (Rec,  pp.  18,  19,  20;)  and  the  sum  specified  in  schedue 
B,  (Rec,  pp.  20,  21,)  amounting  to  $42,784  87,  **  was  brought  in  and 
deposited  in  said  court  as  due  to  individuals;"  and  for  this  sum  not 
being  due  to  the  United  States,  no  judgment  was  rendered  against 
Rudd. 

By  referring  to  schedule  A,  (Rec,  p.  19,)  it  will  be  found  that  the 
amount  paid  into  court  as  the  proceeds  of  the  **Lord  Nelson"  and  her 
cargo,  was  regarded  by  the  court  as  a  debt  due  from  Rudd,  the  clerk, 
to  the  United  States,  and  embraced  in  their  judgment  against  him; 
whereas  the  whole  amount  deposited  with  the  clerk  in  individual  suits 
was  regarded  not  as  a  debt  due  by  him  to  the  United  States,  but  to 
the  parties  interested. — (See  schedule  B,  Rec,  pp.  20,  21.) 

On  the  3d  of  February,  1819,  President  Monroe  transmitted  the 
following  message  to  Congress: 

*  *  To  the  Senate  of  the  United  States: 

**I  communicate  to  Congress  copies  of  applications  received  from 
the  minister  of  Great  Britain,  in  behalf  of  certain  British  subjects,  who 
have  suffered  in  their  property  by  proceedings  to  which  the  United 
States,  by  their  military  and  judicial  officers,  have  been  parties. 
These  injuries  have  been  sustained  under  circumstances  which  appear 
to  recommend  strongly  to  the  attention  of  Congress  the  claim  to 
indemnify  for  the  losses  occasioned  by  them,  which  the  legislative 
authority  is  alone  competent  to  provide. 

'*  JAMES  MONROE. 

"Washington,  February  4,  1819.'' 

On  the  11th  February,  1819,  the  Committee  on  Claims  in  the  Senate 
reported  a  bill  for  their  relief,  which  was  subsequently  referred  to  the 
Committee  on  Finance,  who  reported  an  amendment  and  engrafted 
upon  the  annual  appropriation  bill  a  provision  for  the  payment  of  the 
claimants;  but  this  subsequently  was  lost  by  a  non-concurrence  on  the 
part  of  the  House,  on  the  ground  ^  ^  that  the  circumstances  of  the  case 
had  not  been  investigated  by  a  committee  of  the  House,"  4c. 

On  the  29th  of  May,  1834,  the  claimants  presented  a  petition  to  Con- 
gross  for  relief  and  indemnity,  and  on  the  24th  June,  1836,  Mr.  E. 
Whittlesey,  from  the  Committee  on  Claims,  to  whom  had  been  referred 
the  said  petition,  made  a  report,  in  which,  among  other  things,  it  is 
said:  **The  committee  entertain  the  opinion  that  the  petitioners  are 
entitled  to  relief." 

The  committee  also  reported  the  following  resolution: 

'-^  Mesdved,  That  the  petition  and  papers  of  James  Crooks  and  Wil- 
liam Crooks  be  referred  to  the  Secretary  of  the  Navy,  to  ascertain 
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(on  giving  notice  to  the  said  James  and  William  Crooks,  or  to  their 
agent,  of  the  time  and  place  of  taking  testimony,)  the  value  of  the 
vessel  called  the  Lord  Nelson,  captured  by  Lieutenant  Woolsey,  on 
Lake  Ontario,  on  the  5th  of  June,  1812,  at  the  time  of  said  capture, 
and  the  cargo  then  on  said  vessel;  and  that  he  report  the  same  to  the 
next  session  of  Congress/' 

This  resolution  was  adopted  by  the  House  of  Representatives,  and 
in  pursuance  of  it  the  Secretary  of  the  Navy,  on  the  17th  December, 
1836,  (Rec,  p.  22,)  commissioned  Hon.  John  Stryker,  of  Buffalo,  "to 
take  testimony  touching  the  value  of  the  vessel  called  the  *Lord  Nel- 
son,' captured  by  Lieut.  Woolsey,  on  Lake  Ontario,  on  the  5th  June, 
1812.  at  the  time  of  said  capture,  and  the  cargo  then  on  board  said 
vessel." 

On  the  21st  January,  1837,  Mr.  Stryker  made  his  report,  accom- 
panying it  with  the  depositions  of  a  number  of  witnesses  examined  by 
him,  and  certifies  that  George  P.  Barker,  esq.,  was  ** present  as  coun- 
sel on  behalf  of  the  United  States." 

These  depositions  are  given  at  length,  (Rec,  pp.  23  to  45,)  and 
are  agreed  to  be  admitted  as  evidence  by  the  United  States  Solici- 
tor.— (Rec,  p.  52.) 

On  the  11th  February,  1837,  the  Secretary  of  the  Navy  made  his 
report  to  Congress,  in  the  course  of  which  he  says:  (Rec,  p.  47)  **  I 
also  appointed  George  P.  Barker,  esq.,  of  said  city,  agent  on  the  part 
of  the  United  States,  to  be  present  at  the  time  of  examination  of  the 
witnesses,  for  the  purpose  of  putting  such  interrogatories  to  them  as 
might  appear  to  him  to  be  proper  and  necessary  to  elicit  all  the  facts 
and  circumstances  of  the  case  as  connected  with  the  two  branches  of 
inquiry  specified  in  the  aforesaid  resolution." 

And  adds:  **From  a  careful  examination  of  the  evidence  contained 
in  these  papers,  I  am  of  the  opinion  that  the  value  of  the  '  Lord  Nel- 
son,' at  the  time  of  her  capture,  may  be  estimated  at-  •  •  •  $5,000  00 
And  the  value  of  her  cargo 2, 943  76 

Total  value  of  the  vessel  and  cargo  •  - »    7,943  76 


On  the  14th  Pebniary,  1850.  the  Secretary  of  State,  Mr.  Clayton, 
(Rec,  p.  48)  addressed  a  communication  to  the  chairman  of  the  Com- 
mittee of  Ways  and  Means  of  the  House  of  Representatives,  in  which 
he  says: 

*'An  examination  of  the  subject  has  led  this  department  to  the 
conclusion  that  the  claim  is  meritorious,  and,  adopting  the  language 
of  a  special  message  to  Congress  in  1819  in  regard  to  it,  I  feel  satisfied 
that  *  these  injuries  have  been  sustained  under  circumstances  which 
appear  to  recommend  strongly  to  the  attention  of  Congress  the  claim 
to  indemnity  for  the  losses  occasioned  by  them,  which  the  legislative 
authority  is  alone  competent  to  provide.' 

**I  respectfully  recommend,  therefore,  that  an  appropriation  be 
included  in  the  civil  and  diplomatic  appropriation  bill  for  the  value  of 
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the  vessel,  viz:  $5,000,  and  iht  ftM  legal  interest  an,  the  same  from  the 
bthJune^  1812,  the  date  <f  her  captured 

This  claim  was  referred  to  the  commissioners  appointed  nnder  the 
convention  with  Great  Britain  of  February  8,  1853,  who  decided  that 
they  had  no  jurisdiction,  on  the  ground  that  by  the  second  article  of 
that  treaty  **  it  is  agreed  that  no  claim  arising  out  of  any  transaction 
of  a  date  prior  to  the  24th  December,  1814,  shall  be  admissible  under 
this  convention." 

It  thus  appears  — 

1.  That  the  Lord  Nelson  was  seized  by  an  oflScer  in  command  of  a 
vessel  of  the  United  States  without  having  committed  any  offence 
against  the  laws  of  the  United  States,  or  being  in  any  manner  liable 
to  seizure  "under  their  laws. 

2.  That  the  vessel  was  sold  under  an  interlocutory  order  of  the 
United  States  district  court,  before  which  she  was  libelled,  and  pur- 
chased for  the  United  States  by  the  same  officer  who  had  seized  her, 
and.  continued  to  be  used  by  the  United  States  against  Great  Britain 
until  she  was  lost. 

3.  That  the  availjs  of  such  sale  of  the  vessel  and  cargo  were,  by 
order  of  the  court,  placed  in  the  charge  of  its  own  officer,  the  clerk 
of  the  court. 

4.  Upon  a  final  hearing,  **the  court  was  of  opinion  that  the  Lord 
Nelson,  with  her  tackle, ' '  Ac. ,  *  *  ought  to  be  restored  to  the  claimants ;' ' 
and,  as  a  sale  had  been  made  and  the  money  paid  into  court,  they 
order  the  proceeds   **  to  be  paid  over  to  the  claimant  in  this  cause." 

4.  No  payment  was  made  under  this  order.  The  clerk  became  a 
defaulter.  A  suit  was  brought  against  him  by  the  United  States, 
and  a  judgment  recovered  against  him  for  an  amount  which  included, 
as  a  debt  due  to  the  United  States  for  money  had  and  received  by  him 
to  their  use,  the  amount  of  the  avails  of  the  Lord  Nelson  and  cargo, 
which  had  been  deposited  by  the  order  of  court,  at  the  same  time 
that  they  excluded  a  large  amount  which  had  been  placed  in  his  hands 
by  order  of  court,  but  at  the  suit  of  individuals,  and  unpaid  by  liim, 
as  a  debt  due  to  individuals,  and  not  to  the  United  States. 

5.  That  this  claim  was  considered  to  be  a  valid  claim  by  the  Presi- 
dent of  the  United  States,  and  in  a  special  message  to  Congress 
recommended  to  be  paid. 

6.  That  in  pursuance  of  aresolution  of  the  House  of  Representatives, 
testimony  was  taken  by  direction  of  the  Secretary  of  the  Navy,  at  the 
taking  of  which  the  United  States  were  represented  by  counsel ;  and 
on  that  testimony  so  taken,  the  amount  due  was  ascertained  by  the 
Secretary  and  reported  to  Congress. 

7.  That  the  Secretary  of  State,  in  1850,  in  an  official  communication 
to  the  chairman  of  the  Committee  of  Ways  and  Means,  strongly 
recommended  the  payment  of  the  value  of  the  vessel,  and  interest  on 
the  same  from  5th  June,  1812. 

8.  That  the  claimant  has  not  failed  to  prosecute  his  claim  before 
the  courts.  Congress,  the  executive  departments,  and  the  commis- 
sioners under  the  convention  of  February,  1853;  and  that,  without  any 
fault  or  negligence  on  his  part,  he  has  been  unjustly  deprived  of  his 
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property,  which  has  gone  into  the  possession  and  use  of  the  United 
States;  and  that  no  compensation  has  been  made  to  him  for  his  losses, 
or  the  expenses  attending  the  attempt  to  vindicate  his  just  rights. 

But  this  claim  is  not  merely  one  of  the  plainest  equity^  but  is  directly 
and  fully  sustained  by  the  principles  of  international  and  municipal 
law. 

I.  The  liability  of  a  principal  for  the  tortious  acts  of  his  agent  while 
acting  in  the.  course  of  his  employment  is  a  well  known  and  recognized 
principle  of  the  municipal  or  civil  law  of  all  civilized  nations. — (Story 
on  Agency,  5th  edition,  sec.  308  to  310,  inclusive,  and  452  to  461, 
inclusive.) 

The  government  of  the  TJnited  States  ratified  and  sanctioned  the 
act  of  Commodore  Woolsey  by  making  the  **Lord  Nelson''  a  part  of 
our  navy,  and  using  her  as -such,  and  thereby  became  liable. -^(McLane 
V8.  Drew,  4  Bingham,  722;  Clark  and  others  v«.  Van  Riemsdyke,  9 
Cranch,  161;  6  Wheaton,  241;  Delafield  V8.  The  State  of  Illinois,  26 
Wendell,  192.) 

II.  The  liability  of  all  governments  for  the  wrongful  acts  of  mili- 
tary oflScers  commanding  its  public  vessels,  while  in  the  discharge  of 
their  appropriate  duties,  and  in  the  regular  course  of  their  employ- 
ment, either  in  relation  to  the  public  property  of  another  nation  or 
the  property  or  rights  of  individuals  of  other  nations,  is  a  well-known 
and  universally  recognized  principle  of  public  law,  and  one  which  no 
civilized  nation  of  modern  times  has  ever  disputed. 

This  principle  has  uniformly  been  claimed  by  the  United  States  in 
favor  of  its  own  citizens  against  foreign  governments,  and  recognized 
in  the  claims  of  foreign  citizens  or  subjects  against  our  own  govern- 
ment. 

i.  By  the  treaty  between  the  United  States  and  Spain  of  1819,  in 
the  11th  article  it  is  provided:  **  The  United  States  exonerating  Spain 
from  all  demands  in  future  on  account  of  the  claims  of  their  citizens  to 
which  the  renunciations  herein  contained  extend^  and  considering  them 
entirely  cancelled,  undertake  to  make  satisfaction  for  the  same  to  an 
amount  not  exceeding  five  millions  of  dollars,"  <fec.  That  the  claims 
of  our  citizens,  for  which  provision  was  thus  made  by  this  treaty,  will 
appear  by  the  9th  article  of  the  treaty.  1st.  **To  all  the  injuries 
mentioned  in  the  convention  of  the  11th  August,  1802."  These 
injuries  were  **  the  claims  which  have  arisen  from  *the  excesses  com- 
mitted during  the  late  war,' "  and  **  the  claims  originating  from  the 
excesses  of  foreign  cruisers^  agents,  consuls^  or  tribunals  in  their  respec- 
tive territories,  which  may  be  imputaRe  to  their  two  governments,^*  2d. 
' '  To  all  claims  on  account  of  prizes  made  by  French  privateers  and 
condemned  by  French  consuls  within  the  territory  and  jurisdiction  of 
Spain."  3d.  **To  all  claims  of  indemnities  on  account  of  the  suspen- 
sion of  the  right  of  deposit  at  New  Orleans  in  1802."  4th.  **To  all 
claims  of  citizens  of  the  United  States  upon  the  government  of  Spain 
arising  from  the  unlawful  seizures  at  sea  and  in  the  ports  or  territories  of 
Spain  or  the  Spanish  colonies."  5th.  *'To  the  claims  against  Spain 
which  had  been  filed  with  the  State  Department." 

It  appears  also,  by  the  same  article,  that  the  claims  of  Spanish  sub- 
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jects   upon  our  own  government  were  principally  for   ** injuries,' 
** unlawful  seizures  at  sea,"  &c. 

It  thus  appears  that  in  the  large  amount  paid  to  our  own  citizens 
for  their  claims  against  Spain  were  for  the  tortious  acts  of  the  agents 
and  officers  of  Spain,  w^hich  will  also  luUy  appear  by  a  reference  to 
the  claims  which  were  allowed  by  the  commissioners,  and  will'  be 
shown  by  the  papers  on  file  in  the  State  Department. 

2.  The  convention  of  July,  1831,  between  France  and  the  United 
States,  in  the  first  article,  provides: 

*'The  French  government,  in  order  to  liberate  itself  completely 
from  all  the  reclamations  preferred  against  it  by  citizens  of  the  United 
States  for  urdawful  seizures^  captures^  sequestration,  conjlscations,  or 
destruction  of  their  vessels,  cargoes,  or  other  property,  engages  to  pay 
a  sum  of  twenty-five  millions  of  francs  to  the  government  of  the 
United  States,  who  shall  distribute  it  among  those  entitled  in  the 
manner  and  according  to  the  rules  it  shall  determine." 

The  third  article  provides  that  the  government  of  the  United  States 
shall  pay  1,500,000  francs  for  claims  of  the  royal  treasury,  in  behalf 
of  citizens,  for  *' unlawful  seizures,  captures,  detentions,  arrests,  or 
destruction  of  French  vessels,  cargoes,  or  other  property." 

It  thus  appears  that  the  claims  of  the  citizens  of  these  two  countries 
upon  the  government  of  the  other  was  solely  for  tortious  acts;  and 
the  fifth  article  expressly  provides  that  all  claims  of  a  diflferent 
character  are  undecided,  and  may  be  presented  by  the  citizens  of 
each  government  upon  the  other  before  the  competent  judicial  or 
administrative  authorities. 

3.  In  the  convention  for  the  adjustment  of  claims  of  citizens  of  the 
United  States  against  Mexico,  of  April  11,  1839,  the  preamble  refer- 
ring to  the  claims  to  be  adjusted  speaks  of  them  as  '^claims  arising 
from  injuries  to  the  persons  and  property  of  citizens  of  the  United  States 
by  Mexican  authorities,^ ^  Ac, 

The  foregoing  claims  were  not  paid  by  Mexico,  and  in  order  to  pay 
them  and  such  as  arose  subsequently,  the  treaty  of  the  2d  February, 
1848,  was  made,  under  which  commissioners  were  appointed,  and 
claims  of  citizens  of  the  United  States,  to  the  amount  of  about  three 
and  a  quarter  millions  of  dollars,  were  obtained.  A  large  portion, 
indeed  a  large  majority  in  number  and  amount,  of  the  claims  allowed 
by  this  board  were  for  the  unlawful  acts  of  Mexican  officers  on  land 
and  at  sea,  as  will  fully  appear  by  the  papers  on  file  at  the  State 
Department. 

4.  The  same  is  true  of  the  claims  against  Brazil,  presented  to  and 
allowed  by  the  commissioner  appointed  under  the  treaty  of  the  27th 
January,  1849. 

5.  The  convention  between  the  United  States  and  Great  Britain  of 
the  8th  February,  1853,  provided  for  the  settlement  of  the  claims 
which  the  citizens  of  each  nation  had  against  the  other  by  the  ap- 
pointment of  a  mixed  commissioner  and  an  umpire,  and  the  cUims 
presented  to  and  allowed  by  the  commissioners  and  umpire  were  prin- 
cipally for  the  wrongful  acts  of  the  officers  of  the  respective  govern- 
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ments,  as  will  fiilly  appear  by  a  reference  to  the  printed  volume 
containing  the  decisions  of  those  officers. 

The  foregoing  constitute  all  the  principal  treaties  for  the  settlement 
of  the  claims  of  individuals  against  other  govenments,  and  in  each 
and  all  of  these  cases  the  claims  principally  allowed  were  not  for  vio- 
lations of  contract,  but  for  the  tortious  acts  of  the  officers  of  the 
governments,  respectively,  whether  the  acts  were  done  by  orders  of 
the  government,  or  in  violation  as  well  of  their  own  laws  as  of  the 
law  of  nations  ;  and  it  4s  believed  that  not  a  solitary  instance  can  be 
found  of  any  civilized  nation  having  denied  the  principle  of  their 
liability  in  such  cases. 

That  the  seizure  of  the  Lord  Nelson  was  a  wrongful  one  is  con- 
clusively shown  by  the  decision  of  the  courts  of  the  United  States, 
in  the  case  which  was  decided  in  relation  to  this  very  vessel  and  her 
cargo. 

III.  The  avails  of  the  vessel  and  cargo  in  this  case  were  placed  in 
the  custody  of  an  officer  of  the  United  States,  and  the  government 
became  liable  for  any  loss  arising  from  his  default.  It  rests  upon  a 
different  and  higher  ground  than  the  case  in  which  the  money  of  ordi- 
Bary  suiters  is  placed  in  the  custody  of  the  clerk  of  the  court,  and  so  in 
this  case  the  United  States  considered  and  treated  it.  In  the  suit 
brought  by  the  United  States  against  the  defaulting  clerk,  they  re- 
garded this  as  apart  of  the  money  of  the  United  States  had  and  received 
by  him  to  the  iise  of  the  United  States;  and  in  the  judgment  which  was 
rendered  in  favor  of  the  United  States,  this  money  was  included  in 
the  amount  as  a  pait  of  the  debt  due  by  the  clerk  to  them  ;  but  they 
did  not  consider  as  a  debt  due  to  the  United  States  the  large  amount 
in  his  hands  in  suits  of  private  parties,  although  placed  there  by  order 
of  court. 

By  this  proceeding  of  the  government,  not  only  were  the  owners  of 
the  Lord  Nelson  precludedfrom  adopting  any  measures  for  the  recovery 
of  their  money  from  the  clerk,  but  it  is  not  competent  for  the  govern- 
ment to  refuse  to  refund  the  money  which  they  have  taken  as  their 
own,  sued  for  as  due  to  them,  and  by  the  judgment  of  their  own  court 
decided  to  be  their  own. 

Even  in  the  transactions  of  individuals  this  principle  is  recognized. 
If  a  person  deposit  money  or  other  valuable  articles  in  a  box  in  the 
vault  of  a  bank,  and  the  cashier  or  other  officer  should  appropriate  to 
himself  the  box  and  its  contents,  the  bank  ought  not  to  be  holden 
liable,  and  a  suit  could  be  brought  by  the  owner  against  the  offender; 
but  if  the  same  person  deposits  money  with  the  bank,  which  is 
received  by  them,  passed  to  his  credit,  and  treated  as  their  own, 
and  afterwards  the  cashier  appropriates  the  money  and  becomes  a 
defaulter,  and  a  suit  is  brought  against  him,  and  this  very  money 
constitutes  a  part  of  the  claim  against  him  as  money  had  and  received 
to  their  use,  and  it  is  included  in  their  judgment  against  him,  whether 
the  bank  recover  it  from  their  dishonest  agent  or  not,  they  are  clearly 
liable  for  the  amount  to  the  innocent  party  making  the  deposit. 

rV.  The  United  States  have  in  various  forms,  and  through  various 
officers  of  the  government,  recognized  their  liability  to  pay  this  debt 
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and  the  interest  upon  it.  On  the  application  of  the  British  govern- 
ment, through  their  minister,  for  the  payment  of  it,  not  only  does  the 
President  acknowledge  the  liability  of  the  United  States,  but  sends  a 
special  message  to  Congress  recommending  its  payment. 

The  Secretary  of  the  Navy,  under  the  order  of  the  House  of  Repre- 
sentatives, ascertains,  through  a  commission  to  take  testimony,  the 
amount  of  the  claim;  and  subsequently  the;  Secretary  of  State,  in  a 
formal  official  communication  to  the  chairman  of  the  Committee  of 
Ways  and  Means,  acknowledges  the  liability  of  the  government,  and 
asks  an  appropriation  to  pay  it,  with  the  interest. 

In  any  tribunal  acting  under  the  law  of  nations,  or  before  any  court 
of  justice  whatever,  can  there  be  a  doubt  but  that  these  acts  by  the 
President,  directly  and  through  the  Secretary  of  State,  would  be  con- 
clusive evidence  of  the  amount  of  the  debt,  and  the  liability  to  pay  it? 

This  court  is,  in  cases  of  this  character,  acting  under  the  law  of 
nations,  and  should  be  governed  by  that  law  and  the  rules  pertaining 
to  such  tribunals. 

V.  The  amount  of  the  claim,  as  ascertained  by  the  Secretary  of  the 
Navy,  under  a  commission  issued  and  testimony  taken,  with  the  con- 
sent of  both  parties  present,  constitutes  sufficient  and  satisfactory  pn  ma 
facie  evidence  of  the  amount  due,  if  indeed  it  should  not  be  regarded 
as  conclusive  on  the  government.  But  if  the  court  to  look  beyond 
this  report  of  the  Secretary,  to  the  testimony  on  which  it  is  based, 
the  amount  found  by  him  is  fully  sustained  by  the  proof,  which  is,  by 
agreement,  also  evidence  in  this  case. 

VI.  That  interest  should  be  allowed  in  this  case  is  conclusively 
shown  b}^  the  practice  of  government  in  similar  cases,  which  is  unusual, 
and  without  exception.  The  government  always  sustains  the  claim 
of  our  citizens  against  foreign  governments  for  the  interest  as  well  as 
the  principal  of  their  claims;  and  on  the  other  hand,  they  always  pay 
interest  in  such  cases  to  a  foreign  claimant.  This  has  been  the  case 
in  respect  to  every  one  of  the  commissions  organized  under  the 
treaties  above  named;  and  although,  in  respect  to  some  of  them, 
there  was  not  sufficient  provision  to  pay  the  whole  amount  of  the 
claims,  the  interest  has  uniformly  been  cast  on  all  the  claims,  thus 
giving  the  claimants  of  long  standing  the  preference  to  which  they 
were  entitled.  The  same  principle  is  recognized  by  Mr.  Whittlesey, 
in  the  report  of  the  Committee  of  Claims  of  the  House  of  Representa- 
tives in  this  very  case,  made  in  February,  1837.  In  that  report  he 
says : 

^  *  In  allowing  interest  in  this  case,  the  committee  do  not  dt^sign  to 
establish  a  new  principle,  nor  do  they  intend  to  sot  a  precedent  that 
will  be  applicable  to  the  claims  of  American  citizens.  They  allow 
interest  from  state  policy,  as  our  citizens  have  claimed  it  when  their 
property  has  been  unlawfully  seized  by  the  subjects  of  a  foreign  power; 
and  they  (will)  undoubtedly  claim  it  hereafter,  should  their  property 
be  illegally  seized.  The  United  States  should  demand  nothing  of  a 
foreign  government  that  they  are  not  willing  to  concede  under  a  change 
of  circumstances. '^ 
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Interest  should  be  paid  in  causes  of  fraud  and  of  wrongful  deten* 
tion.— (9  Mass.  R.,  504;  1  Camp.,  129;  3  Cowen,  426.) 

The  rule  that  govemmenl  pays  no  interest  **  rests  upon  the 
assumption  that  it  is  ever  willing  to  discharge  all  its  obligations,  and 
that  delay  is  not  to  be  attributed  to  any  laches  on  its  part." — (Opinions 
Attorneys  General,  vol.  5,  p.  108.) 

Here  the  claimant  has  constantly  pressed  tho  payment  of  his  claim, 
and  the  government  as  constantly  refused  payment. — (Opinions  At- 
torneys General,  vol.  1,  p.  268.) 

In  the  case  of  Godfrey,  Patterson  &  Co.,  a  claim  for  repayment  of 
duties  paid  by  a  British  subject  under  protest,  the  commission,  under 
the  convention  of  February  8,  1853,  between  the  United  States  and 
Great  Britain,  allowed  interest  from  the  time  of  payment. — (See  Rep. 
of  Decisions,  304.) 

JOHN  A.  ROCKWELL, 
H.  L.  STEVENS, 

Of  Counsel  for  Claimant. 


IN  THE  COURT  OF  CLAIMS. 

James  Crooes  vs.  The  UinTED  States. 

SOUCUOR'S  BRIEF. 

Claim  for  the  seizure  of  the  schooner  Lord  Nelson^  on  Lake  Ontarioy  on 
the  5th  of  June^  1812,  hy  Lieutenant  Melanctan  T.  Woolseyy  of  the 
United  Staies  navy^  and  the  condemnation  and  sale  of  the  same,  with 
her  cargo,  under  a  decree  (f  the  United  States  district  court  for  the 
State  of  New  York, 

MATERIAL  FACTS  AS  UNDERSTOOD  BY  THE  SOLICITOR. 

First.  The  schooner  appears  to  have  been  seized,  but  the  record 
does  not  show  for  what  cause,  but  the  petition  states  that  it  was 
' '  without  any  just  or  legal  cause,  by  the  United  States  armed  brig 
Oneida,  commanded  by  Lieutenant  Woolsey,  of  the  navy  of  the  United 
States,  and  was  by  him  carried  into  Sackett's  Harbor,  where  she  was 
libelled  in  the  district  (f  the  circuit  court  of  the  United  States  in  New 
York,  at  the  August  term,  1812." — (Record,  p.  — .) 

Second.  There  is  no  libel  or  record  of  the  proceedings  in  the  district 
court  contained  in  the  Record,  but  there  is  an  order,  entered  by  de- 
fault, dated  the  26th  of  August,  1812,  condemning  as  forfeited  the 
•* schooner  Lord  Nelson,  her  tackle,  apparel,  and  furniture,"  and 
ordering  a  sale ;  but  the  cargo  is  not  mentioned  in  said  order. — (Record, 
p.  7.) 

It  appears  that  there  was  another  suit  instituted  against  five  boxes 
of  glass,  &c.,  in  which  a  like  order  was  entered  at  the  same  time. — 
(Record,  p.  8.) 

Third.  On  the  29th  of  August,  1812,  another  order  was  entered 
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opening  the  decrees  of  condemnation  in  the  two  cases  *'on  condition 
that  the  said  vessel  and  goods  be  sold  by  the  marshal,  and  the  pro- 
ceeds be  paid  into  court  to  abide  the  event  of  the  suit." — Record, 
p.  8.) 

Fourth.  That  after  opening  said  decrees  answers  were  filed  on 
behalf  of  James  and  William  Crooks. — (Record,  p.  8.) 

Fifth.  There  is  no  evidence  of  further  proceedings  in  the  court 
where  this  cause  was  instituted.  There  is,  however,  in  the  Record, 
what  purport  to  be  two  orders  in  these  cases,  ordering  the  proceeds 
of  the  sales  of  said  schooner  and  goods  to  be  paid  over  to  the  claimants. 
(Record,  pp.  8,  9.) 

But  it  18  not  stated  when,  where,  or  by  whom  or  in  arhat  court  the 
same  were  entered. 

The  claimant  in  his  brief  (at  p.  1)  alleges  that  these  were  entered 
in  the  district  court  for  the  northern  district  of  New  York,  at  the  July 
term,  1817,  the  district  having  been  divided,  and  this  suit  having 
been  transferred  to  that  district. 

This  must  be  a  mistake,  as  the  act  of  April  9,  1814,  (3  U.  S.  Li., 
120,)  did  not  transfer,  or  authorize  the  transfer  of  any  of  the  pending 
business  to  the  northern  district. 

The  known  history  of  that  act  shows  that  its  object  was  to  secure 
a  judge  who  was  competent  to  transact  the  business,  and  leave  Judge 
Tallmadge,  who  had  become  incompetent,  without  business.  In  con- 
firmation of  this  view,  the  act  itself  authorized  the  judge  of  the 
southern  district  to  hold  court  in  the  northern  district. 

The  judge  of  the  southern  district  held  that  the  pending  prosecu- 
tions muut  be  closed  in  the  southern  district,  and  that  the  funds  in  his 
court  were  not  subject  to  the  orders  of  the  northern  district. — (Pisk's 
letter,  Record,  p.  49.) 

Sixth,  That  the  schooner  was  sold  for  $2,999  25  by  the  marshal, 
and  the  writ  returned  on  the  30th  of  March,  1813,  that  the  goods  sold 
for  $1,972  10,  and  the  writ  was  returned  at  the  same  time. — (Record, 
pp.  9,  10.) 

Seventh.  It  does  not  appear  that  the  money  was  ever  demanded  of 
the  clerk  of  the  court  to  whom  it  was  paid,  at  the  time  of  entering 
said  orders,  or  at  any  time  afterwards. 

Eighth.  It  is  assumed,  but  not  proved,  that  Theron  Rudd  was  clerk 
of  the  district  court  for  the  southern  district  of  New  York. 

Ninth.  A  suit  was  instituted  in  1818  against  Theron  Rudd  by  the 
United  States,  and  judgment  perfected  against  him  for  $84, 232  43, 
besides  costs,  on  the  27th  of  December,  1822. — (Record,  pp.  10,  16.) 

In  the  suit  he  was  charged  by  the  referees  with  a  part  of  the  pro- 
ceeds of  the  sales  of  the  schooner  and  goods. — (Record,  p.  19.) 

Tenth.  The  schooner  was  valued  at  $5,000  by  a  witness  who  helped 
to  build  her. — (Stannard's  evidence,  Record,  p.  31.) 

Eleventh.  There  is  no  proof  that  the  cargo  on  the  Lord  Nelson 
belonged  to  the  Messrs.  Crooks,  but  there  is  proof  that  the  goods 
belonged  to  other  people. 

Twelfth.  That  James  Crooks  is  the  survivor  in  the  business    of 
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James  and  William  Crooks. — (Ramsey  Crook's  evidence,  Record,  p. 
52.) 

Thirteenth,  That  President  Monroe  recommended  Congress  to  make 
provision  for  the  relief  of  the  Messrs.  Crooks,  upon  the  ground  that 
*  *  the  legislative  authority  is  alone  competent  to  provide  it." — (Record, 
p.  45.) 

Fourteenth.  There  is  no  evidence  that  the  United  States  collected 
any  portion  of  its  judgment  against  Rudd. 

Fifteenth.  There  is  no  proof  that  the  claimant  could  not  have  col- 
lected his  money  under  the  decree  of  the  clerk,  Rudd. 

Sixteenth.  There  is  no  evidence  that  the  claimant  could  not  have 
collected  this  demand  of  Lieutenant  Woolsey. 

Seventeenth.  There  is  no  evidence  that  the  claimant  has  ever  paid 
any  of  the  owners  of  the  cargo  of  the  Nelson  for  the  whole  or  any 
portion  thereof,  or  that  he  is  liable  therefor. 

LEGAL  PROPOSrriONS. 

First.  The  United  States  are  not  liahls  for  the  iUegal  acts  of  its  officers 

In  seizing  the  Lord  Nelson,  the  claimant  alleges  Lieutenant  Wool 
sey  acted  illegally.  If  he  acted  illegally,  then  the  government  is  no* 
responsible,  because  it  did  not  authorize  any  illegal  act.  If  he  had 
acted  under  the  orders  of  a  superior,  the  government  might  be  called 
upon,  not  to  pay  directly,  but  to  indemnify  him  for  the  consequences 
of  obedience.  But  where  an  officer  acts  illegally,  without  orders, 
he  alone  is  liable  and  must  abide  the  consequences. 

Otherwise  than  in  this  statement  in  the  petition,  the  record  does 
not  show  whether  Lieutenant  Woolsey  acted  legally  or  otherwise. 
The  cause  and  manner  of  his  acts  are  not  shown  in  the  record.  But 
the  presumption  is,  that  he  acted  from  good  and  sufficient  cause,  until 
the  contrary  is  shown.  But,  take  the  claimants'  own  statement,  and 
it  appears  that  he  acted  illegally,  and  then  they  must  look  to  him  for 
the  injury  resulting  from  his  illegal  act.  The  government  is  no  way 
responsible. 

Second.  The  sale  and  converting  the  property  into  money  and  paying 
it  into  court  toas  hy  the  consent  (^parties,  and  therefore  the  United  States 
are  not  liable  for  the  consequences. 

The  order  opening  the  decree  of  condemnation  states  that  it  was 
done  on  the  consent  of  the  parties.  War  was  then  pending  between 
the  United  States  and  Great  Britain,  and  if  the  property  had  been 
restored  to  them  at  that  time,  the  claimants  could  not  have  taken  it 
from  Sackett's  Harbor  to  Canada.  It  would  have  been  seized  as 
prize  of  war,  and  would  have  been  useless  to  them  while  that  war 
lasted. 

It  was  therefore  consented  that  a  sale  should  be  had,  and  it  followed 
that  the  money  would  be  paid  into  court.  Both  parties  deemed  that 
a  safe  plan.  The  clerk,  on  receiving  it,  was  the  agent  of  the  party 
who  should  eventually  become  entitled  to  the  money.    The  United 


62  MMB8  CBOOKS. 

States  did  not  appoint  him.  He  was  commissioned  by  the  court  and 
not  by  the  government.  Both  parties  trusted  him  alike,  and,  cohse- 
quently,  the  United  States  are  not  liable  for  the  result  of  his  being 
trusted. 

Third.   The  United  States  are  not  responsible  to  suitors  in  courts  for 
the  acts  of  the  officers  of  courts. 

The  laws  of  the  United  States  provide  for  the  appointment  of  offi- 
cers of  courts,  and  assign  them  certain  duties.  These  are  for  the 
convenience  of  the  public  as  well  as  the  government.  But  the  gov- 
ernment does  not  become  surety  that  they  will  properly  perform 
those  duties.  If  they  do  not,  those  who  have  business  with  them 
have  their  legal  remedies  the  same  as  the  United  States.  There  is 
no  more  reason  why  the  government  should  be  responsible  for  the 
act  of  the  clerk  in  this  case  than  in  case  the  suits  had  been  between 
private  individuals,  in  which  case  no  one  would  seriously  claim  that 
it  was  liable.  There  is  no  stronger  reason  in  case  of  the  clerk  of  this 
court  than  of  any  other,  or  of  the  marshal  or  judge  or  jury.  The 
law  may  be  defective  in  not  requiring  large  and  good  bail  of  the 
clerk  to  secure  his  fidelity.  But  that  affords  no  reason  for  holding 
the  government  liable. 

This  question  as  to  a  marshal  was  before  Attorney  General  Gush- 
ing, in  Oarland  dc  BootKs  case,  in  1855,  and  he  held  the  United 
States  had  no  responsibility  as  to  the  marshal's  acts. — (7  Op.,  350.) 

In  the  case  of  the  Peruvian  Bark  Eliza^  Mr.  Gushing  held :  "In 
its  internal  organization,  each  government  has  public  officers,  admin- 
istrative, judicial,  or  ministerial,  which  officers  are  the  agents  of  the 
community  for  tho  conduct  of  its  public  or  common  affairs,  and  of 
many  private  affairs,  and  are  individually  responsible  to  their  country, 
and  in  many  cases  to  individuals,  for  acts  of  political  or  official  mis- 
behavior; but  the  government  is  not  responsible  to  private  indi- 
viduals for  injuries  sustained  by  reason  of  the  acts  of  such  officers 
in  the  private  business  with  which  they  may  be  concerned,  though 
as  public  agents,  yet  for  individual  benefit  only;  it  is  responsible 
only  for  such  injury  to  individuals  as  may  occur  by  acts  of  such 
officers  performed  in  the  proper  behoof  and  business  of  the  gov- 
ernment. 

"Thus,  governments  hold  themselves  responsible  to  individuals 
for  injuries  done  to  the  latter  by  public  officers  in  the  collection  of 
the  revenue  or  other  administrative  acts  of  governmental  relation, 
but  not  for  the  errors  of  opinion,  or  corruption  even,  of  administrative, 
judicial,  or  ministerial  officers,  when  such  officers  are  administering 
their  public  authority  in  the  interest  of  individuals  as  distinguished 
from  the  government. 

"Hence,  the  State  of  California  is  not  responsible  to  a  citizen  of 
the  United  States  for  injury  which  his  vessel  may  have  sustained  by 
the  unskilfulness  of  a  pilot  at  San  Francisco;  and,  d  fortiori^  that 
State  is  not  responsible  in  such  a  case  if  the  vessel  belonged  to  a 
citizen  of  the  Peruvian  republic. 
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*^  Hence,  alsOf  the  United  States  are  not  responsible  to  a  citizen  of 
the  United  States  for  the  failure,  of  a  marshal  to  coded  an  execatu/ih ; 
and,  d, fortiori^  the  United  States  are  not  responsible  in  such  a  case 
if  the  execution  belonged  to  a  citizen  of  the  Peruvian  republic." — 
(7  vol.,  Op.,  229.) 

Fourth.  The  daimants  had  their  right  of  action  against  the  clerk  if 
he  did  not  pay  over  the  money  daimed  on  laiaful  demand. 

If  the  order  of  the  court  was  a  legal  and  valid  one  and  had  been 
presented  to  the  clerk,  and  if  he  had  refused  payment,  an  action  for 
money  had  and  received  could  have  been  maintained  against  him. 
He  also  might  have  been  committed  for  contempt  for  not  paying  over. 

The  fact  that  several  years  afterwards,  in  a  suit  by  the  United 
States  against  the  clerk,  referees  found  entries  in  such  clerk's  day- 
book of  moneys  received  in  these  suits,  and  charged  the  same  against 
him,  does  not  prove  that  the  clerk  was  not  liable  to  claimants  instead 
of  to  the  United  States.  When  the  entry  was  first  made,  the  money 
under  the  decree  apparently  was  for  the  United  States.  This  entry 
naturally  remained  as  at  first  made,  because  the  subsequent  order, 
awarding  it  to  the  claimants,  was  not  made  in  the  court  of  which  he 
"was  clerk.  If  the  order  directing  the  payment  of  the  money  to  the 
Messrs.  Crooks  had  been  entered  there,  the  referees  could  not  and 
would  not  have  credited  it  to  the  United  States.  But  as  the  matter 
stood,  they  knew  nothing  of  any  other  order.  The  referees  examined 
Buch  entries  as  they  found  in  the  office  after  Rudd  had  left  and  Dill 
bad  succeeded  him.  That  act  cannot  confer  right  upon  the  claim- 
ants, and  especially  when  it  is  not  even  pretended  that  the  United 
States  ever  collected  anything  of  Rudd,  the  clerk,  although  if  it  had 
done  so  it  would  be  its  duty  to  pay  it  over  to  Crooks  as  having  been 
received  on  his  account. 

The  loss  of  which  Crooks  complains  appears  to  have  grown  out  of 
two  illegal  acts — one  of  Lieutenant  Woolsey  in  making  the  seizure,  and 
the  other  of  the  clerk  in  not  keeping  and  paying  over  the  money 
derived  from  the  seizure. 

The  United  States  are  not  guarantors  for  the  acts  of  either,  and  are, 
therefore,  not  responsible  to  the  claimants. 

There  is  no  law  under  which  they  can  lawfully  claim  the  amount 
demanded,  and,  until  Congress  makes  one,  no  court  or  legal  tribunal 
can  award  what  is  claimed. 

R.  H.  GILLET,  Solicitor. 

Februaby  25,  1859. 
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IN  THE  COURT  OF  CLAIMS. 

November  28,  1859. 
James  Crooks  vs.  The  United  States. 

LoRiNG,  J.,  delivered  the  opinion  of  the  court. 

The  facts  of  the  case  are,  that  the  English  schooner  Lord  Nelson, 
belonging  to  James  and  William  Crooks,  of  Flamboro,  in  Canada, 
copartners  in  trade,  was,  while  navigating  the  waters  of  Lake  Ontario, 
seized  by  Lieutenant  Woolsey,  commanding  the  United  States  armed 
brig  **  Oneida,"  and  carried  into  Sackett's  Harbor.  The  Lord  Nelson 
and  her  cargo  were  there  libelled  by  the  United  States  in  the  district 
court  of  the  United  States  for  the  district  of  New  York,  in  August, 
1812.  That  pending  the  said  libels  the  Lord  Nelson  and  her  cargo 
were  sold  under  an  order  of  said  court,  and  the  proceeds  of  sale  were 
paid  into  court  in  1813.  At  the  sale,  which  was  by  public  auction, 
the  Lord  Nelson  was  purchased  by  the  United  States,  and  thereafter 
used  by  them  in  their  naval  service.  In  1817,  upon  a  hearing  of 
parties,  the  court,  by  a  decree  specifying  the  sale,  decreed  that  the 
proceeds  of  the  Lord  Nelson  and  her  cargo  should  be  paid  to  the 
claimants,  the  said  James  and  William  Crooks,  and  it  is  alleged  in 
the  petition  that  an  order  to  that  effect  was  made  by  the  court  upon 
the  clerk  of  the  court  for  the  southern  district  of  New  York;  but  no 
money  was  paid  on  the  order,  because,  as  the  petitioners  suggest,  and 
the  evidence  shows,  Theron  Radd,  the  clerk  with  whom  the  money 
was  deposited,  had  become  bankrupt  and  a  defaulter  in  his  office  to 
a  large  amount. 

In  February,  1818,  the  United  States  sued  Theron  Radd  in  the 
district  court  of  the  United  States  for  the  southern  district,  in  an 
action  of  assumpsit  for  ** money  of  the  United  States"  had  and  re- 
ceived by  said  Rudd  **  to  and  for  the  use  of  the  United  States.*'  In 
1821  the  suit  was  referred  to  referees,  who  reported  to  the  court  that 
there  was  a  deficiency  in  the  accounts  of  said  Rudd,  in  his  capacity  of 
clerk  of  said  court,  of  $133,673  69;  that  of  this  amount  $90,888  82 
were  dae  to  the  United  States,  and  $42,784  87  had  been  deposited  in 
said  court  as  due  to  individuals,  and  the  referees  annex  and  refer  to 
two  schedules  marked  A  and  B,  respectively,  as  specifying  the  items 
from  which  the  sums  stated  were  made;  and  schedule  A  specifies 
under  **  titles  of  suits"  **The  United  States  va.  The  schooner  Lord 
Nelson,  $2,525  80." 

The  referees  further  reported  that  $9,789  25  (cash)  was  found  by 
them  deposited  in  the  Branch  Bank  of  the  United  States  in  the  city 
of  New  York  to  the  credit  of  said  court,  and  applicable  to  the 
account  of  Rudd. 

The  court  accepted  and  approved  the  report  as  to  the  United  States, 
and  rendered  judgment  for  the  United  States  against  the  said  Rudd 
for  $84,232  43,  by  the  referees  ** found  due  to  the  United  States," 
and  for  $473  41  costs  of  suit;  and  in  this  it  appears  that  the  court  appor- 
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tioned  the  $9,759  25  between  the  United  States  debt  of  $90,888  82 
and  the  debt  due  to  individuals  of  $42,784  87,  pro  rata,  and  according 
to  their  respective  amounts.  Such  apportionment  would  give  to  the 
United  States  $6,606  39  of  the  amount  of  $90,838  82  found  by  the 
report  of  the  referees  to  be  due  to  the  United  States,  but  there  is  no 
other  evidence  of  the  payment  to  the  United  States  of  the  |6, 606  39, 
and  no  evidence  that  they  ever  recovered  anything  more  on  their 
judgment  against  said  Rudd. 

And  on  these  facts  the  petitioner,  who  is  the  surviving  partner  of 
William  and  James  Crooks,  and  executor  of  said  William,  deceased, 
claims  the  value  of  the  said  schooner,  $5,000;  and  interest,  from  the 
seizure,  on  the  value  of  the  vessel,  and  for  expenses  in  prosecuting 
said  claim,  $1,900. 

On  the  evidence  it  appears  that  the  value  of  the  Lord  Nelson  was, 
when  seized,  $5,000. 

First.  It  was  contended  for  the  petitioners  that  the  United  States 
were  liable,  under  the  municipal  law,  on  the  ground  that  a  principal 
was  liable  for  the  tortious  acts  of  his  agent  while  acting  in  the  course 
of  his  employment,  and  that  the  decree  of  the  district  court  that  the 
proceeds  of  the  sales  of  the  vessel  and  cargo  should  be  paid  to  the 
claimants  established  the  fact  that  the  seizure  was  illegaL  But 
under  the  municipal  law  the  petitioners  stand  in  our  court«  with  no 
better  or  other  rights  as  plaintiffs  than  our  own  citizens,  in  relation  to 
whom  this  court  has  already  held  that  the  government  m  not  liable 
for  an  illegal  seizure  of  a  vessel  by  one  of  its  officers. 

The  plaintiffs  also  claim  that  the  United  States  ratified  and  sanctioned 
the  act  of  Lieut.  Woolsey  by  making  the  Lord  Nelson  a  part  of  our 
navy  and  using  her  as  such.  Bat  the  United  States  bought  and  paid 
for  the  Lord  Nelson  at  a  public  sale  made  under  the  order  of  court, 
and  thereby  acquired  title  as  any  other  purchaser  would,  without 
reference  to  the  seizure. 

Secondly.  It  is  claimed  for  the  petitioner  that  the  United  States  are 
liable,  under  the  law  of  nations,  for  ^*the  wrongful  acts  of  military 
officers  commanding  its  public  vessels  while  in  the  discharge  of  their 
appropriate  duties,  and  in  the  regular  course  of  their  employment, 
either  in  relation  to  the  public  property  of  another  nation  or  the 
property  or  rights  of  individuals  of  other  nations.*' 

That  the  United  States,  by  the  law  of  nations,  is  thus  liable  ''for  the 
wrongful  acts  of  officers  commanding  its  public  vessels"  may  be  ad- 
mitted; but  the  liability  is  to  the  nation  of  the  iixlividual  injured, 
and  not  to  him,  for  the  ground  of  the  liability  is  that  the  vessel  seized 
is  a  part  of  the  national  territory  of  the  nation  of  whom  its  owner  is 
the  subject.  The  wrong  is  by  nation  to  nation,  and  so  is  the  respon- 
sibility of  nation  to  nation,  under  the  law  of  nations,  and  is,  there- 
fore, as  in  the  many  instances  cited  by  the  counsel  for  the  petitioner, 
a  matter  arranged  by  treaties. 

A  foreign  citizen  may  undoubtedly  petition  Congress  and  be  heard 
ex  gration  but  the  power  that  there  entertains  such  petitions  has  not 
been  delegated  to  this  court;  a  claim  by  a  foreign  citizen  for  an  illegal 
seizure  of  his  vessel  does  not  arise  on  any  law  of  Consrress,  or  upon 
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any  regulation  of  an  executive  department,  or  upon  any  contract,  ex- 
press or  implied.  Every  implication  of  a  contract  i»  excluded  under 
the  law  of  nations  by  the  nature  of  the  act  which,  under  that  law,  is  a 
wrong,  and  only  a  wrong,  and  by  the  fact  that  the  liability  of  the 
United  States  for  the  wrong  to  the  nation  of  the  foreign  citizen  is  for 
precisely  the  pecuniary  redress  that  would  make  his  claim. 

Beside,  this  case  was  not  sent  here  by  Congress;  the  petitioner  is 
here  on  his  individual  right  merely,  and  that  is  no  larger  than  the 
right  of  our  own  citizens  on  similar  circumstances  and  before  the  same 
tribunal. 

We  are  of  opinion,  therefore,  that  the  United  States  are  not  liable 
to  the  petitioner  for  the  illegal  seizure  of  the  Lord  Nelson  by  Lieu- 
tenant Woolsey. 

Thirdl}'.  It  is  claimed  that  the  proceeds  of  the  vessel  in  this  case 
were  placed  in  the  custody  of  an  officer  of  the  United  States,  and  the 
government  became  liable  for  any  loss  arising  from  his  default. 

But  that  the  government  does  not  guarantee  the  fidelity  of  its  offi- 
cers, and  is  not  liable  for  their  defaults,  is  settled  in  this  court  by  the 
cases  heretofore  referred  to;  and  for  the  municipal  law  of  the  land  by 
its  text-book,  Story  on  Agency,  §  319:  **  It  is  plain  that  the  government 
is  not  responsible  for  the  misfeasances,  or  wrongs,  or  negligences,  or 
omissions  of  duty  of  the  subordinate  officers  or  agents  employed  in  the 
public  service,  for  it  does  not  undertake  to  guarantee  to  any  persons 
the  fidelity  of  the  officers  or  agents  whom  it  employs." 

Then  it  is  claimed  that  the  United  States  are  liable,  because  in 
their  action  against  Rudd  they  assumed  and  averred  that  the  proceeds 
of  the  property  of  the  petitioner  was  ** money  of  the  United  States 
had  and  received  by  him  for  the  use  of  the  United  States."  But  the 
language  of  a  declaration  is  to  be  construed  according  to  its  technical 
meaning  and  legal  effect,  and  here  it  means  that,  as  to  Rudd,  he  was 
liable  to  the  United  States  for  the  money,  because  he  had  received 
it  from  them  under  an  official  liability  and  engagement  to  account  to 
them  for  it. 

But  the  report  of  the  referees  shows  that  before  them  the  United 
States  specified  the  proceeds  of  the  sale  of  the  Lord  Nelson  as  among 
the  items  of  their  claim,  and  therefore  it  shows  that  the  United  States 
undertook  to  collect  that  claim,  with  others  specified  in  schedule  A, 
for  the  several  parties  to  whom  they  belonged,  and  thus  made  them- 
selves agents  for  such  parties,  and,  as  such  agents,  liable  for  what 
they  received  or  ought  to  have  received  in  the  doe  performance  of 
such  agency. 

Then  the  report  of  the  referees  (which  is  affirmed  by  the  coort  as 
to  the  United  States,  and  made  a  part  of  its  record)  shows  that  the 
referees  found  that  the  deficit  in  Rudd's  accounts  was  $133,673  69, 
of  which  $90,888  82  were  due  to  the  United  States,  according  to  the 
items  specified  in  schedule  A,  and  $42,784  87  were  due  to  individ* 
uak,  according  to  the  items  specified  in  schedule  B,  and  that  there 
was  in  bank  to  the  credit  of  said  court  $9, 789  25,  to  be  deducted  from 
the  two  sums  of  $90,888  82  and  $42,784  87;  but  that  the  referees, 
* '  from  the  peculiar  circumstances  of  the  case,  have  found  it  neces- 
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sary  and  proper  to  report  specially,  not  having  been  able  to  discover, 
from  any  matter  or  fact  whatsoever,  to  which  of  the  aforesaid  sums 
so  found  due  the  aforesaid  credit  of  $9,789  25  is  applicable/' 

The  petitioners  then  show  that  the  United  States  took  judgment 
against  Rudd  for  $84,232  43.  which  is  less  than  $90,888  82,  the 
amount  of  their  debt,  by  $6,606  39,  which  would  be  the  proportion 
of  the  United  States  of  the  $9,789  25,  if  that  sum  were  apportioned 
between  schedules  A  and  B,  according  to  their  respective  amounts. 

The  question  then  is,  what  is  the  effect  of  this  evidence  ?  It  fixes 
the  fact  that  the  $9,789  25  in  the  possession  of  the  court  was  appli- 
cable to  the  schedules  A  and  B,  and  therefore  that  the  United  States 
were  entitled  to  their  proportion  of  that  sum,  determined  according  to 
the  respective  amounts  of  the  two  schedules.  The  evidence  has  this 
effect,  because  it  shows  the  $9,789  25  was  a  credit  in  Rudd's  account 
against  the  deficit  of  $133,673  69,  made  up  of  schedules  A  and  B, 
and  the  apportionment  of  the  credits  to  those  schedules  is  the  legal 
application  of  it,  where  the  facts  show  no  reason  or  means  for  making 
any  other  application  of  it. 

If  this  is  so,  then  the  United  States,  by  an  order  of  court  to  which 
on  the  facts  they  were  entitled,  could  have  procured  the  sum  of 
$6,606  39,  applicable  to  schedule  A,  and  this  they  were  bound  to  do, 
for  having  undertaken  the  agency  they  were  bound  to  perform  it,  and 
they  cannot  defend  themselves  by  their  laches,  or  plead  that  they  did 
not  receive  the  money  they  ought  to  have  collected.  On  this  record 
evidence,  therefore,  the  United  States  are  chargeable  with  the  sum 
of  $6,606  39,  received  for  schedule  A,  in  which  there  is  specified 
$2,525  80,  as  the  proceeds  of  the  Lord  Nelson,  belonging  to  the 
petitioner. 

Then  the  fact  that  the  United  States  took  judgment  against  Rudd 
for  $84,232  43  only,  which  is  less  than  the  amount  of  $90,888  82,  the 
debt  due  from  Rudd  to  the  United  States,  by  the  sum  of  $6,606  39, 
raises  the  inference  that  the  United  States  actually  received  the  last- 
named  sum  in  part  payment  of  the  debt  of  $90,888  82,  specified  in 
schedule  A  ;  but  as  in  the  due  course  of  judicial  proceedings  there 
would  be  record  evidence  of  such  receipt  if  actually  had,  the  inference 
referred  to  would  not  be  admissible  evidence  of  the  receipt  of  the 
money  in  the  present  position  of  the  case,  if  the  actual  receipt  were 
necessary  to  be  proved  ;  but  we  think  it  need  not  be  proved,  and  that 
the  petitioner,  having  proved  that  the  United  States  might  and  ought 
to  have  received  the  sum  of  $6, 606  39  on  account  of  schedule  A,  is 
entitled  to  relief  to  the  amount  of  his  proportion  of  said  sum,  as  shown 
by  schedule  A — that  is,  to  the  amount  of  183  50. 

The  claim  for  interest  on  expenses  cannot  be  allowed. 

A  bill  will  be  reported  to  Congress  for  payment  to  the  petitioner  of 
one  hundred  and  eighty-three  dollars  and  fifty  cents. 
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IN  THE  COUET  OF  CLAIMS. 

November  28,  A.  D.  1859. 
James  Crooks  vs.  The  United  States. 

ScABBURGH,  J.,  delivered  a  separate  opinion. 

The  petitioner  and  William  Crooks,  now  deceased,  subjects  of 
Great  Britain,  were  partners  in  business,  and,  as  Euch,  owners  of  the 
schooner  Lord  Nelson.  On  the  5th  day  of  June,  A.  D.  1812,  the 
Lord  Nelson  was  unlawfully  captured  on  Lake  Ontario  and  taken 
into  Sackett's  Harbor  by  Lieutenant  Woolsey,  of  the  navy  of  the 
United  States,  then  commanding  the  United  States  armed  brig 
Oneida. 

Afterwards  a  libel  was  filed  against  the  Lord  Nelson  in  the  district 
court  of  New  York,  and  on  the  26th  day  of  August,  A.  D.  1812,  a 
decree  of  condemnation  was  entered  against  her  by  default,  and  a 
writ  of  venditioni  exponas  directed  to  be  issued. 

On  the  29th  day  of  August,  A.  D.  1812,  the  decree  of  condemna- 
tion was  opened  on  condition  that  the  vessel  be  sold  by  the  marshal, 
and  the  proceeds  paid  into  court  to  abide  the  event  of  the  suit.  In 
pursuance  of  tjjis  decree  the  vessel  was  sold,  and  the  United  States 
became  the  purchasers,  at  the  price  of  $2,999  25.  She  was  then 
armed  and  taken  into  the  service  of  the  United  States. 

In  the  month  of  July,  A.  D.  1817,  the  court  made  the  following 
decree:  **  Having  fully  heard  the  parties  upon  the  libel  and  claim  iu 
this  cause,  the  court  is  of  opinion  that  the  Lord  Nelson,  with  her 
tackle  and  apparel  and  furniture,  ought  to  be  restored  to  the  claim- 
ants, which  this  court  would  now  cause  to  be  done  had  not  the  said 
schooner  Lord  Nelson  been  otherwise  disposed  of  by  a  former  decree 
of  this  court,  grounded  on  a  consent  of  the  parties  in  interest,  which 
directed  a  sale  of  the  said  schooner,  her  tackle,  apparel,  and  furni- 
ture, and  the  proceeds  to  be  brought  into  this  court  to  abide  its  fur- 
ther order  and  direction  upon  a  final  decree  on  the  hearing  of  the 
cause.  And  now,  upon  a  hearing  aforesaid,  this  court,  proceeding  to 
give  such  further  decree,  doth  further  adjudge,  order,  and  decree, 
that  the  proceeds  of  the  sales  of  the  said  schooner  as  have  been 
brought  into  this  court  upon  the  sale  and  order  of  this  court  aforesaid 
be  paid  over  to  the  claimants  in  this  cause,  his  or  their  agent  or 
attorney  duly  constituted  for  the  purpose.  Further,  the  said  court 
doth  adjudge,  order,  and  decree,  that  no  damages  are  to  be  paid  the 
claimants  for  the  capture  and  detention  of  the  said  schooner,  her 
tackle,  apparel,  and  furniture,  and  that  each  party  bear  their  own 
costs." 

The  proceeds  of  the  sale  had  been  deposited  with  the  clerk  of  the 
court,  who  proved  to  be  insolvent;  and  no  part  thereof  was  ever  paid 
to  the  petitioner,  or  to  his  deceased  partner. 

Soon  after  the  close  of  the  war  of  1812  the  petitioners,  through  the 
diplomatic  agents  of  their  own  country,  applied  to  the  secretary  of 
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State  for  redress. — (See  the  correspondence  annexed  to  the  report  of 
the  House  of  Representatives,  No.  814,  24th  Cong.,  Ist  sess.) 

On  the  3d  day  of  February,  A.  D.  1819,  the  President,  in  a  message 
to  the  Senate,  referring  to  this  among  other  claims,  said:  *' These 
injuries  have  been  sustained  under  circumstances  which  appear  to 
recommend  strongly  to  the  attention  of  Congress  the  claim  to  indem- 
nity for  the  losses  occasioned  by  them,  which  the  legislative  authority 
is  alone  competent  to  provide."  An  appropriation  for  the  relief  of 
the  petitioner  passed  the  Senate  on  the  2Tth  day  of  February,  A.  D. 
1819,  but  it  was  lost  in  the  House  of  Representatives. 

The  parties  again  presented  a  petition  to  Congress  for  relief  on  the 
29th  day  of  May,  A.  D.  1834. 

On  the  24th  day  of  June,  A.  D.  1836,  Mr.  Whittlesey,  from  the 
Committee  of  Claims,  made  a  favorable  report.  The  committee  say: 
''The  committee  entertain  the  opinion  that  the  petitioners  are  enti- 
tled to  relief.  This  government  has  at  all  times  maintained  that 
foreign  governments  are  liable  for  losses  sustained  by  our  citizens  by 
illegal  captures. 

''There  is  no  pretence  in  this  case  that  the  capture  was  legal.  The 
decree  of  the  court  puts  that  question  to  rest. 

"The  Committee  on  Foreign  Affairs,  at  the  first  session  of  the 
twenty-second  Congress,  reported  to  relieve  Cyrenus  Hall,  a  subject 
of  the  King  of  Great  Britain,  whose  vessel  was  illegally  seized  by  the 
collector  of  the  port  of  Sandusky,  and  Congress  sanctioned  the  prin- 
ciple by  paying  the  value  of  the  vessel." 

The  resolution  reported  by  this  committee  was  passed  by  the  House. 
It  is  as  follows : 

''Besdved^  That  the  petition  and  papers  of  James  Crooks  and 
William  Crooks  be  referred  to  the  Secretary  of  the  Navy  to  ascertain 
(on  giving  notice  to  the  said  James  and  William  Crooks,  or  to  their 
agent,  of  the  time  and  place  of  taking  testimony)  the  value  of  the 
vessel  called  the  Lord  Nelson,  captured  by  Lieutenant  Woolsey,  on 
Lake  Ontario,  on  the  5th  of  June,  1812,  at  the  time  of  said  capture, 
and  the  cargo  then  on  board  of  said  vessel;  and  that  he  report  the 
same  at  the  next  session  of  Congress.'' 

la  pursuance  of  this  resolution  the  Secretary  of  the  Navy  caused 
testimony  to  be  taken,  and  on  the  11th  day  of  February,  A.  D.  1837, 
made  a  report  to  the  House  of  Representatives,  in  which  he  estimates 
the  Lord  Nelson  as  worth,  at  the  time  of  her  capture,  $5,000. 

On  the  22d  day  of  February,  A.  D.  1837,  Mr.  Whittlesey,  from 
the  Committee  of  Claims  in  the  House  of  Representatives,  reported  a 
bill  making  an  appropriation  in  favor  of  the  petitioner  and  his  de- 
ceased partner  of  $5,000,  with  interest  thereon  from  the  5th  day  of 
June,  A.  D.  1812,  till  the  approval  of  the  act  for  their  relief  by  the 
President. 

This  case  being  again  brought  to  the  notice  of  the  Department  of 
State,  the  Secretary  of  State,  in  a  communication  to  the  chairman  of 
the  Committee  of  Ways  and  Means,  dated  February  14,  A.  D.  1850, 
said :  *  *  An  examination  of  the  subject  has  led  this  department  to  the 
conclusion  that  the  claim  is  meritorious;  and,  adopting  the  language 
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of  a  special  message  to  Congress,  in  1819,  in  regard  to  it,  I  feel  satis- 
fied  that  'these  injuries  have  been  sustained  nnder  circumstances 
which  appear  to  recommend  strongly  to  the  attention  of  Congress  the 
claim  to  indemnity  for  the  losses  occasioned  by  them,  which  the  legis- 
lative authority  is  alone  competent  to  provide.' 

'*I  respectfully  recommend,  therefore,  that  an  appropriation  be 
included  in  the  civil  and  diplomatic  appropriation  bill  for  the  value 
of  the  vessel,  viz:  $5,000,  and  the  full  legal  interest  on  the  same 
from  the  5th  June,  1812,  the  date  of  her  capture." 

This  claim  properly  pertains  to  the  treaty-making  department  of  the 
government;  but  the  President,  more  than  forty  years  ago,  not  deeming 
it  necessary  to  go  through  the  formality  of  an  arrangement  of  it  by 
treaty,  recognized  the  claim  in  a  message  to  the  Senate,  and  recom- 
mended it  strongly  to  the  attention  of  Congress;  and  thereupon  the 
Senate  passed  a  bill  in  conformity  to  the  President's  recommendation. 
The  subject  has  again  been  brought  to  the  attentioa  of  the  Secretary 
of  State,  and  he,  approving  and  adopting  the  views  of  the  President 
in  1819,  has  again  recommended  the  passage  of  a  bill  making  an  ap- 
propriation for  the  value  of  the  vessel,  with  full  legal  interest  thereon 
from  the  date  of  her  capture.  In  the  face  of  these  recommendations 
of  the  executive  department,  and  the  action  of  the  Senate  on  one  of 
them,  this  government  cannot  well  gainsay  the  petitioner's  demand. 

The  petitioner  can  in  no  way  be  affected  by  the  default  of  the  clerk 
of  the  district  court  of  New  York.  The  wrong  of  which  he  com- 
plains is  the  illegal  capture  of  his  vessel,  and  the  subsequent  proceed- 
ings before  that  court  are  referred  to  merely  as  evidence  that  the 
seizure  was  illegal. 

.  There  can  be  no  doubt,  I  think,  that  the  views  of  the  President, 
and  of  the  Secretary  of  State,  and  of  the  committees  of  the  House  of 
Representatives,  are  fully  sustained  by  the  principles  of  international 
law, « and  that  the  petitioner  is  entitled  to  relief.  It  is  equally  clear, 
I  think,  that  the  proper  measure  of  relief  is  the  full  value  of  his 
vessel  at  the  time  of  her  capture,  viz:  the  sum  of  $5,000,  with  interest 
thereon,  after  the  rate  of  six  per  centum  per  annum^  from  the  6th  day 
of  July,  A.  D.  1812,  the  date  of  her  capture,  till  paid. 

This  opinion  is  expressive  only  of  my  views  upon  the  general  merits 
of  this  case.  I  do  not  deem  it  necessary  to  express  an  opinion  on  the 
question  of  jurisdiction. 
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